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CASES  IN  CHANCERY. 


Strong  vs.  Wilkin  and  others. 

[Criticised,  13  N.  Y.  415, 423.] 

The  general  personal  estate  of  a  female  infant  is  bound  by  a  settlement  made  upon  ha 
maniagi,  where  the  property  is  of  such  a  character  that  the  husband  would  be« 
come  entitled  to  it  immediately,  upon  the  marriage,  were  it  not  for  such  settlement. 

And  in  cases  where  the  husband  takes  the  legal  title  to  his  wife's  personal  estate,  by 
virtue  of  the  marriage,  charged  with  her  equity,  such  a  settlement  made  by  him, 
even  after  the  marriage,  with  power  to  her  to  dispose  of  the  property  by  will, 
would  at  law  be  binding  upon  him  in  the  event  of  his  surviving  her. 

tt  would  also  be  binding  upon  the  wife's  equitable  interest  in  the  property ;  the 
husband  being  entitled  to  the  immediate  possession  and  absolute  control  of  such 
property,  upon  making  a  reasonable  provision  for  the  wife  and  her  children. 

The  article  of  the  revised  statutes  relative  to  wills  of  personal  property  and  the  pro- 
bate of  them,  which  provides  that  every  male  person  of  the  age  of  eighteen  years 
and  upwards,  and  every  female  not  being  a  married  ■woman,  of  sixteen  years  or 
upwards,  of  sound  mind,  &c.  and  no  others,  may  execute  a  will  of  his  or  her  real 
or  personal  estate,  does  not  prevent  the  execution  by  a  feme  covert  of  a  power  of 
appointment  of  personal  estate,  by  will,  where  the  legal  title  of  such  estate  is 
la  trustees  with  power  to  her  to  appoint  the  same  by  an  instrument  in  the  nature 
of  a  will. 

A.  will  of  personal  property,  made  by  an  infant  feme  covert,  previous  to  the  revised 
statutes,  is  a  good  execution  of  a  power  of  appointment  under  a  marriage  settle- 
ment authorizing  her,  at  her  decease,  to  dispose  of  the  capita]  of  the  fund  in  such 
manner  as  she  might  by  will  direct ;  although  her  death  did  not  take  place  until 
after  the  revised  statutes  went  into  operation. 

Under  the  article  of  the  revised  statutes  relative  to  powers,  a  married  woman  may 
execute  a  power,  either  by  grant  or  by  devise,  according  to  the  authority  given  by 
such  power. 

The  testamentary  instrument  which  a  married  woman  executes  under  a  power  of 
appointment,  either  as  to  her  real  or  personal  estate,  is  not  strictly  a  will ;  nor  does 
it  operate  aa  such  in  the  proper  legal  sense  of  the  term.  It  operates  as  an  appoint- 
ment; and  the  devisee  or  legatee  takes  the  property  by  the  force  of  the  power. 

This  case  came  before  the  chancellor  upon  bill  and  answer, 
and  upon  a  master's  report  of  the  facts  in  relation  to  the  rights 
Vol.  I.  2 
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of  such  of  the  defendants  as  were  infants.  The  object  of  tha 
suit  was  to  establish  a  will  of  the  complainant's  deceased  wife, 
as  a  valid  disposition  of  her  separate  estate  held  in  trust ;  such 
will  having  been  lost  by  accident,  or  fraudulently  and  feloniously 
taken  and  destroyed.  The  complainant  was  married  to  his  late 
wife  in  June,  1828 ;  she  being  then  eighteen  years  of  age,  and 
entitled  to  a  large  personal  estate.  By  an  antenuptial  agreement 
made  by  her  and  the  complainant,  and  in  contemplation  of  their 
intended  marriage,  it  was  agreed  between  them  that  her  property 
should  be  conveyed  to  trustees  for  her  separate  use ;  such  trus 
tees  to  pay  her  the  interest  or  income  during  her  life,  and  upon 
her  decease  during  the  lifetime  of  the  complainant,  to  apply  the 
capital  of  the  fund  in  such  manner  as  she  should  by  will  direct ; 
and  that  if  she  should  die  during  her  coverture  with  him,  with- 
out disposing  of  such  property  by  will,  the  same  should,  go  to 
her  children  in  equal  proportions ;  and  in  case  she  should  leave 
no  child  or  children,  then  that  the  same  should  go  to  the  com- 
plainant. A  deed  of  trust,  containing  the  said  agreement,  was 
thereupon  made  and  executed  by  them,  and  by  Wilkin,  Graham 
and  Booraem,  as  trustees,  by  which  the  property  was  conveyed 
to  such  trustees  and  to  the  survivor  of  them,  upon  the  before 
mentioned  trusts.  Booraem,  one  of  the  trustees,  having  died 
after  the  marriage,  and  after  Mrs.  Strong  had  arrived  at  full 
age,  she  and  her  husband,  together  with  the  surviving  trustees, 
executed  another  deed  or  instrument  whereby  M.  Van  Gieson 
was  appointed  a  co-trustee  with  Wilkin  and  Graham;  and  the 
property  was  to  be  held  by  those  three  trustees,  and  the  survi- 
vors of  them,  upon  the  trusts  contained  in  the  Antenuptial 
agreement ;  wl^ich  agreement  was  thereby  confirmed. 

The  will  in  question  was  made  by  Mrs.  Strong  in  January  oi 
February,  1829,  in  the  presence  of  three  witnesses,  and  was 
lelivered  to  Graham,  one  of  the  trustees,  for  safe  keeping ;  and 
ce  deposited  it  in  a  trunk  with  other  valuable  papers,  which 
trunk  with  its  contents  was  stolen  from  his  office  some  time  in 
1836,  and  was  never  afterwards  discovered,  By  that  will  she 
gave  and  bequeathed  to  her  husband,  the  complainant,  in  case 
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ne  survived  her,  the  interest,  income  or  avails  of  all  her  property 
during  his  life,  free  from  the  power  or  control  of  his  creditors. 
And  she  directed  that  the  property,  after  his  death,  should  be  di- 
vided equally  among  her  children,  and  in  case  no  such  children 
snould  survive  her  husband,  then  she  directed  that  the  property 
should  go  to  her  brothers  and  sisters,  then  living,  share  and 
share  alike,  Mrs.  Strong  died  in  1843  without  having  revoked 
or  altered  her  will ;  leaving  her  husband  and  seven  children 
surviving  her. 

S.  A.  Foote,  for  the  complainant. 

B.  Whiting,  for  the  infant  defendants. 

The  Chancellor.  The  infant  defendants  are  deeply  inter- 
ested in  establishing  the  validity  of  the  antenuptial  settlement  in 
this  case.  For,  the  whole  property  of  their  deceased  mother  be- 
ing personal  estate,  it  would  belong  to  the  complainant,  by 
virtue  of  his  marital  rights  and  under  the  statute  of  distributions, 
if  the  antenuptial  agreement  and  deed  of  trust  should  be  held  to 
lie  invalid,  upon  the  ground  that  she  was  under  age  at  the  time  of 
its  execution  by  her.  In  this  case  the  husband  was  an  adult 
and  was  clearly  bound  by  the  settlement,  so  far  as  he  g^ve  up 
his  right  to  property  to  which  he  would  have  been  absolutely 
entitled  by  virtue  of  his  marital  rights  if  the  settlement  had  not 
been  made.  And  his  intended  wife  relinquished  no  right  by  the 
settlement ;  but  on  the  contrary  she  secured  to  herself  the  whole 
income  of  the  property  during  her  coverture,  and  the  right  to 
dispose  of  it  as  she  pleased  at  her  death.  She  also  secured  the 
property  to  the  children  of  the  marriage,  in  case  she  should  die 
without  appointing  it  by  will.  Nor  did  she  relinquish  any  right 
m  the  property  which  she  would  have  been  entitled  to  by  survi- 
vorship in  case  she  had  outlived  her  husband.  For,  by  the  terms 
of  the  settlement,  the  whole  property  was  in  that  event  to  belong 
to  her  absolutely.  This  case,  therefore,  steer?  clear  of  the  ques- 
tion whether  an  infant,  by  an  antenuptial  contract,  can  bind  her 
interest  in  rea'.  estate,  or  her  equitable  interest  in  personal  prop. 
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erty  which  would  not  belong  to  her  husband  by  virtue  of  the 
marriage  alone.  In  the  case  of  Simpson  v.  Jones,  (2  Russ.  ^ 
Myl.  Rep.  376,)  Sir  John  Leach  says,  "  the  general  personal 
estate  of  a  female  infant  is  bound  by  a  settlement  made  on  her 
marriage,  because  such  personal  estate  becomes,  by  the  marriage, 
the  absolute  property  of  the  husband,  and  the  settlement  is  in 
effect  his  settlement  and  not  hers."  That  is  undoubtedly  the 
case  where  the  property  of  the  infant  is  of  such  a  chuacter  that 
the  husband  would  be  entitled  to  it  absolutely,  immediately  upon 
the  marriage.  And  in  cases  where  he  takes  the  legal. title  to  his 
wife's  personal  estate,  by  virtue  of  the  marriage,  charged  with 
her  equity,  such  a  settlement  made  by  him,  after  the  ma:*- 
riage,  would  be  binding  at  law  in  the  event  which  has  occurred. 
And  certainly  it  would  be  binding  upon  her  equitable  interest  in 
the  property.  For,  all  that  the  wife  is  entitled  to  by  what  is 
called  the  wife's  equity,  is  a  reasonable  provision  for  herself  and 
her  children  ;  and  the  husband  in  such  a  case  is  entitled  to  the 
immediate  possession  and  absolute  control  of  the  property,  upon 
making  such  a  provision. 

The  execution  of  her  will  in  1829,  and  the  substance  of  the 
same,  is  proved  by  two  witnesses,  as  required  by  the  statute  on 
this  subject.  (2  R.  S.  68,  §  67.)  And  ihe  evidence  is  also  suf- 
ficient to  establish  the  fact  that  the  will  in  question  was  fraudu- 
lently destroyed  in  the  lifetime  of  the, testatrix.  The  only  re- 
maining question,  therefore,  is,  whether  a'  will  of  personal  prop- 
erty, made  by  an  infant  feme  covert  in  1829,  was  a  good  execu- 
tion of  the  power  of  appointment  imder  this  ma:rriage  settlement , 
she  having  lived  several  years  after  the  revised  statutes  went 
into  operation. 

By  the  common  law  an  infant  was  capable  of  making  a  will 
of  personal  estate.  And  a  feme  covert  was  also  authorized  to 
make  a  will  of  her  separate  estate,  by  the  cons-  nt  of  her  husband. 
The  precise  age  at  which  an  infant  was  allowed  to  bequeath 
personal  property  was  not  so  clearly  settled  as  to  be  free  from 
doubt ;  though  Blackstoi  le  appears  to  have  been  of  the  opinion 
that  females  at  the  ago  o\  twelve,  and  males  at  the  age  of  four- 
teen, were  competent.     (2  Bl.  Com.  499 ;  Harg.  note  to  Co. 
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Lit.  89,  b.)  But  all  writers  on  the  subject  admit  that  at  the 
age  of  eighteen  an  infant  is  competent  to  dispose  of  his  personal 
estate  by  will.  And  in  Hearle  v.  Greenbank,  (3  Atk.  Rep.  709,) 
where  an  infant  feme  covert  was  of  the  age  of  seventeen.  Lord 
Hardwick  decided  that  she  was  competent  to  make  a  valid  will 
disposing  of  her  separate  personal  estate  in  the  hands  of  trustees. 
Here  the  testatrix  was  nearly  nineteen  years  of  age  at  the  time 
of  making  the  will  in  question;  and  if  she  had  died  before  the 
revised  statutes  went  into  operation,  there  could  be  no  possible 
doubt  as  to  its  validity. 

The  article  of  the  revised  statutes  relative  to  wills  of  personal 
property  and  the  probate  of  them,  provides  that  every  male  per- 
son of  the  age  of  eighteen  and  upwards,  and  every  female  not 
being  a  married  woman,  of  sixteen  years  or  upwards,  of  sound 
mind  and  memory,  and  no  others,  may  give  and  bequeath  his 
or  her  personal  estate  by  will  in  writing.  (2  R.  S.  60,  §  21.) 
If  this  section  of  the  revised  statutes  applies  to  the  case  of  the 
execution  of  a  power  of  appointment  of  personal  estate  by  will, 
where  the  legal  title  of  such  estate  is  in  trustees,  with  power  to 
a  married  woman  to  appoint  the  same  by  an  instrument  in  the  na- 
ture of  a  will,  it  will  absolutely  prevent  any  such  appointment  by 
a  feme  covert,  at  any  age,  hereafter.  I  cannot  however  think  that 
the  section  referred  to  was  intended  by  the  legislature  to  apply  to 
such  a  case.  For  the  article  of  the  revised  statutes  in  relation  to 
powers,  expressly  authorizes  a  married  woman  to  execute  a  power, 
either  by  grant  or  by  devise,  as  may  be  authorized  by  such 
power.  And  she  is  also  authorized  to  take  a  general  and  bene- 
ficial pow^r  to  dispose  of  lands  during  her  marriage.  [See  1 
R.  S.  732,  §  SO;  Idem,  735,  §  116.)  It  is  wholly  impossible, 
therefore,  to  suppose  that  the  legislature  could  have  intended  to 
give  to  a  feme  covert  this  right  to  dispose  of  real  estate  by  de- 
vise, in  which  she  had  a  beneficial  interest  under  a  power,  and 
to  deprive  her  of  the  right  to  make  a  similar  disposition  of  her 
personal  property  by  will ;  where  such  property  was  held  by 
trustees  for  her  separate  use,  with  power  to  appoint  the  same  by 
will  at  her  death.  The  testamentary  instrument  which  the 
wife  executes;  under  a  nower  of  appointment,  either  as  to  her 
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real  or  personal  estate,  is  not  strictly  a  will,  nor  does  it  operate 
as  such  in  the  proper  legal  sense  of  the  term.  But  it  operates 
as  an  appointment ;  and  the  devisee  or  legatee  takes  the  property 
by  the  force  of  the  power.  The  wife,  therefore,  by  the  common 
law,  was  authorized  to  execute  a  power  as  to  real  estate  by  an 
instrument  in  the  nature  of  a  will,  although  femes  covert  were 
expressly  excepted  out  of  the  statute  of  Henry  the  8th,  author- 
izing devises  of  real  estate.  Whatever  may  be  the  construc- 
tion of  these  provisions  of  the  revised  statutes  on  this  subject, 
however,  in  relation  to  wills  executed  after  December,  1829,  those 
provisions  do  not  apply  to  the  case  under  consideration.  For 
the  seventieth  section  of  the  title  of  the  revised  statutes  in  rela  ■ 
tion  to  wills  and  testaments  of  real  and  personal  property,  d<  - 
clares  that  the  provisions  of  that  title  shall  not  be  construed  to 
impair  the  validity  of  the  execution  of  any  will  made  before  the 
chapter  in  which  that  title  is  contained  shall  take  effect ;  nor 
shall  it  affect  the  construction  of  any  such  will.  (2  R.  S.  68.) 
This  provision  covers  the  case  of  wills  executed  before  the  first  of 
January,  1830,  although  the  testator  died  afterwards,  as  well  as 
those  which  had  taken  effect  previous  to  that  time. 

There  must,  therefore,  be  a  decree  in  this  case,  establishitig 
the  will  of  Mrs.  Strong,  according  to  the  terms  and  conditions 
thereof,  as  stated  in  the  complainant's  bill.  The  decree  must  also 
declare  that  such  will  was  a  valid  execution  of  the  power  of  ap- 
pointment under  the  provisions  of  the  antenuptial  contract  and 
deed  of  settlement ;  and  it  must  confirm  the  appointment  of  Van 
Gieson,  as  one  of  the  trustees,  in  the  place  of  the  deceased  trustee. 
There  does  not  appear  to  be  any  necessity  for  taking  out  letters 
testamentary  to  enable  the  trustees  to  execute  their  trust  in  confor- 
mity to  the  directions  of  the  will.  By  the  terms  of  the  trust  the 
trustees,  in  case  of  the  death  of  Mrs.  Strong  before  her  husband, 
were  to  appropriate,  apply,  and  dispose  of  the  trust  funds,  in  such 
manner  as  she  should  by  her  will  order  and  direct.  And 
although  there  was  an  executor  named  in  tlie  will,  there  does 
not  appear  to  be  any  direction  to  pay  over  the  fund  to  him  as 
a  trustee,  or  that  he  has  any  duty  to  perform  as  executor.  But 
the  paj'ies  seem  to  have  contemplated  a  continuance  of  the  trust 


1845.J  '  OASES  IN  CHANCERY.  15 


Biindemagle  v.  German  Bef.  Church. 

fund  in  the  hands  of  the  trustees,  after  the  death  of  Mrs.  Strong, 
in  the  event  which  has  occurred.  For  the  deed  of  1842  pro- 
vides for  the  appoiiitment  of  a  new  trustee  or  trustees,  from 
time  to  time,  during  the  life  of  her  husband  as  survi,vor.  The 
legal  effect  of  the  will,  therefore,  was  to  direct  the  trustees  to  pay 
the  interest,  or  income,  of  the  trust  fund  to  the  complainant  for 
life,  and  to  distribute  the  principal  thereof  among  the  children, 
at  his  death,  if  they  should  survive  him.  The  decree  then 
must  direct  the  trustees,  or  the  survivors  of  them,  and  the  new 
tmstees  who  may  be  appointed  in  their  places  from  time  to  time, 
to'keep  the  trust  fund,  as  it  existed  at  the  death  of  the  testatrixi 
invested  in  good  securities  during  the  life  of  the  complainant, 
and  to  pay  over  to  him  \he  interest  or  income  which  has  arisen 
since  that  time,  or  which  hereafter  may  arise,  after  deducting 
the  necessary  costs,charge8,  and  expenses  of  executing  the  trust ; 
and  to  pay  over  and  distribute  the  capital  of  the  fund  at  his 
death  to  the  persons,  and  in  the  manner,  directed  by  the  will, 
as  set  forth  in  the  bill  in  this  cause. 

The  costs  of  the  guardian  ad  litem  of  the  infant  defendants, 
and  the  costs  of  the  trustees,  as  well  as  of  the  complainant,  should 
be  paid  out  of  the  income  of  the  fund,  if  any,  which  had  accrued 
before  the  death  of  the  testatrix,  and  which  had  not  then  been 
paid  over  to  her.  And  if  that  is  not  sufficient,  the  residue  should 
be  paid  out  of  the  income  which  has  subsequently  accrued. 


Bbindeenaglb  vs.  The  Gterman  Eefoemed  Uhurch. 

A  mortgage '  was  exeented  in  the  name  of  a  corporation,  and  nnder  its  corporaia 
seal,  by  persons  claiming  to  be  the  trustees  thereof ;  and  a  bond  collateral  to  such 
mortgage  was  fct  the  same  time  executed  by  such  persons.  Subsequently  a  suit 
was.  commence  1  against  the  persons  executing  the  mortgage,  by  certain  other 
persons  ivho  'laimed  to  be  the  rightful  trustees  of  the  corporation,  to  enforce 
their  rights  as  sucn  trustees.  Pending  that  suit  the  mortgagee  filed  a  bill  to  fore- 
cliifie  his  mortgage,  against  the  corporation  by  its  corporate  name,  and  against  the 
obligors  in  the  bond.  And  he  obtained  the  usual  decree  of  foreclosure,  and  a 
decree  over  against  the  obligors  in  the  bonH  for  tha  A  6»jehcy,  if  any.    The  per- 


16  CASES  IN  CHANCERY,  [Aug.  5 


Brindernagle  v.  German  Ref.  Church, 

■ona  who  brought  the  suit  fitBt  mentioned  were  ailer^ards,  by  a  decree  in  thiit 
suit,  declared  to  be  the  rightful  trustees  of  the  corporation,  and  the  persons  who 
executed  the  mortgage  as  trustees  were  decided  to  have  usurped  the  powers  of  tte^ 
corporation.  Those  who  were  decl^^ed  to  be  the  lawful  trustees  not  having  been 
made  parties  to  the  bill  of  foreclosure,  nor  served  with  the  process  of  subpceni 
against  the  corporation ;  Held,  that  the  decree  in  the  foreclosure  suit  was  irregular 
as  against  the  rightful  trustees  of  the  corporation,  and  was  not  binding  upon  sucL  cor- 
poration. The  decree,  and  all  proceedings  subsequent  to  the  filing  of  the  bill  of  ibre- 
dosure,  were  therefore  set  aside,  and  the  bill  was  dismissed;  but  without  prejudice 
to  the  right  of  the  complainant  to  proceed  in  a  new  suit,  at  law  or  in  equity,  to 
recover  the  debt  alleged  to  be  due  upon  his  bond  and  mortgage. 

Thi.s  case  came  before  the  chancellor  upon  appeal  by  C. 
Schwab,  one  of  the  defendants,  from  an  order  of  the  vice  chan- 
cellor of  the  first  circuit.  The  bill  was  filed  in  this  cause  to 
foreclose  a  mortgage,  executed  in  the  name  of  the  corporation 
of  the  German  Reformed  Church  in  the  city  of  New- York,  and 
under  its  corporate  seal,  by  the  appellant  and  others,  claiming 
to  be  the  trustees  of  such  corporation ;  and  a  bond  was  at  the 
same  time  executed  by  Schwab  and  his  associates,  conditioned 
to  pay  the  moneys  intended  to  be  secured  by  the  mortgage. 
Shortly  after  the  giving  of  this  bond  and  mortgage  the  suit  of 
Gable  and  others  v.  Miller  and  others,  as  reported  in  10 
Paiges  Rep.  627,  was  commenced,  against  Schwab  and  his 
associates,  to  enforce  the  claim  of  the  complainants  in  that  suit 
to  be  the  rightful  trustees  of  the  church  and  corporation.  Pend- 
ing that  suit,  the  complainant  in  this  case  filed  a  bill,  to  foreclose 
his  mortgage,  against  the  corporation  by  its  corporate  name,  and 
against  the  appellant  and  others  as  the  obligors  in  the  bond. 
And  he  obtained  the  usual  decree  of  foreclosure  by  default,  and 
a  decree  over  against  Schwab  and  the  other  persons  who  were 
liable  upon  the  bond,  for  the  deficiency,  if  any,  upon  the  sale  of 
the  mortgaged  premises  under  the  decree.  But  as  the  suit  was 
commenced  against  the  corporation  by  serving  the  subpoena 
upon  those  Avho  were  decreed,  in  the  suit  of  Gable  v.  Miller 
find  others,  to  have  usurped  the  powers  of  the  corporation,  and 
those  who  were  declared  to  be  the  rightful  trustees  of  the  cor- 
poration were' not  made  parties  to  the  suit,  or  served  with  the 
process  of  subpoena,  against  the  corporation,  in  this -foreclosure 
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suit,  the  complainant  considered  it  unsafe  and  useless  to  proceed . 
to  a  sale  of  the  mortgaged  premises  under  his  decre^.  He 
therefore  applied  to  the  appellant  and  his  associates  to  pay  the 
bond  and  morigage,  and  offered  to  assign  to  them  the  bond  and 
mortgage  and  decree,  upon  being  paid  the  amount  thereof.  This 
application  being  declined,  he  presented  his  petition  to  the  vice 
chancellor  to  be  permitted  to  sue  the  appellant  and  his  associates, 
at  law,  upon  their  bond,  or  for  such  other  relief  as  he  might  be 
entitled  to  under  the  circumstances  of  the  case.  The  vice 
chancellor  made  an  order  allowing  the  complainant  to  com- 
mence and  prosecute  a  suit  at  law  upon  the  bond,  for  the  recov- 
ery of  his  debt,  notwithstanding  the  commencement  of  this  suit 
and  the  decree  therein.  From  this  order  the  defendant  C. 
Schwab  appealed. 

D.  M.  Cowdrey,  for  the  appellant. 

T.  Hastings,  for  the  respondent. 

The  Chancellor.  The  respondent  was  undoubtedly  enti- 
t.jd  to  relief  in  this  case,  as  he  could  not  safely  bid  upon  the 
property  under  a  decree  which  was  irregular  as  to  the  rightful 
officers  of  the  corporation,  in  case  the  decision  of  the  chancellor 
in  the  case  of  Gable  v.  Miller  and  others  should  be  eventually 
sustained,  upon  the  appeal  which  it  is  understood  has  been 
taken  to  the  court  of  dernier  resort.  Whether  a  bona  fide  pur- 
chaser who  had  no  notice  of  such  irregularity  would  not  be  pro- 
tected under  a  decree  which  was  apparently  rightfully  obtained 
against  the  corporation,  by  its  corporate  name,  it  is  not  necessary 
now  to  decide.  But  the  comJDlainant  himself  was  not  bound  to 
take  the  responsibility  of  bidding  upon  the  property,  under  a 
decree  which  was  irregular ;  and  which  would  be  set  aside  in 
case  an  application  for  that  purpose  should  be  made  by  the  right- 
ful officers  of  the  corporation  within  a  reasonable  time.  He  could 
not,  however,  be  allowed  to  retain  the  decree  as  rightfully  obtained 
and  at  the  same  time  so  far  repudiate  it  as  to  sue  the  defendants  at 
aw  upon  the  bond.     For,  such  a  proceeding  was  inconsistent 
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with  the  decree;  which  only  declared  them  contingently  liable, 
for  the  deficiency,  if  any  there  should  be,  upon  a  sale  of  the 
mortgaged  premises  under  that  decree.  The  proper  relief  to  be 
granted,  under  the  circumstances  of  the  case,  was  to  set  aside 
the  irregular  decree,  and  to  dismiss  the  complainant's  bill ; 
without  prejudice  to  his  right  to  sue  at  law  upon  the  bond,  or 
to  file  a  new  bill  to  foreclose  his  mortgage,  if  he  should  be  ad- 
vised to  do  so,  after  the  final  decision  of  the  court  of  dernier 
resort  in  the  case  before  referred  to. 

The  order  appealed  from  must  therefore  be  so  far  reversed 
and  modified  as  to  set  aside  the  decree  in  this  suit,  and  all  pro- 
ceedings subsequent  to  the  filing  of  the  complainant's  bill,  and 
to  direct  the  bill  itself  to  be  dismissed,  without  costs  and  without 
prejudice  to  the  complainant's  rights  to  proceed  hereafter  at  law 
or  in  equity  as  he  may  be  advised,  to  recover  the  debt  due  upon 
his  bond  and  mortgage.  And  neither  party  is  to  have  costs  as 
against  the  other  upon  this  appeal,  or  upon  the  application  to 
the  vice  chancellor. 


La  Grange  and  wife  vs.  L'Amoureux. 


Under  the  47th  section  of  the  article  of  the  revised  statutes  relative  to  uses  and  i 
every  person  who,  by  virtue  of  any  grant,  assignment  or  devise,  is  entitled  to  tlrf 
actual  possession  of  lands,  and  the  receipt  of  the  rents  and  profits  thereof,  hak  a 
legal  estate  therein  of  the  same  quality  and  duration,  and  subject  to  the  same  c&n 
ditions,  as  his  beneficial  interest. 

The  revised  statutes  have  abolished  all  mere  naked  trusts  of  real  estate,  and  only 
allow  trusts  to  be  created  for  certain  specified  purposes. 

Where  it  is  apparent  from  a  deed'  that  the  property  embraced  in  it  was  intended  to 
be  conveyed  to  the  grantee  merely  as  a  trustee  for  others,  and  not  for  his  own 
benefit,  he  will  take  no  legal  title  or  beneficial  interest  under  such  deed.  Auj  the 
persons  having  the  legal  estate  under  such  deed  are  not  entitled  to  a  decree  direct- 
ing such  grantee  to  convey  the  property  to  them. 

The  bill  in  this  case  stated  that  J.  Holmes,  of  Albany,  died 
in  1832,  leaving  his  daughter,  one  of  the  complainants,  and 
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eight  Other  children  surviving  him,  who  were  entitled  to  tha 
real  estate  of  which  he  died  seized ;  that  at  the  time  of  his  death 
he  owned  in  fee  certain  lots  in  the  city  of  Albany,  described  in 
the  bill,  which  were  then  subject  to  a  mortgage  to  the  commis- 
sioners of  loans  of  the  county  of  Albany ;  that  the  mortgage  was 
subsequently  foreclosed  and  the  premises  were  bid  in  by  and 
conveyed  to  Jesse  Buel,  who  afterwards  conveyed  two  of  those 
lots  nominally  to  the  defendant  L'Amoureux,  but  by  a  deed 
which  purported  to  convey  them  to  him  "  for  the  benefit  of  those 
who  were  interested  in  the  premises  previous  to  the  sale  of  the 
same  by  the  commissioners  of  loans,  by  virtue  of  their  mortgage." 
The  defendant  put  in  an  answer  admitting  the  facts  stated  in 
the  bill,  but  insisting  that  by  virtue  of  the  deed  from  Buel,  he, 
the  defendant,  obtained  an  absolute  and  unconditional  estate  in 
the  premises,  and  that  they  were  not  held  in  trust  for  any  other 
person  or  persons.  He  also  admitted  that  he  had  been  requested 
to  convey  to  the  wife  of  the  complainant,  C.  J.  La  Grange,  one 
ninth  of  the  premises,  but  that  he  had  refused  to  do  so,  claiming 
to  be  himself  the  absolute  owner  of  the  premises  by  virtue  of 
the  deed  from  Buel.  The  cause  was  submitted  upon  bill  and 
answer. 

A.  S.  Hills,  for  the  complainant. 

J.  L'Amoureux,  defendant,  in  person. 

The  Chancellor.  No  one  can  read  the  deed  in  this  case, 
in  connection  with  the  facts  stated  in  the  bill,  without  coming 
to  the  conclusion  that  it  was  the  intention  of  Mr.  Buel,  the 
grantor,  to  convey  the  premises  to  L'Amoureux  as  the  mere 
naked  trustee  for  the  heirs  at  law  of  J.  Holmes,  who  were  equi- 
tably entitled  to  them  while  in  the  hands  of  Buel.  And  if 
the  deed  had  been  executed,  and  this  bill  filed,  jirevious  to 
the  revised  statutes,  it  would  have  been  a  matter  of  course  to 
decree  a  conveyance  to  the  cestui  que  trusts,  according  to  their 
respective  equitable  interests  in  the  premises.  The  claim  of  the 
deftsiid&Ht  to  hold  the  premises  for  his  own  benefit,  under  this 
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coiireyance,  which  was  never  intended  to  give  the  property  to 
him  for  his  own  use,  is  therefore  unconscientious.  The  com- 
plainant, however,  is  wrong  in  supposing  that  the  title  of  the 
property  is  vested  in  I/Amoureux  by  virtue  of  this  deed.  The 
revised  statutes  have  abolished  all  mere  naked  trusts  of  real 
estate,  and  only  allow  trusts  to  be  created  for  certain  specified 
purposes.  The  47th  section  of  the  article  of  the  revised  statutes 
relative  to  uses  and  trusts,  declared  that  every  person  who,  by 
virtue  of  any  grant,  assignment,  or  devise,  then  was  or  thereafter 
should  be  entitled  to  the  actual  possession  of  lands,  and  the 
receipt  of  the  rents  and  profits  thereof,  in  law  or  in  equity, 
should  be  deemed  to  have  a  legal  estate  therein  of  the  same 
quality  and  duration,  and  subject  to  the  same  conditions,  as  his 
beneficial  interest,  (l  R.  S.  727.)  This  is  clearly  a  case  of 
that  kind,  upon  the  supposition  that  the  la:nguage  of  this  deed  is 
sufficient  to  identify  or  ascertain  the  persons  who  were  intended 
to  take  the  beneficial  interest  in  the  premises  under  this  convey- 
ance ;  which  I  think  it  is.  For  the  persons  intended  appear  to  be 
rendered  certain  by  the  facts  stated  in  the  bill ;  facts  which  show 
that  those  who  were  interested  in  the  premises  previous  to  the 
sale  thereof  by  the  commissioners  of  loans  were  the  nine  children 
and  heirs  of  J.  Holmes,  deceased.     {See  4  Bac.  Abr.  Grant,  C.) 

But  even  if  the  persons  intended  to  be  beneficially  interested 
in  the  deed  are  not  so  described  as  to  transfer  the  legal  title  to 
them,  under  the  forty-seventh  section  of  the  article  of  the  revised 
statutes  before  referred  to,  still  this  defendant  could  take  no 
beneficial  or  legal  interest  in  the  premises  under  that  deed.  For 
it  is  apparent  from  the  deed  itself  that  the  property  was  intended 
to  be  conveyed  to  him  as  a  trustee  for  others,  and  not  for  his 
own  benefit.  And  by  the  forty-ninth  section  of  the  same  article 
no  estate  whatever  vests  in  the  nominal  grantee  in  such  a  case. 

As  the  legal  title  to  the  lots  in  question  is  not  in  the  defen- 
dant, the  complainants  are  not  entitled  to  a  decree  directing 
him  to  convey  one  undivided  ninth  thereof  to  them.  The 
proper  course  therefore  is  to  dismiss  their  bill,  without  costs, 
and  without  prejudice  to  their  right,  in  any  future  litigation  in 
relation  to  the  premises  in  question,  either  at  law  or  in  equity. 
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An  ».ppcal  bond  may  be  good  for  the  purpose  of  sustaining  the  appeal,  cjbough  il 
is  wholly  insufficient  to  stay  the  proceedings  upon  the  decree  or  order  appealed 
from. 

To  render  an  appeal  valid,  it  is  sufficient  if  the  appeal  bond  is  in  a  penalty  of  not 
less  than  $250,  with  two  sufficient  sureties  who  have  justified  in  at  least  double 
that  sum,  und  conditioned  to  prosecute  the  appeal,  and  to  pay  such  costs  and 
damages  as  may  be  awarded  against  the  appellant. 

Where  the  affidavits  of  justification,  by  the  sureties  in  an  appeal  bond,  are  endorsed 
upon,  and  filed  with,  the  bond  and  the  certificate  of  approval  by  the  proper  officer, 
and  show  that  each  of  the  sureties  is  worth  the  requisite  sum,  and  has  all  the  other 
qualifications  to  became  such  surety,  it  is  not  necessary  that  the  certificate  of  ap- 
proval should  itself  state  all  those  facts. 

Where  the  respondent  considers  the  appeal  bond  as  not  sufficient  to  stay  his  pro- 
ceedings upon  the  order  or  decree  appealed  from,  he  may  proceed  as  though  there 
was  no  appeal,  leaving  the  appellants  to  apply,  to  the  court  below,  to  stay  his  pro- 
ceedings or  to  set  them  aside  as  irregular  j  or  he  may  himself  apply  to  the  court 
below  for  leave  to  proceed  notwithstanding  the  appeal,  upon  the  ground  that  the 
appellants  have  not  given  the  requisite  security  to  make  the  appeal  a  stay  of 
the  proceedings. 

What  must  be  the  character  of  a  decree  to  make  it  a  final  decree. 

Where  a  decree  directs  the  payment  of  costs,  but  does  not  fix  the  amount  of  such  costs, 
and  the  costs  have  not  been  (axed  at  the  time  of  the  appeal,  the  officer  who  ap- 
proves the  appeal  bond  should  fix  the  penalty  thereof  in  a  sum  at  least  double  the 
probable  amount  of  the  debt  and  costs  decreed  to  be  paid ;  and  should  take 
security  accordingly. 

This  was  an  application  on  the  part  of  the  complainant  to 
dismiss  an  appeal,  by  the  defendant,  from  a  decree  of  the  assistant 
vice  chancellor.  The  decree  appealed  from  declared  the  right 
of  the  complainant,  as  the  receiver  in  a  creditor's  suit,  to  certain 
property  in  the  hands  of  the  defendant,  or  which  had  been 
under  his  control,  or  the  proceeds  thereof;  and  directed  an  ac- 
count to  be  taken  of  such  property,  and  that  vipon  the  coming  in 
and  confirmation  of  the  master's  report,  the  defendant  should  pay 
(.0  the  complainant,  or  his  solicitor,  the  amount  so  reported  by  the 
master,  together  with  the  complainant's  costs,  or  so  much  of  the 
amount  so  reported  as  would  be  sufficient  to  satisfy  the  amount 
of  the  judgment  upon  which  the  creditor's  bill  was  filed,  witfi 
uiterest  and  costs     The  defendant  appealed  from  the  decree, 


22  CASES  IN  CHANCERY-  Aug.  8 


Coithe  I).  Crane. 


and  gave  a  bond,  with  two  sureties,  in  the  penal  tjr  of  $20(;0. 
And  each  of  tne  sureties  justified  in  the  amount  of  tiie  penalty 
of  the  bond,  by  an  affidavit  endorsed  upon  the  bond,  and  con- 
taining all  the  requisites  to  show  that  he  was  a  proper  and  com- 
petent surely  to  that  amount.  The  bond  was  approved  by  the 
injunction  master  of  the  first  circuit,  as  to  its  form  and  mannei 
of  execution  and  the  sufficiency  of  the  sureties  therein.  The 
appeal  bond,  in  addition  to  the  usual  condition  required  by  the 
eighteenth  section  of  the  title  of  the  revised  statutes,  relative  to 
writs  of  error  and  appeals,  contained  the  further  condition,  in 
conformity  with  the  provisions  of  the  eighty-second  section  of 
that  title,  that  if  the  appellant  should  fail  to  prosecute  his  appeal, 
or  if  the  same  should  be'  dismissed  or  discontinued,  or  if  the 
decree  appealed  from,  or  any  part  thereof,  should  be  affirmed, 
then  that  the  appellant  should  pay  and  satisfy  the  amount  di- 
rected to  be  paid  by  such  decree,  or  the  part  of  such  amount  as 
to  which  such  decree  should  be  affirmed.  The  grounds  of  the 
objection  to  the  appeal  bond,  stated  in  the  notice  of  the  applica- 
tion, were,  that  the  penalty  of  the  bond  was  not  double  the 
amount  which  the  defendant  was  directed  to  pay  by  the  decree; 
that  the  sureties  had  not  justified  in  double  the  penalty  of  the 
bond,  and  thai  the  officer  who  approved  the  appeal  bond  did 
not  certify  that  each  of  the  sureties  named  in  the  bond  was 
worth  double  the  penalty  of  the  bond,  over  and  above  all  debts 
and  responsibilities. 

J.  Rhoades,  for  the  appellant. 

D.  D.  Field,  for  the  respondent. 

The  Chancellor.  An  appeal  bond  may  be  good  for  the 
purpose  of  sustaining  the  appeal,  although  it  be  wholly  insufll- 
cient  for  the  purpose  of  staying  the  proceedings,  in  the  court 
below,  upon  the  decree  or  order  appealed  from.  To  render  it 
valid  for  the  mere  purpose  of  sustaining  the  appeal,  it  is  suffi- 
cient if  the  bond  is  in  a  penalty  not  less  than  $250,  with  two 
sufficient  and  proper  sureties,  who  liave  justified  in  at  least 
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double  that  sum,  and  is  conditioned  to  prosecute  the  appeal,  and 
to  pay  such  costs  and  damages  as  may  be  awarded  against  the 
appellant  on  such  appeal.  The  bond  in  the  present  case  con- 
tains all  these  requisites,  and  is  properly  approved  by  one  of 
the  officers  designated  by  the  court  for  that  purpose.  As  the 
affidavits  of  justification,  by  the  sureties,  were  endorsed  upon, 
and  filed  with,  the  bond  and  the  certificate  of  approval,  aiiA 
showed  that  each  of  the  sureties  was  worth  the  requisite  sum, 
anfi  had  all  the  other  qualifications  to  become  such  surety,  it 
was  not  necessary  that  the  officer  should  state  the  same  thing 
over  again  in  his  certificate  of  approval.  The  appeal  is  there- 
fore, regular  and  the  motion  to  dismiss  it  must  be  denied,  with 
costs. 

The  question,  whether  this  bond  is  sufficient  to  make  the 
appeal  a  stay  of  proceedings,  does  not  properly  arise  here.  If 
the  respondent  thinks  the  bond  is  not  sufficient  to  stay  the  pro- 
ceedings upon  the  decree  appealed  from,  he  has  two  modes  in 
which  he  can  get  that  question  before  the  proper  tribunal  for  a 
decision.  The  one  is  to  proceed  as  though  there  was  no  appeal ; 
leaving  it  to  the  adverse  party  to  apply  to  the  vice  chancellor  to 
stay  the  proceedings,  or  to  have  them  set  aside,  if  he  thinks  them 
irregular.  The  other  is  to  bring  the  question  directly  before 
the  vice  chancellor  for  a  decision,  by  an  application  for  leave  to 
proceed  under  the  decree  upon  the  ground  that  the  appellant  has 
not  given  such  security  as  is  required,  by  the  rules  and  practice 
of  the  court,  to  make  the  appeal  a  staj'-  of  the  proceedings  upon 
the  order  appealed  from. 

The  decree  in  question  is,  undoubtedly,  a  decree  directing 
the  payment  of  money,  although  the  amount  to  be  paid  is  not 
ascertained  in  the  decree  itself  It  is  also  a  final  decree ;  as  it 
disposes  of  the  question  of  costs,  and  gives  all  the  consequential 
directions  upon  the  coming  in  and  confirmation  of  the  master's 
report,  by  the  usual  order  in  the  clerk's  office.  {Mills  v.  Hoag, 
7  Paige's  Rep.  18.)  The  case,  therefore,  comes  within  the 
provisions  of  the  eighty-second  section  of  the  revised  statutes, 
relative  to  appeals.  (2  R.  S.  606.)  That  section  of  the  statute 
directs  security  to  be  given  by  a  bond,  in  a  penalty  of  at  least 
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double  the  sum  decreed  to  be  paid ;  which  necessarjly  includes 
the  costs  where  the  payment  of  costs  is  decreed.  But  it  makes 
no  provision  for  the  ascertainment  of  the  amount  of  tl'  s  penalty 
of  the  bond  where  the  sum  to  be  paid  is  not  ascertained  by  the 
decree  itself,  or  where  the  costs  have  not  been  taxed  at  the  time 
of  the  appeal.  This  is  a  casus  omissus  in  the  statute,  and  must 
therefore  be  supplied  by  the  court ;  so  as  not  to  deprive  the  ap- 
pellant of  the  benefit  of  a  stay  of  proceedings,  where  he  is  able 
and  willing  to  give  sufficient  security  for  the  payment  of  the 
debt  and  costs  which  have  not  been  ascertained  at  the  time  of 
the  appeal. 

In  the  case  of  The  City  Bank  v.  Bangs,  (4  Paige's  Rep. 
285,)  where  the  decree  only  directed  the  payment  of  the  costs 
of  the  suit  by  the  appellant,  this  court  decided  that  if  the  costs 
have  not  been  ascertained  by  taxation  at  the  time  of  erttering 
the  appeal,  the  officer  who  approves  the  bond,  for  the  stay  of 
proceedings,  must  fix  the  penalty  thereof  in  such  sum  as  he  shall 
consider  to  be  at  least  double  the  probable  amount  of  the  costs 
directed  to  be  paid  by  the  decree  appealed  from,  in  addition  to 
the  penalty  of  the  ordinary  bond  for  the  costs  and  damages  upon 
the  appeal.  And  in  a  case  like  the  present,  the  officer  should 
also  fix  the  penalty  of  the  appeal  bond,  when  it  is  intended  to  stay 
the  proceedings,  at  a  sum  which  is  at  least  double  the  probable 
amount  of  the  debt  and  costs  decreed  to  be  paid ;  and  must  take 
security  accordingly.  In  the  present  case  it  is  not  material  that 
I  should-  express  any  opinion  upon  the  question  whether  this 
bond  is  sufficient  to  stay  the  proceedings  upon  the  decree ;  or 
whether  the  act  of  the  legislature,  at  the  last  session,  fixing  the 
amount  in  which  sureties  shall  justify  upon  writs  of  error, 
ought  to  alter  the  practice  of  this  court  in  analogous  cases. 
For  if  the  complainant's  solicitor  is  right,  as  to  the  amount  he 
will  probably  be  entitled  to  under  the  decree  of  the  assistant 
vice  chancellor,  the  aggregate  of  f  4000,  in  which  the  two  sure- 
ties have  justified,  is  apparently  sufficient  to  ensure  the  payment 
of  the  amount  decreed  and  the  costs  of  the  appeal.  And  if  he 
is  not  satisfied  with  that  security,  he  must  proceed  in  the  man^ 
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ner  before  indicated,  to  settle  the  question  whether  this  bond 
is  iechnically  sufficient  to  stay  proceedings  upon  the  decree 
appealed  from 

Order  accordingly. 


Hammersley  vs.  Parker. 

An  rrder  requiring  a  defendant  to  show  cause  why  an  attachment  should  not  isone 
against  him  for  a  contempt,  in  not  attending  before  a  master  pursuant  to  an  order 
of  the  court  made  in  a  creditor's  suit,  should  give  to  the  defendant  at  least  four 
days  to  attend  before  the  master,  and  to  pay  the  costs,  prior  to  the  time  appointed 
for  showing  cause. 

The  time  for  attending  before  the  master,  in  such  a  case,  may  be  enlarged  by  the 
court,  for  good  cause  shown. 

The  order  requiring  a  defendant  to  attend  before  a  master  and  comply  with  the 
order  of  reference  in  a  creditor's  suit,  and  to  pay  the  costs,  or  show  cause  why  an 
attachment  should  not  issue  against  him,  should  specify  the  amount  of  the  costs 
which  the  defendant  is  to  pay. 

Eieht  dollars  is  the  sum  usually  inserted  in  such  an  order ;  unless  the  court,  for 
special  reasons,  sees  fit  to  direct  a  larger  sum  to  be  paid. 

Practice  upon  proceedings  for  contempts  against  defendants  for  not  attending  before 
the  master  and  submitting  to  an  examination,  &c.  upon  a  reference  to  appoint  a 
receiver  in  a  creditor's  suit. 

This  was  an  appeal  from  an  order  of  a  vice  chancellor, 
setting  aside  an  order,  for  an  attachment,  which  had  been  made 
by  such  vice  chancellor,  and  all  subsequent  proceedings  thereon, 
forirregnlarity;  with  costs.  The  usual  order  for  the  appoint- 
ment of  a  receiver,  upon  a  creditor's  bill,  and  for  the  attendance 
of  the  defendant  before  the  master,  to  assign  his  property  and 
to  be  examined  in  relation  thereto,  had  been  entered ;  and  the 
defendant,  being  duly  summoned,  neglected  to  attend  before  the 
master  pursuant  to  the  directions  contained  in  the  order  of 
reference.  The  complainant  thereupon  applied  to  the  vice 
cliancellor  and  obtained  an  order,  dated  the  9th  of  April,  1845 
reqinring  the  defendant  to  attend  before  the  master,  and  comply 
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with  the  order  of  reference,  and  pay  the  cosis  of  the  application, 
within  four  days  after  service  of  the  copy  of  the  order,  or  that 
he  should  show  cause  before  the  vice  chancellor,  on  the  14th  of 
the  sapie  month,  why  an  attachment  should  not  issite  against 
him.  This  order  was  entered  on  Wednesday,  and  was  served 
upon  the  defendant's  solicitor  on  the  same  day.  But  as  the 
time  for  showino;  cause  before  the  vice  chancellor  was  for  the 
next  Monday  thereafter,  the  defendant  had  but  three  judicial 
days,  after  the  entry  of  such  order,  to  attend  before  the  master 
and  pay  the  costs,  previous  to  the  time  appointed  for  him  to  show 
cause  why  the  attachment  should  not  issue  against  him.  In- 
stead of  attending  before  the  vice  chancellor,  however,  to 
oppose  the  granting  of  the  order  for  an  attachment,  the  deien- 
dant's  solicitor  neglected  to  oppose  that  application,  and  sufferec 
the  order  for  the  attachment  to  be  taken  by  default.  The 
defendant  having  been  arrested  upon  the  attachment  issued  in 
pursuance  of  the  order  of  the  vice  chancellor,  subsequently 
applied  for  and  obtained  the  order  appealed  from. 

J.  W.  Hammersley,  for  the  appellant. 

T.  James  Glover,  for  the  respondent. 

The  Chancellor.  The  order  for  the  attachment  in  this 
case  was  not  irregular,  and  the  vice  chancellor,  therefore,  erred 
in  setting  it  aside  on  that  ground.  For  the  order  was  entered 
under  the  direction  of  the  court,  and  upon  due  notice  of  an 
order  to  show  cause,  at  that  time,  why  an  order  for  an  attach- 
ment should  not  be  granted.  The  error  was  in  the  previous  order 
to  show  cause;  which  order  did  not  give  to  the  defendant  the 
full  four  days  to  attend  before  the  master,  and  to  pay  the  ;Costs, 
before  the  time  appointed  to  show  cause  against  the  order  for 
an  attachment.  And  if  the  defendant's  counsel  had  attended 
before  tht*  vice  chancellor  on  Monday  the  14th  of  April,  as  he 
should  have  done,  and  showed  that  he  was  willing  to  attend 
before  the  master  and  to  comply  with  the  terms  of  the  order 
and  to  pay  the  costs,  the  vice  chancellor  would,  as  a  matter  ol 
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course,  have  enlarged  the  time  for  that  purpose.  The  order  of 
the  9th  of  April  was  erroneous  in  another  respect ;  as  it  did  not 
specify  the  amount  of  the  costs  which  the  defendant  was  re- 
quired to  pay.  The  settled  practice  of  the  court  is  to  direct 
eight  dollars  to  be  inserted  in  the  order,  unless  the  court,  for 
special  reasons  appearing  in  the  papers  on  which  the  ex  parte 
order  is  founded,  thinks  proper  to  direct  a  larger  sum  to  be  paid. 
But  the  amount,  even  in  that  case,  should  be  ascertained  and 
inserted  in  the  order,  so  that  the  defendant  may  know  what  he 
is  to  pay,  to  purge  his  contempt  in  not  appearing  before  the  master 
pursuant  to  the  original  order  of  reference  and  upon  the  sum- 
mons of  the  master. 

As  mistakes  are  constantly  occurring  in  relation  to  proceed- 
ings of  this  kind,  it  may  be  proper  to  state  the  course  to  be  pur- 
sued in  such  cases.  Where  the  order  of  reference,  or  the  decree, 
directs  the  defendant  in  a  creditor's  suit  to  attend  before  the 
master,  upon  the  appointment  of  a  receiver,  or  to  make  an  assign- 
ment of  his  property,,  or  to  be  examined  in  relation  thereto,  it  is 
his  duty  to  attend  upon  the  day  of  the  return  of  a  summons  re- 
quiring his  personal  attendance,  or  on  any  other  day  to  which 
the  proceedings  are  adjourned,  or  he  will  be  in  contempt;  and  will 
be  liable  to  be  punished  for  his  disobedience  of  the  order  of  the 
court.  If  he  has  any  sufficient  excuse,  therefore,  for  not  attend- 
ing before  the  master  at  the  time  required,  either  by  reason  of 
sickness  or  necessary  absence  from  home,  his  solicitor  or  counsel 
should  attend  before  the  master,  with  the  proper  evidence  of  the 
sufficiency  of  the  excuse.  And  in  such  case  it  will  be  the  duty 
of  the  master,  if  he  deems  the  excuse  sufiicient,  to  enlarge  the 
time  for  attendance.  The  defendant  may  also  apply  to  the 
court  for  relief,  if  the  master  errs  in  refusing  to  enlarge  the  time 
for  attendance,  when  a  sufficient  excuse  is  shown  for  pot  at- 
tending at  the  day  ap'pointed. 

Bui  even  where  the  defendant's  solicitor  neglects  to  attend 
and  get  the  time  enlarged,  the  court  will  not,  in  ordinary  cases, 
proceed  at  once  to  punish  the  defendant  for  his  contempt,  or  to 
subject  him  to  the  extra  expenses  of  an  attachment ;  provided  he 
will  attend  before  the  master  within  a  reasonable  time,  to  be 
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fixed  by  the  court,  and  comply  with  the  teims  of  the  order  and 
pay  the  costs  to  which  the  complainant  has  been  subjected  in 
consequence  of  the  previous  default.  The  usual  time  allowed 
loi  that  purpose,  where  the  defendant  lives  in  the  same  city  or 
town  with  the  master  before  whom  he  is  required  to  attend,  is 
four  days  after  service  of  the  copy  of  the  order  and  of  the  pa- 
pers upon  which  it  is  founded.  And  where  the  defendant 
resides  at  a  greater  distance  from  the  toaster,  the  court  should 
regulate  the  time  accordingly,  in  the  order  to  show  cause ;  so  as 
to  give  the  defendant  a  fair  opportunity  to  comply  with  the  con- 
ditions of  the  order,  after  the  service  of  the  same  upon  the  defen- 
dant's solicitor,  or  upon  the  defendant  himself,  or  through  the 
post  office ;  according  to  the  provisions  of  the  191st  rule  of  tfie 
court.  The  complainant,  therefore,  upon  the  production  of  the  de- 
cree, or  order  of  reference,  requiring  the  defendant  to  attend  before 
the  master,  &c.  and  the  master's  certificate  of  his  default,  and  the 
evidence  of  the  service  of  the  summons,  when  such  evidence  is 
not  contained  in  the  official  certificate  of  the  master,  may  apply 
to  the  court  ex  parte,  and  obtain  the  usual  order  that  the  defen- 
dant attend  before  the  master  within  four  days  after  service  of 
the  copy  of  the  order  and  of  the  papers  on  which  it  is  founded, 
or  within  such  other  number  of  days  as  may  have  been  directed 
by  the  court,  and  make  the  assignment  or  submit  to  the  ex- 
amination on  oath,  as  the  case  may  be,  and  pay  to  the  com- 
plainant eight  dollars  for  the  costs  to  which  he  has  been  sub- 
jected by  such  previous  default,  or  show  cause  before  the  court, 
at  such  time  as  may  be  prescribed  in  the  order,  and  after  the 
expiration  of  the  full  number  of  days  allowed  for  attendance 
before  the  master,  why  an  attachment  should  not  issue  again.st 
him,  or  why  he  should  not  be  punished  for  his  misconduct. 
Where  the  order  specifies  the  particular  motion  day  on  which 
the  defendant  is  to  show  cause  before  the  court,  it  should  direct 
the  service  to  bo  made  within  such  specified  time  after  the 
making  thereof  as  to  give  the  defendant,  after  such  service,  the 
fall  number  of  days  specified  in  the  order  to  attend  before 
the  master  prior  to  the  time  appointed  for  showing  cause^  Or. 
if  it  is  uncertain  when  the  complainant  will  be  able  to  serve  the 
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order  and  the  papeni  apon  which  it  is  founded,  such  order  may 
direct  the  defendant  lo  attend  before  the  master,  and  pay  the 
costs,  A;c.  within  the  number  of  days  specified,  after  such  ser- 
vice, 01  tiiat  he  show  cause  before  the  court  on  the  first  regular 
motion  day  after  the  expiration  of  the  fime  for  his  attendance 
before  the  master. 

The  orde^  in  such  cases  should  recite  so  much  of  the  alleged 
contempt  of  the  defendant,  in  neglecting  to  attend  before  the 
master  upon  the  return  of  the  summons,  as  to  apprise  him  of 
the  misconduct  charged,  in  neglecting  to  obey  the  original  de- 
cree or  order  of  reference.  And  such  decree,  or  order  of  refer- 
ence, must  form  a  part  of  the  papers  upon  which  the  order  to 
show  cause  is  founded,  and  must  be  served  upon  the  defendant 
with  such  order  to  show  cause ;  as  it  will  be  a  necessary  part 
of  the  papers  to  show  that  the  defendant  had  been  guilty  of  a 
contempt,  in  case  he  appears  before  the  court  to  show  cause. 
The  statute  authorizes  the  court  to  proceed  either  by  attach- 
ment, or  by  an  order  to  show  cause  why  the  defendant  should 
not  be  punished  for  his  alleged  misconduct.  (2  R.  S.  536,  §  5.) 
It  is  regular,  therefore,  to  take  the  order  in  either  form.  But 
the  usual  course  is  to  take  an  order  that  the  defendant  show 
cause  why  he  should  not  be  punished  for  his  alleged  misconduct, 
specified  therein,  in  not  attending  before  the  master  upon  the 
return  day  of  the  summons,  or  other  original  default.  And  upon 
such  an  order,  if  the  defendant  does  not  comply  with  the  con- 
dition thereof,  or  appear  before  the  court  to  show  cause,  or  if  he 
appears  and  shows  no  sufficient  cause  to  purge  his  contempt, 
an  or.der  will  be  made  for  his  commitment  until  he  complies 
with  the  terms  of  the  original  decree  or  order  of  reference,  and 
pays  the  costs  of  the  proceedings ;  which  costs  are  usually  fixed 
at  eighteen  dollars,  in  the  shape  of  a  fine,  to  be  paid  in  addition 
to  the  sheriff's  fees  on  his  commitment.  The  proceeding  by 
attachment  is  more  expensive,  and  ought  not  to  be  resorted  to 
without  some  good  cause  therefor.  And  if  the  complainant 
subjects  the  defendant  to  the  useless  expense  of  a  proceeding  by 
attachment,  instead  of  obtaining  an  order  to  show  cause  why  the 
defendant  should  not  be  punished  for  his  misconduct,  the  court 
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may  refuse  to  allow  him  the  extra  costs  of  such  proceedings  by 
attachment. 

In  the  case  under  consideration,  the  order  to  set  aside  the 
attachment  for  irregularity,  with  costs,  must  be  reversed.  But 
as  the  whole  difficulty  appears  to  have  arisen  from  the  careless- 
ness of  the  solicitor  in  drawing  up  the  original  order,  without 
referring  to  the  day  of  the  week  on  which  the  four  days  allowed 
for  attendance  before  the  master  would  expire,  and  from  not 
inserting  in  the  order  the  amount  of  costs  to  be  paid,  the  pro- 
ceedings upon  the  attachment  must  be  stayed,  and  the  defendant 
discharged  from  the  same,  upon  his  paying  to  the  complainant's 
solicitor  the  eight  dollars  costs,  and  attending  before  the  master 
within  four  days  after  service  of  a  copy  of  the  order,  to  be  en- 
tered hereon,  and  submitting  to  be  examined,  (fee.  and  to  do 
such  other  acts  as  may  be  required  of  him  by  the  master.  But 
if  the  defendant  neglects  to  pay  the  costs,  and  to  attend  before 
the  master,  within  the  time  specified,  the  complainant  is  to  be  at 
liberty  to  proceed  upon  his  attachment,  to  punish  the  defendant 
for  his  original  contempt  in  neglecting  to  attend  before  the 
master. 

Neither  party  is  to 'have  costs  as  against  the  other  upon  this 
appeal  or  upon  the  motion  to  the  vice  chancellor;  ar.d  the  pro- 
ceedings are  to  be  remitted. 


Otis  vs.  Forman. 

Where  a  defendant  obtains  a  general  decree  for  costs,  at  the  final  hearing,  he  u 
entitled  to  his  costs  of  a  successful  motion,  previously  made,  to  dissolve  the  in- 
junction, to  be  taxed  as  costs  in  the  cause ;  although  nothing  was  said  by  thu 
court  in  reference  to  costs,  upon  the  decision  of  that  application. 

The  199th  ru^e,  vcnich  provides  for  the  amount  of  costs  vrhere  the  court  directs  s 
motion  or  petition  to  be  granted  or  denied  with  costs,  does  not  apply  to  such  a  case. 

'  For  where  the  costs  of  a  special  motion  are  allowed  as  a  part  of  the  general  cost* 
in  the  cause,  the  several  items  of  such  costs  are  to  be  taxed  as  a  part  of  the  general 
bill ;  unless  the  court  directs  the  contrary. 
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Costs  will  not,  in  general,  be  given  to  a  defendant  upon  the  dissolution  of  an  injunc- 
tion, on  bill  and  answer,  where  the  bill  was  sufficient,  upon  its  face,  to  entitle 
the  complainant  to  the  injunction. 

A  charge  for  engrossing  a  copy  of  affidavits  used  on  a  special  motion,  to  keep,  is  not 
allowable  on  taxation. 

A  party  is  not  entitled  to  charge  a  separate  solicitor'*  and  counsel  fee  upon  an  un- 
successful attempt  of  the  opposite  party  to  postpone  the  hearing  of  a  motion  to 
dissolve  an  injunction. 

A  charge  for  filing  the  draft  of  an  order  is  not  taxable. 

Where  a  cause  is  brought  to  hearing  upon  pleadings  and  proofs,  the  counsel  who 
actually  attend  are  entitled  to  their  fees ;  although  the  adverse  party  does  not 
appear,  to  argue  the  cause  on  his  part,  but  suflFers  the  decree  to  be  taken  against 
him  by  default. 

The  solicitor  is  entitled  to  his  fee  if  he  actually  attends  when  the  cause  is  reached 
and  heard. 

Charges  for  serving  copy  of  decree,  and  for  proof  of  service,  are  not  taxable,  unless  it 
is  a  deqree  that  the  party  is  requu:ed  to  serve. 

Engrossing  the  enrolment  of  decree  is  properly  chargeable ;  and  five  folios,  in  addi- 
tion to  the  decree  itself,  are  allowed  for  the  enrolment. 

Where  an  amendment  of  a  decree  becomes  necessary  in  consequence  of  an  error 
of  the  solicitor  of  the  successful  party  in  drawing  it  up,  the  costs  of  such  amend- 
ment are  not  taxable  against  the  adverse  party. 

The  statute  allows  the  court  of  chancery  to  enforce  its  decrees  by  execution.  And 
to  entitle  a  party  in  whose  favor  a  decree  has  been  made  to  an  execution  thereon, 
it  is  not  necessary  that  the  decree  itself  should  contain  an  award  of  execution. 
The  successful  party  is  entitled  to  an  execution  as  a  mattei  of  right,  unless  the 
decree  itself  prohibits  the  issuing  of  an  execution  thereon. 

This  was  an  application,  by  the  complainant,  for  a  retaxation 
of  the  defendant's  costs,  upon  a  decree  for,  the  dismissal  of  the 
complainant's  bill.  The  principal  items  objected  to  were,  the 
costs  upon  a  motion  made  by  the  defendant,  to  dissolve  an  in- 
junction which  had  been  granted  in  the  cause ;  and  nothing 
was  said  in  the  order  in  relation  to  the  costs  of  the  application. 

O.  L.  Barbour,  for  the  complainant. 

W.  L.  F.  Warren,  for  the  defendant 

The  Chancellor.  The  necessary  costs  of  the  defendant 
apon  his  successful  motion  to  dissolve  the  injunction  were 
properly  taxable,  as  costs  in  the  cause ;  although  nothing  was 
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said  in  reference  to  costs,  upon  the  decision  of  that  application. 
The  rule  as  to  the  taxation  of  the  costs  of  interlocutory  proceed- 
ings, as  costs  in  the  cause,  is  stated  by  the  court  in  the  case  of 
Stafford  V.  Bryan,  (2  Paige's  Rep.  52.)  It  is  not  usual  to 
o-ive  costs  to  the  defendant  at  the  dissolution  of  an  injunction, 
upon  bill  and  answer,  where  the  bill  upon  its  face  was  sufficient 
to  entitle  the  complainant  to  the  injunction.  For  althoogh  the 
answer  fully  denies  all  the  equity  of  the  bill,  it  may,  and  fre- 
quently does,  appear  from  the  subsequent  proofs  that  the  charges 
.  in  the  bill  were  true,  and  that  the  answer  which  denied  all  the 
equity  of  the  bill  was  false.  But  where  the  defendant  succeeds 
in  his  defence,  he  is  entitled  to  his  costs  of  a  successful  appli- 
cation to  dissolve  the  injunction,  to  be  taxed  as  costs  in  the 
cause,  if  he  obtains  a  general  decree  for  costs.  Nor  does  the 
provision  of  the  199th  rule  of  this  court  apply  to  such  a  case ; 
as  it  only  provides  for  the  amount  of  costs  where  the  court 
directs  the  motion  or  petition  to  be  granted  or  denied  with  costs. 
But  wherever  the  costs  of  a  special  motion  are  allowed  as  o 
part  of  the  general  costs  in  the  cause,  the  several  items  of  such 
costs  are  to  be  taxed  as  a  part  of  the  general  bill,  unless  the 
court  directs  the  contrary. 

The  engrossing  a  copy  of  the  affidavits  to  keep  was  not  ne 
cessary,  and  should  not  have  been  taxed.  {iSee  Root's  case,  5 
Paige,  629.)  The  drafts  of  the  affidavits  were  all  that  were 
necessary  for  the  defendant's  solicitor  to  keep.  Nor  was  the 
defendant  entitled  to  charge  a  separate  solicitor's  and  counsel 
lee  upon  the  unsuccessful  attempt  of  the  complainant's  solicitor 
to  suspend.the  hearing  of  the  motion,  to  dissolve  the  injunction, 
until  a  future  time.  The  resisting  of  such  attempt  was  a  part  of  the 
duties  of  the  counsel  upon  the  motion  which  he  was  employed 
to  make.  The  charges  for  filing  the  draft  of  the  order,  and  one 
of  the  charges  for  entering  it  in  the  minutes,  and  for  the  copy  of 
the  order  and  engrossing  and  service  upon  the  complainant's 
solicitor,  were  also  improperly  allowed  upon  the  taxation. 

Where  the  cause  is  brought  to  hearing  upon  pleadings  mid 
proofs,  the  counsel  who  actually  attend  upon  such  hearing  are 
entitled  to  their  fees ;  although  the  adverse  party  dr>e-9  not  ap- 
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pear,  to  argue  the  cause  on  his  part,  but  suifers  the  decree  to  be 
taken  against  him  by  default.  And  the  solicitor  is  also  enti- 
tled to  his  fee,  where  he  actually  attends  when  the  cause  is  reached 
and  heard.  In  this  case  the  solicitor  has  been  allowed  for  his 
attendance,  and  fees  are  also  charged  for  two  other  persons  as 
counsel.  But  from  the  affidavit,  I  do  not  understand  that  two 
counsel  besides  the  solicitor  actually  attended  upon  the  argument. 
The  fee  to  one  of  the  counsel  should  therefore  have  been  disal- 
lowed. Serving  a  copy  of  the  decree,  with  notice,  and  proof 
of  such  service,  were  not  taxable ;  as  no  such  service  of  the  de- 
cree was  necessary.  The  engrossing  of  the  enrolment  was 
properly  charged  ;  and  five  folios,  in  addition  to  the  decree  itself, 
is  allowed  for  the  enrolment. 

The  charge  for  the  disbursements  on  the  proposed  amend- 
ment of  the  decree  ought  not  to  have  been  taxed.  If  an 
amendment  was  necessary,  it  should  not  be  at  the  expense  of 
the  complainant ;  as  the  error,  if  any,  was  attributable  to  the 
defendant's  solicitor  who  drew  up  the  decree.  But  the  solicitor 
of  the  defendant  was  wrong  in  supposing  that  any  amend- 
ment of  the  decree  was  necessary,  to  entitle  him  to  issue  an 
execution  to  enforce  the  payment  of  the  costs,.  The  statute 
allows  the  court  to  enforce  the  performance  of  its  decrees  by 
execution.  And  to  entitle  a  party,  in  whose  favor  a  decree  has 
been  made,  to  an  execution  thereon,  it  is  not  necessary  that  the 
decree  itself  shall  contain  a  provision  to  that  effect.  The  exe- 
cution to  enforce  the  performance  of  a  decree  is  a  matter  of 
right,  under  the  statute ;  and  the  party  in  whose  favor  the  de- 
cree is  made  is  entitled,  as  of  course,  to  an  execution  thereon, 
unless  there  is  something  in  the  decree  itself  prohibiting  the 
issuing  of  an  execution  for  a  limited  period,  or  until  the  further 
order  of  the  court. 

The  illegal  charges  embraced  in  the  notice  for  retaxation, 
and  which  should  be  disallowed,  amount  to  $16,44;  which 
sum  must  be  deducted  from  the  bill  as  taxed.  And  as  the  com- 
plainant has  only  succeeded  as  to  a  part  of  the  items  as  to  whicti 
be  asked  a  retaxation,  neither  party  is  to  have  costs  as  ao-amst 
the  other  upon  this  application. 

Vol.  I.  5 
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[See  3  Sandf .  Ch.  107.] 

A  trust  to  receive  the  rents  and  profits  of  real  estate,  or  the  interest  or  income  of  the 
proceeds  of  such  estate,  comes  within  the  63d  section  of  the  article  of  the  revised 
statutes  relative  to  uses  and  trusts.  (1  B.  S.  730.)  And  the  cestui  que  trust 
cannot  assign,  dispose  of,  or  in  any  manner  mortgage  or  pledge  his  interest  in  the 
trust  property,  or  in  the  future  income  thereof;  nor  can  he  contract  any  debt 
which  will  create  a  lien  upon  such  future  income,  so  as  to  authorize  a  creditor  to 
reach  it  by  any  proceeding  either  at  law  or  in  equity. 

As  a  feme  covert  cannot  create  a  debt  which  will  be  binding  upon  her  personally, 
her  interest  in  such  future  rents  and  profits  cannot  be  reached  under  the  provisionn 
of  the  57th  section  of  the  article  of  the  revised  statutes  relative  to  uses  and  trusts. 

After  a  creditor  of  a  cestui  que  trust  has  exhausted  his  remedy  at  law,  by  execution 
against  the  property  of  his  debtor,  he  may,  by  a  creditor's  bill,  reach  the  surplus 
of  such  debtor's  interest,  in  the  rents  and  profits  or  income  of  property  which 
the  cestui  que  trust  cannot  alienate  and  dispose  of  in  anticipation ;  so  as  to  satisfy 
the  judgment  out  of  that  part  of  the  income  which  is  not  necessary  for  the  educa- 
tion and  support  of  the  cestui  que  trust,  iVom  time  to  time. 

But  as  a  feme  covert  cannot' pledge  or  create  a  charge  upon  her  interest  in  such  a 
trust,  in  anticipation  of  the  income  which  may  thereafter  accrue,  or  become  paya- 
ble to  her,  and  as  she  cannot  contract  a  personal  liability  upon  which  a  judgment 
can  be  recovered,  her  interest,  even  in  the  surplus  income  which  is  not  necessary 
for  her  support,  cannot  be  reached  except  for  a  debt  contracted  before  marriage. 

In  all  the  trusts  authorized  by  the  revised  statutes,  the  whole  estate,  both  legal  and 
equitable,  is  vested  in  the  trustee.  The  cestui  que  trust  takes  no  estate  or  inter- 
est in  the  land ;  but  may  enforce  the  pefformance  of  the  trust  in  equity. 

The  cestui  que  trust  has  no  right  to  charge  the  trust  property,  even  for  necessary 
repairs  thereon,  without  the  assent  of  the  trustee.  Nor  can  the  trustee  himself 
do  so,  except  so  far  as  he  is  authorized  by  the  terms  of  the  trust. 

The  bill  in  this  cause  was  filed  to  charge  the  separate  estate 
of  a  feme  covert,  in  the  hands  of  her  trustee,  with  the  amount 
of  an  order  drawn  upon  the  trustee,'  by  her  husband,  in  her 
name.  The  bill  was  taken  as  confessed  against  all  of  the  de- 
fendants, and  the  case  was  submitted  by  the  complainant  for  a 
decree.  The  questions  presented  by  the  bill  were,  whether  the 
feme  covert  could  charge  her  trust  estate  in  anticipation,  under 
the  provisions  of  the  revised  statutes;  and  whether  the  order 
drawn  in  her  name,  by  her  husband,  was  in  conformity  with  the 
provisions  of  the  trust  deed ;  which  prescribed  the  manner  in 
which  the  trustee  was  to  pay  over  the  proceeds  and  incomo 
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of  tho  property,  so  far  as  the  feme  covert  was  entitled  to  tha 
same. 

J.  L'Amoiireux,  complainant,  in  person. 

The  Chancellor.  The  bill  states  that  the  consideration 
if  the  order  was  repairs^  which  had  been  done  by  another  person, 
3n  the  real  estate  of  Catharine  W.  Van  Rensselaer,  then  in  hei 
jccupation,  use  and  enjoyment,  with  the  assent  of  her  husband, 
and  for  her  use,  benefit  and  convenience.  But  it  is  not  alleged 
that  the  real  estate  upon  wh  ich  such  repairs  were  made  was  any 
part  of  the  trust  property  originally  conveyed  to  Mr.  Rhoades  in 
trust,  and  now  held  by  Phelps  as  the  substituted  trustee.  And 
from  the  peculiar  phraseology  of  the  part  of  the  bill  in  which 
the  consideration  of  the  order  is  stated,  I  am  inclined  to  think 
the  real  estate  upon  which  such  repairs  were  madej  could  not 
have  been  any  part  of  the  estate  which  had  descended  to  Mrs. 
Van  Rensselaer  as  one  of  the  heirs  of  B.  Bleecker ;  mentioned  in 
the  deed  of  trust.  Such  repairs,  therefore,  could  not  in  them- 
selves have  constituted  an  equitable  lien  upon  this  trust  property 
in  the  hands  of  the  substituted  trustee. 

The  trust  deed  embraced  some  property  which  came  to  Mrs. 
Van  Rensselaer  from  other  sources.  But  as  the  order  is  to  pay 
the  complainant  out  of  her  proportion  of  the  estate  of  B.  Bleecker, 
deceased,  it  is  only  necessary  to  examine  the  provisions  of  the 
trust  deed  as  to  what  was  coming  to  her  from  that  source.  In- 
deed there  is  no  allegation  in  the  bill  that  any  part  of  the  per- 
sonal estate  of  B.  Bleecker,  embraced  in  the  trust  deed,  remained 
in  the  hands  of  the  trustee  at  the  time  of  the  commencement  of 
this  suif,  or  that  it  had  not  all  been  disposed  of,  pursuant  to  tho 
directions  of  the  trust;  before  the  order  in  favor  of  the  complain- 
ant was  drawn.  The  only  charge  in  the  bill  in  relation  to  the 
existence  of  any  of  the  trust  property,  is,  that  subsequent  to  the 
substitution  of  Phelps  as  trustee,  the  real  estate  of  B.  Bleecker, 
deceased,  was  partitioned  by  a  decree  in  chancer) ,  among  the 
heirs ;  and  that  there  was  set  off  to  Mrs.  Van  Rensselaer,  or  to 
the  trustee,  for  her  share,  real  estate  in  Albany,  and  elsewhere  in 
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this  state,  exceeding  $10,000  in  value ;  which  real  estate  is,  now 
held  by  the  trustee  in  severalty,  for  the  purposcs,and  subject  to 
the  uses  and  trusts,  mentioned  in  the  deed  of  trust  originallj 
executed  by  Van  Rensselaer  and  wife  to  Rhoades  as  trustee. 

The  deed  of  trust  purported  to  convey  the  real  and  persona, 
estate  absolutely  to  the  trustee,  upon  trust  to  take  and  receive 
the  personal  property  coming  from  the  estate  of  B.  Bleecker, 
deceased,  as  the  share  of  Mrs.  Van  Rensselaer,  when  the  same 
should  be  distributed  in  due  course  of  administration,  and  to 
take  possession  of  her  share  of  the  real  estate,  whenever  the 
same  should  be  partitioned  among  the  heirs,  or  to  receive  arid 
invest  her  share  of  the  proceeds  thereof;  and  from  time  to  timo 
to  receive  the  rents,  profits,  and  the  interest,  income  and  divi- 
dends of  such  real  and  personal  estate,  and  after  paying  out  of 
the  same  all  repairs,  premiums  of  insurance,  taxes,  assessments, 
and  expenses  chargeable  thereon,  and  commissions  of  tho 
trustee,  to  pay  ovev  the  residue  thereof  to  Mrs.  Van  Rensselaer, 
for  her  sole  and  separate  use,  and  upon  her  separate  receipt  or 
order,  or  by  a  check  payable  to  her  order,  free  from  the  debts, 
control,  enj^agements,  or  interference  of  her  husband  ;  and  so 
as  not  to  be 'subject  to  any  contracts  made  by,  or  to  any  judg- 
ments or  executions  against  him. 

It  is  very  evident  that  this  trust  to  receive  the  rents  and  profits 
of  real  estate,  or  of  the  proceeds  of  siich  estate  in  case  it  should  be 
necessary  to  sell  the  lands  for  the  purpose  of  making  a  partition, 
comes  within  the  letter  as  well  as  the  spirit  of  the  sixty-third  sec- 
tion of  the  article  of  the  revised  statutes  relative  to  uses  and  trusts 
{\  R.S.  730.)  The  cestui  que  trust  could  not  therefore  assign,  dis- 
pose of,  or  in  any  manner  mortgage  or  pledge  her  interest  in  the 
trust  property,  or  in  the  future  income  thereof;  nor  could  she  zcn- 
tract  any  debt  which  would  create  a  lien  upon  such  future  inct  me. 
BO  as  to  authorize  the  creditor  to  reach  such  income  by  any  pro- 
ceeding, either  at  law  or  in  equity.  And  as  a  feme  covert  can- 
not create  a  debt  which  will  be  binding  upon  her  personally, 
her  interest  in  such  future  rents  and  profits  cannot  be  reached 
under  the  provisions  of  the  fifty-seventh  section  of  that  article  of 
the  revised  statutes.    For  if  she  was  permitted  to  pledge  the 
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income  of  the  trust  estate,  in  anticipation,  the  whole  benefit  in- 
tended to  be  secured  to  an  improvident  cestui  que  trust,  by  the 
sixty-third  section,  might  be  defeated.  The  etfect  of  the  tifty- 
seventh  and  sixty-third  sections,  taken  together,  is,  that  after 
the  creditor  of  the  cestui  que  trust  has  exhausted  his  remedy 
ai  law,  by  execution  against  the  property  of  his  debtor,  he 
may,  by  a  creditor's  bill,  reach  the  surplus  income  of  such 
debtor's  interest  in  rents  and  profits  or  income  of  property 
which  the  cestui  que  trust  cannot  alienate  and  dispose  of  in 
anticipation ;  so  as  to  satisfy  the  judgment  out  of  that  part  of 
the  income  which  may  not  be  necessary  from  time  to  time 
for  the  education  and  support  of  the  cestui  que  trust.  But  as  a 
feme  covert  cannot  pledge  or  create  a  charge  upon  her  interest 
in  such  a  trust,  in  anticipation  of  tlie  income  which  may  there- 
after accrue  or  become  payable  to  her,  and  as  she  cannot  con- 
tract a  personal  liability  upon  which  a  judgment  can  be  recovered, 
her  interest,  even  in  the  surplus  income  which  is  not  necessary 
for  her  support,  cannot  be  reached  except  for  a  debt  contracted 
before  marriage. 

Previous  to  the  adoption  of  the  revised  statutes  a  trustee 
might  hold  the  mere  naked  legal  estate  in  real  property,  for 
a  feme  covert,  while  the  whole  equitable  interest  and  estate 
therein  was  in  her,  and  subject  to  her  control.  In  relation  to 
such  an  estate,  therefore,  she  was  considered  as  a  feme  sole,  and 
could  charge  her  equitable  interest  in  the  property  with  any 
debt  she  ihight  think  proper  to  contract  on  the  credit  thereof, 
which  was  not  inconsistent  with  the  trust  or  with  the  nature  of 
her  interest  in  the  premises,  and  which  was  authorized  by  the 
instrument  or  conveyance  creating  the  trust.  All  such  mere 
formal  trusts,  even  in  favor  of  femes  covert,  are  now  abolished. 
And  in  the  few  trusts  which  are  authorized  by  the  revised  stat- 
utes, the  whole  estate,  both  legal  and  equitable,  is  vested  in  the 
trustee.  The  statute  also  declares,  in  terms,  that  the  person  for 
whose  benefit  the  trust  is  created,  shall  take  no  estate  or  interest 
in  the  land ;  but  may  enforce  the  performance  of  the  trust  in 
equity.  (1  R,  S.  729,  §  60.)  The  cestui'  que  trust,  therefore, 
has  no  right  to  charge  the  trust  property,  even  for  necessary  re- 
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pairs  thereon,  without  the  authority  of  the  trustee.  Nor  caa 
such  trustee  himself  do  so,  except  so  far  as  he  is  authorised  oy 
the  terms  of  the  trust.  And  in  this  case,  as  I  have  before  re- 
marked, it  is  not  alleged  in  the  bill  that  the  repairs  for  which 
this  order  was  given  were  made  upon  any  of  the  real  property 
embraced  in  the  trust. 

As  the  bill  does  not  show  a  case  entitling  the  complainant  to 
any  relief  as  against  the  trustee,  or  the  trust  property  which  such 
trustee  holds  for  the  benefit  of  Mrs.  Van  Rensselaer,  the  bill 
must  be  dismissed;  but  without  prejudice  to  his  remedy  at  law, 
if  he  has  any,  to  obtain  payment  of  his  debt. 


In  the  matter  of  Russell,  a  lunatic. 

A  person  proceeded  against  as  a  lunatic,'  except  in  cases  of  confirmed  and  dangeioui 
madness,  is  entitled  to  reasonable  notice  of  the  time  and  place  of  executing  the 
commission,  and  a  reasonable  time  to  produce  his  witnesses  before  the  jury.  But  i: 
is  not  necessary  that  notice  should  be  served  on  him  personally  where  it  is  evideo: 
he  keeps  out  of  the  way  to  avoid  service  of  the  notice. 

The  jury,  upon  the  execution  of  a  commission  of  lunacy,  have  a  right  to  inspect 
and  examine  the  lunatic ;  and  they  should  do  so,  in  every  case  of  doubt,  when 
practicable. 

In  such  cases  they  should  direct  the  person  in  whose  custody  the  lunatic  is,  to  pro- 
duce him,  or  to  permit  him  to  attend  before  them.  And  when  such  an  order  a 
made,  either  by  the  court  or  by  the  commissioners,  the  person  who  prevents  the 
attendance  of  the  lunatic  before  the  commissioners  and  jury  will  do  it  at  his  peril 

This  court  has  a  right  to  discharge  an  inquisition  of  lunacy,  upon  a  mere  ^examination 
of  the  alleged  lunatic,  in  connection  with  the  evidence  produced  before  the  jury; 
without  subjecting  him  to  the  expense  of  an  issue'  or  a  traverse,  where  upon  sucli 
an  examination  and  evidence  it  is  evident  that  the  jury  erred. 

But  where  no  change  has  taken  place  in  the  situation  of  the  lunatic,  since  the  execu- 
tion of  the  commission,  it  must  be  a  very  clear  case  of  mistake,  or  of  undue  pi  ej\i- 
dice,  on  the  part  of  the  jury,  tc  autliorize  the  court  to  do  so. 

The  court  will  not  discharge  an  inquisition  upon  ex  parte  affidavits,  contradicting  tlia 
finding  of  the  jury,  without  any  excuse  being  given  for  neglecting  to  produce  tb« 
deponents  as  witnesses  before  the  commissioners. 

Although  it  is  not  a  matter  of  course  to  allow  a  feigned  issue  in  a  lunacy  case,  when 
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asked  for,  it  is  proper  to  allow  it  whenever  the  court  entertains  a  reasonable  doubf 
astothejusticeof  the  finding  of  the  jury,  upon  the  execution  of  the  commission. 

This  case  came  before  the  chancellor  upon  an  inquisition 
finding  P.  Russell  to  be  a  lunatic,  and  upon  the  petition  of  one  of 
.his  sons,  on  whose  application  the  commission  was  issued,  to  have 
a  comdiittee  of  his  person  and  estate  appointed.  A  counter  ap- 
plication was  made  on  the  part  of  Russell  to  have  the  inquisition 
set  aside  for  irregularity,  or  for  leave  to  traverse,  or  for  a  feigne  ' 
issue  to  try  the  question  of  lunacy. 

J.  Holmes,  for  the  original  petitioner. 
T.  D.  Willard,  for  the  alleged  lunatic. 

The  Chancellor.  There  is  no  irregularity  in  the  proceed- 
ings, which  can  justify  the  court  in  setting  aside  the  inquisition 
on  that  ground.  The  alleged  lunatic,  except  in  cases  of  con- 
firmed and  dangerous  madness,  to  be  judged  of  and  provided  for 
by  the  court,  in  the  order  for  the  commission,  is  entitled  to  rea- 
sonable notice  of  the  time  and  place  of  the  execution  of  the 
commission,  and  a  reasonable  time  to  produce  his  witnesses  before 
the  jury,  to  rebut  the  charge  of  lunacy.  It  is  not  necessary, 
however,  that  the  notice  should  be  served  on  him  p.ersonal]y, 
where  it  is  evident  he  keeps  out  of  the  way  to  prevent  the  ser- 
vice of  notice  of  the  execution  of  the  commission.  Here  the 
notice  was  served  at  the  place  where  Russell  made  it  his  home, 
and  also  at  the  several  places  where  he  would  be  most  likely  to 
receive  it.  And  the  evidence  produced  before  the  commissioners 
was  sufficient  to  establish  the  fact  that  he  must  have  been 
aware  of  the  existence  of  the  notices  which  had  been  left  at 
those  places  for  him,  or  of  some  of  them.  The  jury  also  have 
the  right  to  inspect  and  examine  the  lunatic ;  and  they  should 
do  so  in  every  case  of  doubt,  where  such  an  examination  can  be 
had.  And  in  such  cases  the  commissioners  should  direct  tha 
fserson  in  whoso  custody  the  lunatic  is,  to  produce  him,  or  to 
]<emAt  him  to  attend  upon  the  execution  of  the  commission. 
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Where  such  an  order  is  made,  either  by  the  court,  or  by  the  com- 
missioners without  a  previous  direction  of  this  court,  the  person 
who  prevents  the  attendance  of  the  lunatic  before  the  commis- 
sioners and  jury  will  do  it  at  his  peril. 

I  have  no  doubt  of  the  right  of  the  court  to  discharge  an  in- 
quisition of  lunacy  upon  the  mere  examination  of  the  supposed 
lunatic,  in  connection  with  the  evidence  produced  before  the  jury, 
without  subjecting  him  to  the  expense  of  an  issue  or  a  traverse ; 
where  upon  such  examination  and  proof  it  is  perfectly  evi- 
dent that  the  jury  erred  in  finding  him  to  be  a  lunatic.  {In 
Re  Heli,  3  Atk.  635.)  But  to  authorize  the  court  to  dispose  of 
the  case  thus  summarily,  where  there  has  been  no  change  in  the 
situation  of  the  alleged  lunatic  subsequent  to  the  finding  of  the 
inquisition,  it  must  be  a  very, clear  case  of  mistake  or  undue 
prejudice  on  the  part  of  the  jury.  It  is  also  improper,  in  a  case 
of  this  kind,  to  discharge  the  inquisition  upon  ex  parte  affidavits 
contradicting  the  finding  of  the  jury ;  where  there  is  no  rea- 
sonable excuse  given  for  the  neglect  to  produce  the  deponents 
before  the  comniissioners,  and  the  jury,  for  examination  as  wit- 
ijesses.  The  present  is  therefore  not  a  proper  case  for  the 
discharge  of  the  inquisition  upon  this  hearing,  and  without,  a 
traverse. 

The  only  remaining  questions,  therefore,  are  whether  the 
alleged  lunatic  should  be  permitted  to  traverse  the  inquisition 
and  if  so,  upon  what  terms  and  conditions  ;  or  rather,  whether 
a  feigned  issue  should  be  awarded  to  try  the  question  of  insanity 
which  is  the  form  in  which  the  question  is  tried,  in  a  court  of 
law,  by  our  practice.  Although  it  is  not  a  matter  of  course  to 
allow  a  feigned  is.sue  if  it  is  asked  for,  it  is  proper  to  allow  it 
wherever  the  court  entertains  a  reasonable  doubt  as  to  the  justice 
of  the  finding  of  the  jury,  upon  the  execution  of  the  commission. 
In  the  case  under  consideration  I  have  not  only  read  the 
testimony  upon  which  the  inquisition  was  founded,  but  have 
also  examined  the  party  proceeded  against,  in  relation  to  the 
particular  subject  upon  which  he  is  supposed  lo  be  insane.  For 
it  is  admitted  by  the  counsel  for  the  petitioners,  that  the  testi- 
mony produced  upon  the  execution  of  the  commission  did  not 
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establish  a  case  of  general  insanity.  The  mental  alienation,  if 
any,  in  this  case,  is  of  that  character  to  which  Professor  Esquirol 
has  given  the  modern  name  of  monomania,  or  partial  insanity, 
OS  distinguished  from  polymania,  or  general  mental  alienation. 
In  this  species  of  insanity  the  delusion  of  the  mind  is  confined 
to  a  particular  subject,  or  an  isolated  train  of  ideas  ;  and  which 
some  medical  writers  suppose  leaves  the  intellect  unaffected  in 
Other  respects.  Because  persons  thus  afflicted  frequently  appear 
perfectly  rational  on  all  other  subjects,  both  in  their  conversa- 
tion and  actions.  But  persons  in  this  situation  frequently  be- 
come passionate,  and  even  dangerous,  when  the  train  of  their 
particular  delusion  has  been  touched;  so  that  for  a  time  Ihey 
may  exhibit  all  the  fury  and  violence  of  raving  maniacs.  It  is 
very  difficult,  therefore,  as  Sir  Matthew  Hale  very  justly  ob- 
serves, to  define  the  invisible  line  which  divides  perfect  from 
partial,  insanity.  Where  the  particular  subject  of  the  insane 
clelusion,  or  monomonia,  connects  itself,  however,  with  the  dispo- 
sition or  management  of  the  property  of  the  person  who  is  thus 
afflicted,  he  is  a  proper  subject  of  a  commission  of  lunacy.  For 
his  unsoundness  of  mind  renders  him  incompetent  to  manage 
or  dispose  of  his  property  with  reason  and  judgment.  {Dew  v. 
Clark,  3  Addams'  Eccl.  Rep.  79.  I  Hagg.  Eccl.  Rep.  311, 
and  5  Russ.  Rep.  163,  ^S".  C.) 

In  the  case  under  consideration,  the  monomonia  or  insane  de- 
lusion, if  it  be  such,  assumes  the  form  of  a  fixed  and  abiding 
idea,  in  the  mind  of  Mr.  Russell,  that  his  wife,  who  has  nearly 
reached  the  age  of  sixty,  and  who  is  the  mother  of  a  large  family 
of  grown  up  children,  has  for  the  last  two  or  three  years  been 
carrying  on  a  criminal  intercourse  with  a  member  of  the  church 
to  which  she  belongs.  And  the  effect  of  this  strange  and  unac- 
countable delusion  has  been  to  sever  the  ties  of  affection  and  of 
nature  which  once  attached  him  to  his  wife  and  children,  and 
to  cause  him  to  sell  his  homestead  and  other  property,  with 
a  view  to  the  final  abandonment  of  his  family  and  his  home 
The  evidence  upon  the  execTjtion  of  the  commission,  if  the  facts 
there  stated  were  the  only  grounds  upon  which  his  settled  con- 
clusion of  his  wife's  giilt  was  based,  showed  that  such  a  conclusion 
V  n..  I.  6 
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was  not  only  unfounded,  but  was  so  clearly  absurd  and  irrational 
as  to  be  attributable  only  to  the  insane  delusion  of  a  diseased 
intellect.  In  my  private  examination,  therefore,  I  have  endeav- 
ored to  ascertain  the  origin  of  his  delusion  on  this  subject,  and 
to  trace  down  the  consecutive  series  of  his  actions  and  associa- 
tions of  ideas  on  the  particular  subject  of  his  supposed  mental 
alienation ;  but  without  arriving  at  a  satisfactory  conclusion 
whether  the  opinion  which  has  fixed  itself  in  his  mind  is  merely 
the  result  of  false  reasoning  from  facts  which  could  not  justify 
such  a  conclusion,  or  whether  the  supposed  facts,  as  well  as  the 
erroneous  and  absurd  conclusions  based  thereon,  were  not  the 
mere  creations  of  an  impaired  intellect.  It  is  therefore  a  proper 
case  for  the  awarding  of  a  feigned  issue. 

An  issue  must  be  made  up  and  tried,  at  the  circuit  in  Rensse- 
laer county,  to  determine  the  question  whether  Mr.  Russell  is  of 
unsound  mind,  so  as  tobe  mentally  incapable  of  governing  him- 
self or  of  managing  his  property  and  affairs.  And  the  only  con 
dition  which  I  shall  annex  to  the  order  is  that  he  shall  attend 
personally  upon  the  trial  of  the  issue,  and  submit  to  such  exam- 
ination before  the  jury  as  the  judge  who  tries  the  issue  shall 
think  proper  to  direct.  In  the  meantime  it  may  be  referred  to 
Master  Kellogg  to  report  a  proper  person  as  the  committee,  to 
take  charge  of  such  parts  of  Mr.  Russell's  estate  as  it  is  neces- 
sary to  preserve  from  loss.  And  such  committee  is  to  fake  charge 
of  the  moneys  now  in  possession  of  the  alleged  lunatic,  and  pay 
out  of  the  same  what  is  necessary  for  his  board  and  clothing,  and 
such  reasonable  sums  as  may  be  requisite  to  procure  the 
attendance  of  witnesses  upon  the  trial,  and  for  the  employmert 
of  proper  counsel  for  him  before  the  court  and  jury. 
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The  bond  given  by  the  committee  of  a  lunatic  or  an  habitual  drunkard  should  be  mada 
payable  to  the  people  of  the  state,  or  to  the  register  or  clerk  in  whose  office  it  u 
to  be  filed. 

An  application  was  made  in  this  case  for  the  appointment  of 
a  committee  of  the  person  and  estate  of  an  habitual  drunkard ; 
and  the  order  as  proposed  by  the  solicitor  for  the  petitioner 
directed  the  bond  of  the  committee  and  his  sureties  to  be  made 
payable  to  the  drunkard,  and  to  be  filed  with  the  register. 

The  Chancel,lok  said  this  direction  in  the  order  was 
wrong,  and  that  the  bond  should  be  given  either  to  the  peo- 
ple, or  to  the  register  or  clerk  of  the  court  with  whom  such 
bond  was  to  be  filed ;  that  the  practice  in  England  was  to  take 
a  recognizance  from  the  committee  of  a  lunatic  or  idiot  and  his 
sureties,  so  as  to  have  it  the  more  efiectually  under  the  control 
of  the  chancellor.  That  by  the  practice  of  this  court  a  bond 
had  been  substituted ;  and  that  in  analogy  to  the  practice  in 
England,  the  proper  course  was  to  make  the  bond  payable  to 
the  people  of  the  state,  or  to  the  ofiicer  of  the  court  in  whose 
office  it  was  to  be  filed. 

Order  accordingly. 


Aldrich  vs.  Reynolds. 

To  render  a  contract  usurious,  both  parties  must  be  cognizant  of  the  facts  whicn 

constitute  the  usury. 
If  a  bona  fide  holder  of  a  negotiable  note  which  was  tainted  with  usury  in  the 

hands  of  the  original  payee,  receives  from  the  maker  a  new  security  for  the  debt 

and  pves  up  the  note,  without  any  knowledge  of  the  usury,  the  security  which 

he  takes  in  lieu  of  it  is  not  usurious. 

This  was  a  motion  to  dissolve  an  injunction  upon  bill  and 
artswer.    The  object  of  the  injunction  was  to  stay  the  defen- 
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daat  from  proceeding  at  law  to  foreclose  a  mortgage  under  the 
statute,  upon  the  ground  of  alleged  usury  in  the  mortgage. 
The  bill  charged  that  a  part  of  the  consideration  of  the  mort- 
gage was  an  usurious  negotiable  note  given  by  the  complainant 
to  T.  Ells,  and  endorsed  by  the  latter  and  sold  to  the  defendant. 
The  defendant  denied  that  he  had  any  notice  of  the  alleged 
usury  in  the  note ;  and  insisted  that  he  was  a  bona  fide  holder 
of  the  note,  for  a  valuable  consideration  ;  that  he  subsequently 
got  it  discounted  at  the  bank,  and  the  note  not  being  paid  when 
it  becamt  due.  Ells  and  himself  were  duly  charged  as  endorsers ; 
together  with  another  endorser  whose  endorsement  Ells  had 
procured  previous  to  the  sale  of  the  note  to  the  complainant, 

S.  P.  Nash,  for  the  complainant. 

O.  L.  Barbour,  for  the  defendant. 

,    The  Chancellor.    If  the  statement  in  the  answer  is  true, 
and  it  must  be  taken  to  be  so  upon  this  application,  this  mort- 
gage is  not  usurious,  although  the  money  secured  by  it  includes 
the  usurious  premium  which  was  originally  embraced  in  the 
note  to  Ells.     To  render  a  contract  usurious,  both  parties  to 
the  contract  must  be  cognizant  of  the  facts  which  constitute  the 
usury.    And  if  a  bona  fide  holder  of  a  negotiable  note,  which 
was  tainted  with  usury  in  the  hands  of  the  original  payee,  re- 
ceives from  the  maker  a  new  security  for  the  debt,  and  gives  up 
the  note,  without  any  knowledge  of  the  usury,  the  security  which 
he  takes  in  lieu  of  it  is  not  usurious.    {Cuthbert  v.  Haley,  8  T.  R. 
390.)    It  is  true  the  defendant  could  not  have  recovered  against 
the  maker  of  the  note,  in  this  case,  upon  the  original  contract; 
which  was  void  even  in  the  hands  of  a  bona  fide  holder.     But 
he  had  a  perfect  right  to  »ecover  the  amount  of  the  note  agiinst 
Ells  or  the  other  .endorser.    And  it  was  entirely  immaterial 
whether  the  defendant  paid  the  money  to  the  bank,  himself,  and 
then  discharged  the  endorsers  by  giving  up  the  note  to  the 
complainant  upon  the  receipt  of  the  new  security,  or  lent  the 
money  to  the  complainant  to~  take  up  his  note,  at  the  bank,  as  is 
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Stated  in  the  answer  of  the  defendant.  For,  in  either  event,  the 
oiiginal  liabihty  of  the  endorsers  would  be  discharged,  and  the 
defendant  must  rely  upon  his  bond  and  mortgage  alone  for  the 
recovery  of  his  debt. 

The  bond  and  mortgage,  given  to  a  stranger  to  the  original 
contract,  not  being  subject  to  the  charge  of  usury  on  account  of 
the  extra  premium  which  was  inserted  in  the  note  given  to  Ells, 
and  all  the  other  charges  of  usury  stated  in  the  complainant's 
bill  being  fully  met  by  a  positive  denial  in  the  answer  of  the 
defendant,  the  motion  to  dissolve  the  injunction  must  be  granted. 
And  the  costs  of  this  application  are  to  abide  the  event  of 
the  suit. 


Coope  vs.  Lowerre. 

U.ndei  the  provisions  of  the  revised  statutes,  which  prescribe  the  order  iu  which  ad- 
ministration, in  cases  of  intestacy,  shall  be  granted  to  the  relatives  of  the  deceased, 
if  they,  or  any  of  them,  will  accept  the  same,  and  which  provide  that  letters  of  ad- 
ministration shall  not  be  granted  to  a  person  convicted  of  an  infamous  crime,  nor  to 
any  one  incapable  by  law  of  making  a  contract,  nor  to  a  non-resident  alien,  not 
to  a  minor,  nor  to  any  one  who  shall  be  adjudged  incompetent,  by  the  surrogate,  to 
execute  the  duties  of  such  trust  by  reason  of  drunkenness,  imprmidence,  or  want 
of  understanding,  nor  to  a  married  woman,  the  surrogate  has  no  discretion  to 
exclude  a  person,  declared  by  the  statute  to  be  entitled  to  a  preference,  except 
for  some  of  the  causes  specified  in  the  statute. 

No  degree  of  legal  or  moral  guilt  or  delinquency  is  sufficient  to  exclude  a  person 
from  the  administration,  as  the  next  of  kin,  in  the  cases  of  preference  given  by  the 
statute,  unless  such  person  has  been  actually  convicted  of  an  infamous  crime. 

The  conviction  intended  by  the  statute  is  upon  an  indictment  or  other  criminal 
proceeding;. 

The  improvidence  contemplated  by  the  statute,  as  a  ground  of  exclusion,  is  that 
want  of  care  or  foresight  in  the  management  of  property  which  would  be  likely 
to  render  the  estate  and  eifects  of  the  intestate  unsafe,  and  liable  to  be  lost  oi 
diminished  in  value,  ,by  improvidence,  in  case  administration  thereof  should  b« 
committed  to  the  improvident  person. 

WTiere  a  surrogate  has  a  discretion,  to  select  between  two  or  more  individuals  of  the 
same  class,  he  may  properly  take  into  consideration  moral  fitness  in  making  suclt 
■election, 
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This  was  an  appeal  from  a  decision  of  the  surrogate  of  tha 
city  and  county  of  New-York,  appointing  the  respondent  admin- 
istrator of  the  estate  of  his  deceased  father.  The  intestate  left 
three  children  surviving  him,  one  daughter,  the  wife  of  the 
appellant,  and  two  sons ;  the  respondent,  and  a  younger  son  who 
was  admitted  to  he  incompetent.  The  appellant,  applied. for 
letters  of  administration,  on  the  estate,  in  right  of  his  wife.  And 
upon  the  return  of  the  citation,  directed  to  the  two  sons,  the 
respondent  appeared  and  claimed  the  administration  for  himself 
as  being  entitled  to  a  preference  under  the  provisions  of  the 
revised  statutes.  The  appellant  resisted  his  claim,  on  tho 
ground  that  he  was  disqualified  on  account  of  his  vices  and  his 
improvidence.  Much  testimony  was  taken  for  the  purpose  of 
showing  that  the  respondent  had  been  guilty  of  various  offences, 
and  that  he  was  totally  unworthy  of  the  trust,  on  account  of  his 
imputed  vices.  But  the  principal  evidence  to  show  he  was 
improvident  arose  frorti  his  own  examination,  upon  an  applica- 
tion for  a  discharge  from  his  debts  under  the  insolvent  act. 
The  surrogate  decided  that  there  was  not  sufficient  evidence  to 
show  the  respondent  was  improvident ;  and  that  as  he  had  not 
been  convicted  of  an  infamous  crime,  he  was  entitled  to  admin- 
ister upon  the  estate  in  preference  to  the  husband  of  his  sister. 

Edward  Sandford,  for  the  appellant. 

Horace  F.  Clark,  for  the  respondent. 

The  Chancei^lor.  The  revised  statutes  provide  that 
administration,  in  case  of  intestacy,  shall  be  granted  to  the 
relatives  of  the  deceased  who  would  be  entitled  to  his  personal 
estate,  if  they  or  any  of  them  will  accept  the  same,  in  the  order 
specified  in  the  statute.  And  I  think  the  surrogate  has  no 
discretion  to  exclude  a  person,  declared  by  the  statute  to  be 
entitled  to  a  preference,  except  for  the  causes  specified  in  the 
thirty-second  section  of  the  title  of  the  revised  statutes  relative 
•-0  grantmg  letters  testamentary  and  of  administration.  (2  R.  S. 
75.)     That  section  provides  that  no  letters  of  administration 
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shall  be  granted  to  a  person  convicted  o{  an  infamous  ciime^ 
nor  to  any  one  incapable  by  law  of  making  a  contract,  nor  to  a 
person  who  is  not  a  citizen  of  the  United  States,  unless  ha 
resides  in  this  state,  nor  to  a  minor,  nor  to  any  one  who  shall 
be  adjudged  incompetent,  by  the  surrogate,  to  execute  the  duties 
of  such  trust  by  reason  of  drunkenness,  improvidence,  or  want 
of  understanding,  nor  to  a  married  woman.  But  where  a  mar- 
ried woman  is  entitled  to  administration  the  same  may  be 
granted  to  her  husband  in  her  right  and  behalf.  No  degree  of 
legal  or  moral  guilt  or  delinquency,  therefore,  is  sufficient  to 
exclude  a  person  from  the  administration,  as  the  next  of  kin,  in 
the  cases  of  preference  given  by  the  statute,  unless  such  person 
has  been  actually  convicted  of  an  infamous  crime.  And  the 
conviction  intended  by  the  statute  must  be  upon  an  indictment, 
or  other  criminal  proceeding.  Where  the  surrogate,  however, 
has  a  discretion  to  select  between  two  or  more  individuals  of  the 
same  class,  he  may  very  properly  take  into  consideration  moral 
fitness  in  making  such  selection.  Neither  the  recovery  upon 
the  note  alleged  to  have  been  taken  from  the  desk  of  the  re- 
spondent's father,  nor  thp  verdict  in  the  suit  for  the  seduction 
of  the  wife  of  his  neighbor,  nor  even  the  decision  of  the  jury 
upon  his  application  for  a  discharge  under  the  insolvent  act,  is 
sufficient  to  disqualify  him  to  receive  the  grant  of  administration 
upon  his  father's  estate.  Nor  is  the  verdict,  in  the  first  or  in 
the  last  of  those  cases,  any  evidence  whatever  of  that  kind  of  im- 
providence which  the  statute  has  declared  a  sufficient  cause  of 
exclusion  from  the  administration  of  an  estate.  The  improvi- 
dence which  the  framers  of  the  revised  statutes  had  in  contem- 
plation, as  a  ground  of  exclusion,  is  that  want  of  care  or  foresight, 
in  the  management  of  property,  which  would  be  likely  to 
render  the  estate  and  effects  of  the  intestate  unsafe,  and  liable  to 
be  lost  or  diminished  in  value  by  improvidence,  in  case  ad- 
ministration thereof  should  be  committed  to  such  improvident 
.person.  The  principle  of  exclusion,  in  this  part  of  the  statute, 
is  based  upon  the  well  known  fact  that  a  man  who  is  careless 
and  improvident,  or  who  is  wanting  in  ordinary  care  and  forecast 
in  the  acquisition  and  preservation  of  property  for  himself,  canno! 
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with  safety  be  entrusted  with  the  management  and  preservation 
of  the  property  of  others. 

The  fact  that  a  man  is  dishonest,  and  seeks  to  obtain  tlie 
possession  of  the  property  of  others  by  theft,  robbery,  or  fraud, 
is  not  evidence  either  of  his  providence  or  of  his  improvidence. 
For  the  dishonest  man,  who  preys  upon  the  rights  of  others  and 
deprives  them  of  their  property  by  unlawful  means,  may  be,  and 
frequently  is,  not  only  careless  but  perfectly  reckless  in  squan- 
dering the  property  which  he  has  thus  acquired.  Or  he  may, 
on  the  other  hand,  preserve  and  hoard  up  his  ill  gotten  gains 
with  all  a  miser's  care.  The  evidence  in  this  case  tending  to, 
show  the  respondent's  dishonesty,  and  that  he  had  been  guilty 
of  divers  offences  against  the  laws  of  society,  but  which  could 
not  throw  any  light  upon  the  question  of  his  providence  or 
improvidence,  should  therefore  have  been  excluded  by  the 
surrogate.  Upoa  the  same  principle,  the  record  of  the  large 
recovery  .igainst  him  in  the  crim.  con.  case,  was  improperly 
received  as  evidence  before  the  surrogate ;  as  it  did  not  throw 
any  light  upon  the  question  under  consideration  there.  For 
that  record  only  showed  that,  in  a  single  case,  the  respondent 
had  been  found  guilty  of  the  deep  moral  offence  of  gratifying 
his  criminal  passions  at  the  expense  of  a  very  heavy  draft  upon 
his  purse.  The  case  would  have  been  very  different  if  he  had 
b.'-en  guilty  of  frequent  offences  of  this  sort,  and  at  considerable 
expense  of  property,  from  time  to  time.  For  that  would  have 
been  evidence  of  great  improvidence,  as  well  as  of  deep  degra- 
dation and  guilt ;  and  might  have  furnished  reasonable  grounds 
for  believing  that  he  was  an  unsafe  and  improper  person  to  be 
entrusted  with  the  administration  of  his  father's  estate. 

The  only  real  and  legitimate  evidence  of  the  respondent's 
improvidence,  in  the  acquisition  and  preservation  of  property,  is 
that  derived  from  his  own  examination  when  he  was  applying 
for  the  benefit  of  the  insolvent  act.  And  in  reference  to  what  he 
then  said,  it  does  not  lie  in  his  mouth,  or  that  of  his  counsel,  to 
say  that  the  story  he  then  told,  in  relation  to  the  loss  of  his  prop- 
erty, or  as  to  the  contracting  of  the  debts  which  were  signed  off 
b"  his  sunposed  creditors,  was  a  mere  fiction.    For  it  must  be 
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recollected  he  was  examined  upon  oath,  and  that  a  deviation 
from  the  truth,  upon  that  examination,  involved  the  legal  as  well 
as  the  moral  guilt  of  perjury.  Taking  what  the  respondent 
there  stated  to  be  true,  he  certainly  was  grossly  negligent  in 
the  management  of  his  property  and  affairs,  and  in  the  contract- 
ing of  debts,  by  endorsing  for  strangers,  or  for  men  without  visi- 
ble means  of  payment.  But  after  all,  I  cannot  bring  my  mind  to 
the  conclusion  that  he  is  improvident  to  such  a  degree  as  to  ren- 
der him  incompetent  to  discharge  the  duty  of  an  administratoi. 
The  decision  of  the  surrogate  must  therefore  be  affinneC. 
But  this  being  a  new  question,  under  the  provisions  of  the  re- 
vised statutes,  and  the  examination  of  the  respondent  before  the 
recorder  furnishing  very  considerable  evidence  of  improvidence, 
I  do  not  think  it  is  a  proper  case  to  charge  the  appellant  with 
costs  upon  this  appeal. 


Outtrin  vs.  Graves,  committee,  &c. 

Where  a  bill  was  filed  against  the  committee  of  a  lunatic,  to  correct  an  alleged  error 
in  the  amount  of  a  mortgage,  taken  by  the  committee  upon  the  sale  of  the  lunatic's 
estate  under  an  ofder  of  a  vice  chancellor,  and  such  bill  was  dismissed  upon  the 
merits,  and  where  the  mortgagor  had  appealed  from  the  decision,  which  appeal  was 
still  pending,  the  chancellor  refused  to  grant  an  injunction  to  restrain  the  committee 
from  proceeding  to  foreclose  the  mortgage  under  the  statute. 

It  is  not  necessary  for  a  purchaser  from  a  committee,  under  an  order  of  the  court  of 
chancery,  to  file  a  bill  to  obtain  an  equitable  deduction  fi:om  a  security  taken  upon 
the  sale ;  but  the  court  may  give  relief  upon  a  summary  application. 

But  a  committee  who  has  consented  to  have  the  rights  of  the  parties  litigated  upon 
a  bill  filed,  cannot  afterwards  object  that  he  had  been  proceeded  against,  in  that 
manner,  without  leave  of  the  court  by  which  he  was  appointed. 

Where  the  committee  of  a  lunatic  is  sued  by  bill,  when  the  right  of  the  adverse 
party  inight  have  been  settled  upon  a  su.-nmary  application  to  the  court,  it  may  be 
a  good  reason  for  refusing  costs  to  the  complainant,  although  he  succeeds  in  the 
suit. 

This  was  an  application,  on  the  part  of  the  complainant,  foi 
an  injunction  or  order  restraining  the  defendant  from  proceeding 
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at  law  to  foreclose  £t  mortgage,  according  to  the  statute,  under tho 
following  circumstances.  In  1839,  R.  H.  Nichoias  was  tho 
committee  of  the  estate  of  K.  Nicholas,  his  father,  who  had  beeii 
found  an  habitual  drunkard;  upon  a  commission  granted  by  the 
vice  chancellor  of  the  fifth  circuit.  In  the  latter  part  of  Novem- 
ber, of  that  year,  the  committee  obtained  an  order  authorizing 
the  sale  of  the  real  estate  of  his  father,  consisting  partly  of  free- 
hold and  partly  of  leasehold  lands ;  but  requiring  the  committee 
to  report  the  particulars  of  the  sale  to  the  vice  chancellor,  foi 
his  confirmation,  before  the  conveyance  was  executed.  The  free 
hold  land  was  described  in  the  deed  thereof  to  R.  Nicholis,  tht 
drunkard,  as  15.5  acres  ;  out  of  which,  forty  acres  had  be&i  sub- 
sequently sold  to  his  son.  And  in  the  negotiation  with  the 
complainant,  for  the  sale  to  him,  the  committee  stated  the  free, 
hold  land  to  contain  115  acres.  The  complainant  offered  to 
give,  for  the  whole  premises,  at  the  rate  of  §24  an  acre  for  the 
freehold  lands  only;  and  the  leasehold  were  to  be  thrown  in  with- 
out any  additional  compensation.  This  offer  was  accepted,  and 
a  written  contract  was  entered  into  and'  signed,  by  the  com- 
plainant and  the  committee,  for  a  sale  of  the  leasehold  and  free- 
hold lands  together,  at  the  price  of  $2760.  Of  this  sum  $1;40C 
was  to  be  paid  upon  the  execution  of  the  conveyance,  and  th 
residue  was  to  be  secured  by  bond  and  mortgage.  The  agree- 
ment was  reported  to  the  vice  chancellor,  and  confirmed;  and  a 
deed  was  executed  accordingly.  The  complainant  paid  the 
$1400,  and  gave  his  bond  and  mortgage  for  the  payment  of 
$1360,  with  annual  interest;  the  principal  to  be  paid  in  four 
yearly  payments,  commencing  on  the  first  of  January,  1842. 
The  complainant  alleged  that  it  was  a  part  of  the  agreement 
that  he  was  only  to  pay  for  the  number  of  acres  of  freehold 
lands  actually  contained  in  the  farm,  at  the  rate  of  $24  per 
acre;  and  that  upon  an  actual  survey  thereof,  in  1842,  it  ap- 
peared there  were  but  104  acres  and  a  half  The  defendant  in 
the  present  suit,  a  substituted  committee,  having  filed  a  bill 
before  the  vice  chancellor  to  foreclose  the  mortgage,  for  the 
non-paymetit  of  the  instalments  which  had  then  become  due, 
the  bill  in  this  cause  was  filed  against  him  and  the  former  com- 
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mil  ie ;  charginaf  1 1 1 '  'ntter  with  fraud,  in  procuring  (he  contract, 
by  f;.lsely  representii^g  the  lot  to  contain  115  acres,  when  he 
knew  it  contained  less,  and  praying  to  have  the  bond  and  mort- 
gage '".ancelled  upon  payment  of  what  would  be  due  after  de- 
ductiri  ^  therefrom  the  amount  included  therein  for  the  ten  acres 
and  a  half  which  the  lot  fell  short  of  115  acres.  Astipulation 
was  sulsequently  entered  into,  between  the  complainant  in  this 
suit  and  the  committee,  by  which  it  was  agreed  that  the  former 
should  pay  the  costs  of  the  foreclosure  suit,  and  so  much  of  the 
instalment  which  had  become  payable  as  was  admitted  by  the 
complainant  to  be  then  equitably  due  upon  the  bond  and  mort- 
gage, and  that  the  foreclosure  suit  should  be  discontinued ;  it 
being  declared  in  such  stipulation  to  be  the  intention  of  the 
parties  to  have  all  their  rights  settled  in  this  cross  suit.  That 
arrangement  was  carried  into  effect,  and  the  foreclosure  suit  was 
discontinued. 

This  suit  was  subsequently  proceeded  in,  and  the  bill  was  dis- 
missed by  the  vice  chancellor,  as  to  the  former  committee.  The 
substituted  committee  put  in  an  answer,  and  the  cause  was  heard 
upon  pleadings  and  proofs,  as  to  him.  And  the  vice  chancellor 
Biibseqnently  made  a  decree  dismissing  the  complainant's  bill  as 
to  the  substituted  committee  also,  but  without  costs.  From  that 
decree  the  complainant  appealed  to  the  chancellor;  which  ap- 
peal was  still  pending  when  this  application  was  made. 

O.  L.  Barbour,  for  the  complainant. 

N.  F.  Graves,  for  the  defendant. 

The  Chancellor.  The  application  for  an  injunction  to 
stay  the  sale  of  the  mortgaged  premises,  under  the  statute  fore- 
closure,  must  be  denied.  Without  going  into  the  merits  of  the 
case  upon  the  appeal,  the  presumption  is  that  the  decision  of  the 
vice  chancellor  was  correct,  and  that  the  complainant  had  no 
legal  or  equitable-  claim  to  a  decree  in  his  favor,  in  this  suit. 
This  court  therefore  cannot,  in  this  summary  way,  review  the 
decision  of  the  vice  chancellor,  and  grant  an  injunction  to  sta;v 
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the  defendant's  proceedings  upon  the  statute  foreclosure.  The 
only  course  for  the  complainant  is  to  pay  the  balance  which  is 
due  upon  the  bond  and  mortgage,  and  the  costs  of  foreclosure: 
and  run  the  risk  of  recovering  it  back  from  the  committee, 
in  case  he  succeeds  upon  the  appeal.  And  if  he  has  any 
valid  claim  to  stay  the  committee  from  parting  with  the  pro- 
ceeds of  the  bond  and  mortgage,  or  so  much  thereof  as  may  he 
necessary  to  meet  the  anticipated  decree  in  his  favor  upon  the 
appeal,  his  remedy  must  be  by  a  summary  application  to  tho 
vice  chancellor,  by  whom  the  committee  was  appointed,  for  an 
order  to  stay,  in  the  hands  of  such  committee,  so  much  of  the 
fund  as  may  be  necessary  to  meet  the  anticipated  deduction,  in 
case  the  complainant  succeeds  upon  his  appeal. 

Indeed  it  was  not  necessary  to  file  a  Tsill,  for  the  purpose  of 
obtaining  an  equitable  deduction  from  the  amount  apparently  duo 
upon  the  bond  and  mortgage,  if  any  ertor  had  occurred  therein, 
either  by  the  fraud  of  the  former  committee,  or  otherwise.  For 
as  the  committee  was  the  mere  ofEcer  or  agent  of  the  court  in 
making  the  sale  of  the  estate  of  the  drunkard,  the  vice  chancel- 
lor by  whom  the  committee  was  appointed,  was  authorized,  • 
upon  a  mere  petition  of  the  purchaser,  to  ascertain  and  decide 
the  question  as  to  the  validity  of  his  claim  to  relief.  And  tho 
facts  of  the  case,  if  disputed,  could  have  been  ascertained  by  a 
reference  to  a  master.  The  committee,  however,  after  consent- 
ing to  have  the  rights  of  the  parties  litigated  in  this  suit,  could 
not,  at  the  hearing,  object  that  the  complainant  had  proceeded 
against  him  by  bill,  without  the  previous  leave  of  the  court,  in- 
stead of  applying  to  the  vice  chancellor,  by  petition,  to  direct  the 
committee  to  make  sucli  deduction  from  the  bond  and  mortgage 
as  might  be  just  and  equitable,  under  the  circumstances  of  the 
case.  But  the  objection  that  the  complainant  had  adopted  the 
more  expensive  course  of  a  proceeding  by  bill,  instead  of  making 
a  summary  application  to  the  vice  chancellor,  by  petition,  might 
have  been  a  good  ground  for  refusing  him  his  costs  in  the  suit; 
if  he  had  succeeded  in  obtaining  a  deduction  from  the  amount 
claimed  to  be  due  upon  the  bond  and  mortgage. 

The  application  for  the  injunction  must  be  denied  with  $^2 
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costs.  But  it  must  be  without  prejudice  to  the  right  of  the  peti- 
tioner to  make  such  an  appl  ication  to  the  vice  chancellor  as  ha 
may  be  advised  is  proper,  to  stay  the  committee  from  paying 
away  the  moneys,  which  may  be  received  by  him  upon  the  bond 
and  mortgage,  until  after  the  decision  of  the  chancellor  upon 
the  appeal  from  the  decree. 


Hall  vs.  Fisher  &  Fisher. 

[a.  0.  3  Barb.  Oh.  637. 

An  injunction  will  not  be  granted,  to  restrain  a  party  from  instituting  proceedmga 
in  equity  for  an  account,  &c.  where  the  complainant  has  an  equitable  defence  to 
such  proceedings,  which  he  can  set  up  in  his  answer. 

A  deputy  sheriff,  who  sells  real  estate  upon  an  execution,  has  the  right  to  authorize 
a  deposit  of  the  redemption  money  with  another  person,  as  his  agent  for  that  pur- 
pose. And  a  deposit  of  the  money  with  such  agent,  within  the  time  allowed  by 
law  for  redeeming,  will  be  a  valid  payment  to  the  deputy,  and  will  constitute  a, 
good  redemption  of  the  premises  from. the  sale. 

Where  the  sheriff  makes  a  miscalculation  of  the  interest,  upon  the  sum  bid  by  a 
purchaser,  and  "thereby  misleads  a  party  coming  to  redeem,  who  in  consequence 
thereof  makes  a  short  payment,  it  seems  the  redemption  will,  notwithstanding,  be 
held  valid  and  effectual,  even  at  law. 

But  where  the  redeeming  party  makes  the  calculation  for  himself,  or  by  an  agent 
employed  by  him  for  that  purpose,  and  a  mistake  occurs,  in  consequence  of 
which  a  sum  less  than  the  amount  due  is  paid,  the  redemption  will  be  invalid.  ■ 

Whether  the  court  out  of  which  the  execution  issued,  could  upon  an  application 
made,  previous  to  the  execution  of  the  sheriff's  deed,  relieve  the  redeeming  party 
against  the  consequences  of  such  a  mistake'?     Qucere. 

Whether  a  court  of  equity  has  power  to  grant  such  relief,  after  the  execution  of  the 
sheriff's  deed  to  the  purchaser  1     Qucsre. 

No  injunction  should  be  granted,  in  such  a  case,  to  restrain  a  suit  at  law  to  compel 
the  redeeming  party  to  account  for  and  pay  over  to  the  purchaser  the  rents  and 
profits  of  the  premises  sold,  without  an  allegation  in  the  bill  showing  that  the 
defence  of  the  complainant  at  law  is  imperfect,  or  doubtful. 

This  was  an  application  to  dissolve  an  injunction  upon  bill 
and  answer.  The  object  of  the  bill  was  to  compel  the  defen- 
dant H.  Fisher  to  release  to  the  complainant  the  equal  and  un- 
divided fourth   of  certain  ore  beds  in  Essex  county.     The  lot 
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upon  which  the  ore  beds  were  situated  originally  belonged  to 
H.  Fisher ;  who,  in  October,  1837,  conveyed  to  Juseph  Hall  and 
Ephraim  Hall  the  undivided  one  fourth  of  the  ore  beds  upon 
the  lot,  together  with  the  privilege  of  necessary  roads,  to  and 
from  the  ore  beds,  and  such  timber,  &c.  as  might  be  necessary 
in  digging  and  conveying  away  the  ore ;  witli  the  privileges  and 
appurtenances.  A  judgment  was  subsequently  recovered  in  the 
supreme  i court,  by  J.  Brown,  against  the  grantees  in  that  con- 
veyance, and  it  became  a  lien  upon  their  interest  in  the  preni- 
ses,  in  February,  1838.  Under  this  judgment  that  interest  was 
sold  by  the  sheriff,  on  the  first  of  September  in  the  same  year, 
and  was  bid  in  for  the  sum  of  $39  by  the  defendant  C.  Fisher  ; 
who  purchased  in  his  own  name,  but  in  fact  for  the  benefit  of 
H.  Fisher  his  father,  by  whom  he  was  sent  to  bid  in  the  prop- 
erty for  him.  Previous  to  this  sale,  but  subsequent  to  the  dock- 
eting of  the  judgment,  Ephraim  Hall  had  conveyed  to  the  com- 
plainant all  his  interest  in  the  premises.  On  the  10th  of  Au- 
gust, 1839,  the  complainant,  for  himself  and  as  the  agent  of  his 
father  Joseph  Hall,  applied  to  the  deputy  sheriff  who  sold  the 
premises  upon  the  execution  on  the  judgment,  and  offered  to  pay 
him  the  requisite  amount  to  redeem  the  premises  from  such  sale. 
But  as  the  deputy  had  not  the  certificate,  and  did  not  know  tho 
amount  to  be  paid,  he  told  the  complainant  to  call  at  the  county 
clerk's  ofBce,  where  the  certificate  was  filed,  and  deposit  the 
amount  with  such  clerk ;  for  him,  the  deputy  sheriff.  And,  as 
the  bill  alleged,  the  complainant  called  at  the  clerk's  office  the 
same  day,  and  informed  the  clerk  of  the  directions  he  had  re- 
ceived from  the  deputy  sheriff,  and  offered  to  deposit  with  hira 
the  amount  of  money  necessary  to  redeem  the  premises ;  the 
clerk  examined  the  certificate  and  comptited  the  amount,  which 
the  complainant  deposited  with  him  to  redeem  the  premises  for 
himself  and  for  the  owner  cf'  the  other  eighth  part  thereof,  the 
complainant  believing  the  amount  thus  computed  to  be  the  tiue 
Bum  necessary  to  redeem  the  premises.  He  also  took  the  clerk's 
receipt  for  the  amount  so  paid ;  which  receipt  he  delivered 
lo  the  deputy  sheriff  on  the  17th  of  the  same  month,  and  took 
his  receipt  therefor;  specifying  that  it  was  f6r  the  purchase 
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money  mentioned  in  the  sheriff's  certificate  of  sale,  and  the  interest 
thereon  at  the  rate  of  te.i  per  cent.  The  complainant  also  alleged, 
in  his  hi].,  that  if  the  si  m  paid  by  him  for  the  redemption  of  the 
premises  from  the  sale  fell  short  of  the  amount  of  principal  and 
interest  due  and  intended  to  be  paid,  the  deficiency  was  not 
more  than  thirty  cents,  jind  was  an  accidental  error  or  omission, 
imlmown  to  him  until  after  the  time  of  redemption  had  expired  ; 
and  that  such  error  was  occasioned  purely  by  the  mistake  of  the 
county  clerk  in  computing  the  amount  of  interest.  He  also 
alleged  that  in  June,  1841,  believing  that  the  redemption  which 
had  been  made  was  valid,  he  purchased  and  took  a  conveyance 
from  his  father  Joseph  Hal]  of  his  one  eighth  of  the  ore  beds, 
with  their  appurtenances. 

At  the  time  of  the  alleged  redemption,  the  complainant  was 
in  possession  of  the  whole  of  the  lot  upon  which  the  ore  beds 
■were  situated,  and  of  three  fourths  of  the  ore  beds,  under  a  lease 
of  the  same  from  the  defendant  H.  Fisher ;  and  of  the  other  one 
fourth  of  the  ore  beds  under  his  father,  and  in  his  own  right. 
And  after  the  expiration  of  the  lease  of  the  other  three  fourths, 
lie  continued  in  possession  of  that  fourth  of  the  ore  beds,  claiming 
to  be  the  owner  thereof  as  a  tenant  in  common  with  H.  Fisher, 
whom  he  admitted  to  be  the  owner  of  the  other  three  fourths, 
and  of  the  lot  upon  which  they  were  situated.  In  January, 
1843,  the  sheriff,  who  denied  the  validity  of  the  alleged  re- 
demption by  the  complainant,  conveyed  the  one  fourth  of  the 
ore  beds,  with  their  appurtenances,  to  C.  Fisher,  pursuant  to  the 
sale  made  in  September,  1838 ;  who  shortly  thereafter  con- 
veyed the  same  to  his  father,  for  whom  he  purchased  at  the 
sheriff's  sale.  The  complainant,  subsequently,  upon  being  in- 
formed that  the  validity  of  tlie  redemption  was  disputed,  ten- 
dered to  H.  Fisher  a  sum  sufficient  to  pay  the  w?iole  redemp- 
tion money  due  on  the  10th  of  August,  1839,  and  the  legal 
interest  thereon  subsequent  to  that  time,  and  demanded  a  re- 
lease of  the  premises  embraced  in  the  sheriff 's  deed.  H.  Fisher 
refused  to  accept  the  money,  and  insisted  upon  his  right  to  the 
possession  of  the  whole  of  the  ore  beds ;  and  to  an  account  and 
payment  of  the  profits  arising  from  the  use  of  the  three  fourths 
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thereof  subsequent  to  the  conveyance  to  him  fronri  his  sen.  The 
complainant  thereupon  filed  his  bill,  in  this  cause,  and  obtained 
an  injunction  restraining  H.  Fisher  from  prosecuting  any  action 
or  proceeding,  either  at  law  or  in  equity,  to  compel  the  complain- 
ant to  account  for  and  pay  the  profits  of  this  portion  of  tho' 
premises. 

G.  A.  Simmons,  for  the  complainant. 

'    A.  C.  Hand,  for  the  defendants. 

The  Chancellor.  The  injunction  was  clearly  wrong,  so 
far  as  it  restrained  the  defendant  H.  Fisher  from  instituting  any 
proceeding  in  equity  to  compel  an  account  and  payment  of  the 
profits  of  the  one  fourth  of  the  ore  beds  which  are  in  contro- 
versy. For  if  the  complainant  had  an  equitable  defence  to 
such  a  suit,  it  was  perfectly  competent  for  him  to  set  it  up  in 
answer  to  a  bill  filed  by  the  adverse  party  for  such  an  account. 
And  even  if  it  was  necessary  to  set  aside  the  sheriff's  deed,  as 
improperly  executed  after  a  valid  and  effectual  redemption  of 
the  premises,  that  object  could  have  been  effected  by  filing  a 
cross-bill. 

So  far  as  relates  to  the  right  of  the  deputy  sheriff,  who  sold 
the  premises,  to  authorize  the  deposit  of  the  redemption  money 
with  the  county  clerk,  as  his  agent,  I  should  have  very  little 
difficulty  in  coming  to  the  conclusion  that  such  a  deposit  must 
be  considered  as  a  valid  payment  to  the  deputy.  The  money, 
between  the  time  of  redemption  and  of  the  payment  thereof  to 
the  purchaser  at  the  sheriff's  sale,  in  satisfaction  of  his  bid,  must 
remain  somewhere  for  safe  keeping.  And  if  the  sheriff  had 
directed  the  redeeming  creditor  to  deposit  the  money  in  a  bank, 
for  the  sheriff,  and  to  obtain  a  certificate  of  such  deposit, 
I  think  if  the  redemption  money  had  been  so  deposited,  and 
the  receipt  of  the  proper  officer  of  the  bank  furnished  to  the 
sheriff,  within  the  time  allowed  by  law  for  redeeming,  it  sliould 
be,  at  law  as  well  as  in  equitjr,  construed  as  a  valid  paymeni 
to  the  sheriff;  so  as  to  render  the  redemption  effectual.     A  gen 
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eral  deputy  of  tlie  sheriff  may  constitute  anotlier  person  his 
special  agent  to  hold  money  for  him  as  a  mere  depositary.  And 
She  fact  tliat  snch  agent  is  not  a  man  of  pecuniary  responsibility, 
does  not  constitute  a  legal,  objection  to  him,  where  theie  is  no 
reason  to  suppose  he  will  use  or  misapply  the  money  before  it 
is  wanted  by  the  sheriff  to  pay  over  to  the  person  entitled  to  the 
same.  If  there  was,  therefore,  a  distinct  and  positive  allegation 
i.i  this  bill  that  the  complainant  actually  paid  over  to  the  county 
clerk  the  whole  amount  of  the  bid,  with  interest  thereon  at  the 
rfito  of  ten  per  cent  per  annum  from  the  day  of  the  sale,  I  should 
not  hesitate  to  declare  that  the  premises  were  regularly  and 
legally  redeemed  from  the  sale.  That  point,  however,  is  left 
doubtful  in  the  bill ;  and  I  find  nothing  in  the  bill  to  show  that 
the  deputy  sheriff  either  constituted  or  intended  to  constitute 
the  county  clerk  his  agent,  to  compute  and  ascertain  the  amount 
which  was  necessary  to  be  paid  to  redeem  the  property.  The 
charge  in  the  bill  is  that  the  deputy  sheriff  directed  the  com- 
plainant to  go  to  the  clerk's  office,  where  the  certificate  was  on 
file,  and  deposit  the  amount  of  the  redemption  money  with  the 
county  clerk.  The  clerk,  therefore,  being  the  mere  agent  of 
the  deputy  sheriff  to  receive  the  redemption  money,  after  the 
complainant  should  have  ascertained  the  amount  thereof  by  an 
examination  of  the  certificate  on  file,  if  the  complainant  em- 
ployed such  clerk  to  compute  the  interest,  instead  of  computing 
it  himself,  he  is  in  no  better  situation  than  if  he  had  relied  upon 
his  own  computation  ;  and  had  made  a  short  payment  in  conse- 
quence of  a  similar  error  in  the  computation. 

Where  the  sheriff  himself  makes  a  miscalculation  of  the  in- 
terest, and  thereby  misleads  the  party  coming  to  redeem,  there 
may  be  good  reason  for  holding  the  redemption  valid  and  effect- 
ual, even  at  law ;  and  for  charging  the  sheriff  with  the  deficien- 
cy, arising  from  a  short  payment  through  his  miscalculation,  ex- 
clusively. But  where,  as  in  this  case,  the  redeeming  party  is 
left  to  make  the  calculation  for  himself,  or  by  an  ager^t  employv^u 
by  him  for  that  purpose,  I  think  the  redemption  is  invalid 
at  law ;  and  that  the  purchaser,  who  obtains  the  sheriff's  deed 
of  the  premises,  is  entitled  to  the  legal  estate.     Whether  the 
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court  out  of  which  the  execution  issued,  upon  an  application 
to  its  equitable  powers  previous  to  the  execution  of  the  sheriff's 
deed,  can  relieve  the  person  entitled  to  redeem,  against  the  con- 
sequences of  such  a  mistake,  or  whether  this  court  has  any 
power  to  grant  such  relief,  after  the  execution  of  a  sheriff's 
deed  passing  the  legal  title  of  the  premises  to  the  purchaser,  are 
questions  which  do  not  properly  arise  upon  this  application. 
For,  it  does  not  distinctly  appear  from  the  complainant's  bill 
whether  any  such  mistake  has  in  fact  occurred  in  this  case 
To  raise  that  question,  and  to  show  that  the  corhplainant  had  nol 
a  perfect  defence  at  law,  he  should  have  stated  in  his  bill  that, 
by  a  mere  mistake  in  computing  the  interest,  the  amount  of  the 
redemption  money  was  short  of  the  sum  required  to  make  up  the 
full  sum  mentioned  in  the  sheriff's  certificate  with  interesi 
thereon  at  the  rate  often  percent  per  ajinum;  or  the  complain- 
ant should  at  least  have  stated  that  it  was  doubtful  whether  the 
amount  paid  by  him  was  not  too  small,  owing  to  an  error  of 
the  county  clerk  in  computing  the  interest. 

In  the  absence  of  such  an  allegation,  showing  that  the  defence 
of  the  complainant  at  law  was  imperfect,  or  at  least  doubtful 
the  injunction  should  be  dissolved,  so  as  to  enable  the  parties  to 
settle  their  legal  rights  in  a  court  of  law.  The  motion  to  dis- 
solve the  injunction  must  therefore  be  granted  ;  but  without 
prejudice  to  the  right  of  the  complainant  to  apply  to  renew  it, 
upon  an  amended  bill  ;ontaining  the  proper  allegations  in  this 
respect. 
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An  order  to  product  witnesses  may  be  either  in  the  form  originally  used,  requiring 
the  adverse  party  to  produce  witnesses  within  forty  days,  or  in  the  more  modem 
form  requiring  the  parties  to  do  so. 

Tliere  is  no  inflexible  rule  as  to  joinder  of  parties  in  the  court  of  chancery.  Yet,  as 
a  general  principle,  several  complainants,  having  distinct  and  independent  claims 
to  relief  against  a  defendant,  cannot  join  in  a  suit  for  the  separate  relief  of  each. 

Nor  can  a  single  complainant,  having  distinct  and  independent  claims  to  relief 
against  two  or  more  defendants  severally,  join  them  in  the  same  bill. 

But  there  are  many  exceptions  to  this  rule  ;  and  the  court  exercises  a  sound  discre- 
tion, in  determining  whether  there  is  a  misjoinder  of  parties,  under  the  particular 
circumstances  of  each  case. 

Two  or  more  judgment  creditors,  having  separate  judgments,  may  join  in  a  bill  to 
reach  the  equitable  interests  and  choses  in  action  of  their  common  debtor,  after 
they  have  exhausted  their  remedies  at  law,  by  execution,  upon  their  respective 
judgments. 

Two  or  more  persons  having  separate  and  distinct  tenements,  which  are  injured,  or 
rendered  uninhabitable,  by  a  common  nuisance,  or  which  are  rendered  less  valuable 
by  a  private  nuisance  which  is  a  common  injury  to  the  tenements  of  both,  may 
join  in  a  suit  to  restrain  such  nuisance. 

The  insertion  of  a  prayer  for  multifarious  relief,  it  seems,  will  render  a  bill  multifari- 
ous, if  the  court,  at  the  hearing,  would,  upon  the  case  made  by  the  bill,  be  requirec 
to  grant  such  relief,  in  addition  to  granting  the  relief  which  is  not  multifarious. 

But  where  multifarious  relief  is  not  prayed  for  in  the  bill,  it  is  not  a  matter  of  course 
to  give  it,  at  the  hearing,  under  the  general  prayer ;  in  addition  to  the  relief  in 
which  the  complainants  have  a  common  interest. 

This  was  an  application,  on  the  part  of  the  complainants,  to 
open  an  order  entered  by  the  defendant  to  close  the  proofs,  and 
to  allow  farther  time  for  the  complainants  to  take  testimony  in 
this  canse.  And  a  second  application  was  made,  for  leave  to 
amend  the  complainants'  bill,  by  striking  out  the  name  of  Mur- 
ray as  one  of  the  complainants  therein. 

The  defendant's  solicitor,  on  the  10th  of  June,  1835,  entered 
an  order  that  the  complainants  produce  witnesses  in  this  cause 
within  forty  days  after  notice  of  the  order,  and  served  a  notico 
of  such  order  upon  the  solicitor  for  the  complainants  the  same 
day.  On  the  18th  of  July,  the  solicitor  for  the  complainants 
mailed  an  affidavit,  directed  to  the  chancellor,  and  obtained  his 
fiat  for  an  order,  founded,  thereon,  extending  the  time  to  produce 
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proofs  until  the  1st  of  October.  The  fiat  was  received  on  Mon- 
day the  21st  of  July,  the  second  day  after  the  great  fire  in  New- 
York  ;  and  the  order  was  entered  the  same  day,  but  was  not 
served  until  the  afternoon  of  the  22d,  owing  to  the  derangement 
of  business  produced  by  the  fire.  Preyious  to  the  receipt  of  no- 
tice of  the  order,  the  defendant's  solicitor  had  entered  an  order 
to  close  the  proofs;  which,  under  the  instructions  of  his  client, 
he  refused  to  open.  The  application  for  leave  to  amend  was 
made  upon  the  supposition  that  an  objection  for  a  misjoinder  of 
complainants  could  be  sustained;  the  bill  having  been  filed  by 
two  persons,  who  were  owners  of  different  dwelling  houses  in 
severalty,  having  no  joint  interest  in  either  of  them,  to  re- 
strain an  alleged  nuisance  which  was  a  common  but  not  a  joint 
injury  to  both  of  the  complainants. 

E.  Sandford,  for  the  complainants. 

A.  Williams,  for  the  defendant. 

The  Chancellor.  The  objection  that  the  order  to  produce 
witnesses  was  not  entered  in  the  proper  form  is  not  well  taken. 
By  the  practice  of  the  English  court  of  chancery,  and  as  it  for- 
merly existed  here,  either  party  who  wished  to  close  the  proofs 
was  obliged  to  enter  a  rule  that  the  adverse  party  produce  his 
witnesses;  and  at  the  expiration  of  the  time  allowed  by  that 
order,  he  entered  the  order  nisi  to  pass  publication.  By  this  last 
order  both  parties  were  precluded  from  examining  farther  wit- 
nesses, after  the  expiration  of  the  eight  days,  unless  an  order  to 
enlarge  publication  had  been  obtained  in  the  meantime.  (2  Dan. 
Ch.  Pr.  562.  1  Smith's  Ch.  Pr.  252.)  The  rules  of  this  court, 
however,  have  altered  the  practice  so  far  as  to  allow  either  party 
to  enter  a  forty  day  order  to  produce  witnesses,  upon  which  the 
party  entering  such  order,  or  the  adverse  party,  may  proceed  and 
obtain  an  absolute  order  to  close  the  proofs  after  the  expiration 
of  the  time  allowed  by  the  first  order,  unless  the  time  shall  be 
enlarged  by  a  special  order  of  the  court.  {Rule  68.)  But  the 
mere  authority  to  one  party  to  enter  an  order  to  close  the  proofs, 
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upon  an  affidavit  of  the  receipt  of  a  notice  from  the  adverse  party  of 
an  order  to  produce  witnesses,  did  not  necessarily  require  a  vari- 
ance in  the  form  of  the  first  order.  The  order  to  produce  witnesses 
may  therefore  be  in  the  form  originally  used,  requiring  the  ad 
verse  party  to  produce  witnesses  within  forty  days.  Or  it  maybe  in 
the  form  contained  in  the  precedents  of  Barbour  and  of  HoflTman, 
requiring  the  parties  to  produce  witnesses,  &c. ;  which  is  ac- 
cording to  its  legal  effect,  under  the  new  rule  of  this  court  upon 
the  subject.  The  order  to  close  the  proofs  was  therefore  strictly 
regular;  although  the  form  of  the  preliminary  order  entered 
by  the  defendant  did  not  in  terms  require  the  defendant  himself^ 
as  well  as  the  complainant,  to  produce  witnesses  within  forty 
days.  For,  upon  filing  an  affidavit  of  the  receipt  of  notice  of 
such  an  order  as  was  entered  in  this  case,  the  complainant  con]d 
himself  have  entered  an  order  to  close  the  proofs,  at  the  expira- 
tion of  the  specified  time. 

But  as  the  complainants  had  actually  obtained  the  fiat  of  the 
court,  and  had  entered  an  order  thereon,  enlarging  the  time  to  pro- 
duce witnesses,  within  the  time  allowed  for  that  purpose  by  the 
practice  of  the  court,  the  service  of  which  order  was  delayed  by 
mere  accident,  the  order  to  close  the  proofs  should  be  opened 
upon  payment  of  costs.  The  excitement  and  confusion  neces- 
sarily produced  among  business  men  in  New- York  by  the  great 
fire  on  the  previous  Saturday,  is  sufficient  of  itself  to  excuse,  or 
account  for,  the  delay  in  serving  the  order  immediately  after  it 
was  entered.  The  order  to  close  the  proofs  must  therefore  be 
vacated,  and  the  time  to  produce  witnesses  is  extended  to  the 
first  of  November  next,  inclusive.  And  the  complainants  are  to 
pay  to  the  defendant's  solicitor  ^15  for  his  costs  of  entering  the 
order  to  close  the  proofs,  and  noticing  the  cause  for  hearing,  and 
opposing  this  application  to  open  such  order. 

The  application  to  amend,  by  leaving  out  the  name  of  one  of 
the  complainants,  should  also  be  granted,  upon  such  terms  as 
will  efiectually  protect  the  defendant  as  to  costs,  &c. ;  if  there 
is  in  fact  a  misjoinder  of  the  complainants,  which  may  be  fatal 
to  their  suit  at  the  hearing.  Upon  an  examination  of  the  ques- 
tion, however,  I  am  satisfied  there  is  no  misjoinder  of  complain 
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ants,  SO  far  as  the  bill  seeks  to  restrain  the  continuance  of  a  nui- 
sance which  was  a  common  though  not  a  joint  injury  to  both 
of  the  parties  who  have  filed  this  bill.  There  is  no  inflexible 
rule  on  the  subject  of  joinder  of  parties  in  this  court.  But,  as  a 
general  principle,  several  complainants,  having  distinct  and  inde- 
pendent claims  to  relief  against  a  defendant,  cannot  join  in  a  suit 
for  the  separate  relief  of  eacii ;  nor  can  a  single  complainant, 
having  distinct  and  independent  claims  to  relief  against  two  or 
more  defendants  severally,  join  both  or  all  of  them  in  the  same 
bill.  There  are,  however,  many  exceptions  to  this  general 
principle ;  and  the  court  exercises  a  sound  discretion  in  deter- 
mining whether  there  is  a  misjoinder  of  parties,  under  the  par- 
ticular circumstances  of  the  case.  Thus  in  the  case  of  Ken- 
sington V.  White,  (3  Price's  Rep.  164,)  the  court  of  exchequer 
in  England  overruled  a  demurrer  for  multifariousness,  which 
was  put  in  to  a  bill,  filed  by  seventy-two  different  underwriters 
upon  policies  for  the  defendants,  upon  which  policies  the  com- 
plainants had  been  sued  at  law  for  their  respective  subscriptions; 
the  object  of  the  bill  being  to  enable  each  complainant  to  estab- 
lish a  defence,  which  was  common  to  all.  And  this  decision 
was  followed  by  Lord  Abinger  in  the  more  recent  case  of  Mills 
and  others  v.  Campbell,  (2  Young  ^  Coll.  Exc.  Rep.  389,) 
where  the  suits  against  some  of  the  complainants  were  upon, 
ordinary  policies  by  simple  contract,  and  against  others  upon  a 
policy  under  seal.  This  court  also  sustained  a  bill  filed  by  dif- 
ferent judgment  creditors,  having  a  common  but  not  a  joint  ni- 
terest  in  the  relief  sought  by  their  suit,  in  the  case  of  Rrincker- 
hoff  and  others  v.  Brown  and  others,  (6  John.  Ch.  Rep.  139.) 
And  it  is  a  common  practice  in  this  court  for  two  or  more  judg- 
ment creditors,  having  separate  judgments,  to  join  in  a  suit  to 
reach  the  equitable  interests  and  choses  in  action  of  their  com 
mon  debtor,  after  they  have  exhausted  their  remedies  at  law,  bv 
executions  upon  their  respective  judgments. 

The  particular  question  which  arises  in  this  suit,  whether  two 
or  more  persons  having  separate  and  distinct  tenements  which 
are  injured  or  rendered  uninhabitable  by  a  common  nuisance,  or 
which  are  rendered  less  valuable  by  a  private  nuisance  which  is 
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a  common  injury  to  the  respective  tenements  of  each  of  tha 
complainants,  may  join  in  a  suit  to  restrain  such  nuisance,  does 
not  appear  to  have  been  raised  in  England  until  recently ;  and 
then  in  a  single  case  only,  which  was  not  very  fully  considered, 
In  the  case  of  Spencer  ^  Ward  v.  The  London  and  Birming-- 
ham  Railtoay  Company,  (1  Nicoll,  Hare  ^'  Car.  Railway 
Cases,  159,)  which  came  before  the  vice  chancellor  of  England 
in  1836,  the  bill  was  filed  by  the  landlord  and  his  tenant,  for  a 
nuisance  which  was  supposed  to  be  an  injury  to  the  interests  of 
each  in  the  property ;  and  an  injunction  was  granted  without 
raising  the  question  of  misjoinder  of  parties. 

The  same  thing  occurred  in  the  case  of  Sutton  and  others  v. 
Montfort,  (4  Sim,.  Rep.  559,)  which  came  before  the  same  equity 
iudge  five  years  previous ;  where  two  tenants  of  difltrent  build- 
ings, having  no  joint  interest,  joined  with  the  landlord  of  both 
in  filing  the  bill  to  restrain  the  nuisance.  But  in  the  more  re- 
cent case  of  Hudson  and  others  v.  Maddison,  (5  Land.  Jur. 
1104,)  which  came  before  him  in  December,  1841,  where  five 
different  owners  of  separate  houses  had  joined  in  a  bill  to  re- 
strain a  nuisance  which  was  a  common  injury  to  all  their  houses, 
he  seems  to  have  taken  it  for  granted  that  the  objection  of  mis- 
joinder of  complainants  would  be  fatal  at  the  hearing;  and  he 
discharged  the  injunction  upon  that  ground  alone.  (<S'ee  12 
Sim,.  Rep.  416,  S.  C.)  Even  if  that  case  may  be  considered  as 
finally  settling  the  question  in  England,  which  I  presume  it  does 
not,  as  it  does  not  appear  to  have  received  the  sanction  of  the? 
lord  chancellor,  upon  appeal  or  otherwise,  I  do  not  consider  my- 
self at  liberty  to  follow  that  decision  here;  as  the  question  was 
settled  by  this  court  directly  the  other  way^  more  than  twenty 
years  since. 

In  the  case  of  Reed  and  others  v.  Gifford,{Hopk.  Rep.A\&.) 
which  came  before  Chancellor  Sanford  in  February,  1825,  the 
,'omplainants,  as  the  chancellor  states  in  his  opinion,  were  seve- 
ral proprietors  of  diflferent  lands  and  mills,  and  of  sespa.rate  parts 
of  the  natural  water-course  at  the  outlet  of  a  lake.  The  nui- 
sance which  they  sought  to  restrain  was  an  artificial  channel, 
cut  by  the  defendant  upon  his  own  land,  the  effect  of  which 
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would  be  to  draw  off  the  water  of  the  lake,  and  thereby  to  pre- 
vent it  from  flowing  in  its  natural  channel  to  the  several 
mills  of  the  complainants,  respectively.  And  he  decided  that  as 
the  acts  of  the  defendant,  complained  of,  were  a  comhion  injury 
to  all  the  complainants,  there  was  such  a  common  interest  in 
the  subject  of  the  suit  as  to  authorize  them  to  join  in  one  bill; 
although  the  injury  which  each  sustained,  by  the  diversion  of 
the  water  from  his  individual  mill,  was  separate  and  distinct. 

It  is  true  each  of  the  complainants,  in  that  case,  would  have 
had  the  right  to  file  a  bill  to  restrain  the  nuisance,  which  was  a 
special  injury  to  his  individual  property.  But  as  the  relief  sought 
was  the  same  as  to  all  the  complainants,  there  certainly  was  no 
good  reason  for  compelling  them  to  file  several  bills  to  protect 
their  common  right  against  acts  of  the  defendant,  which  were 
injurious  to  all  of  them.  A  similar  opinion  was  expressed 
by  me  in  the  case  of  The  Trustee^  of  Watertown  v.  Coweti,  (4 
Paige's  Rep.  510 ;)  although  from  the  manner  in  which  the  for- 
mal objection  of  the  misjoinder  of  complainants  was  raised  in 
that  case,  it  was  not  necessary  definitively  to  decide  the  question 
of  misjoinder  of  parties.  For  it  is  well  settled  that  a  mere  formal 
objection  of  that  kind,  which  is  neither  raised  by  demurrer  nor 
by  the  answer  of  the  defendant,  cannot  be  set  up  at  the  hearing 
as  a  bar  to  relief  which  is  common  to  all  the  complainants. 

In  the  case  of  Marselis  and  others  v.  The  Morris  Canal 
Company,  {Saxton's  Rep.  31,)  where  the  objection  was  raised, 
'that  the  bill  was  multifarious,  because  several  persons  having 
distinct  and  independent  interests  had  joined  therein  as  com- 
plainants, the  acts  of  the  defendants,  complained  of,  were 
neither  a  joint  nor  even  a  common  injury  to  all  the  com- 
plainants. There  the  entry  upon  the  land  of  each  complainant 
and  excavating  the  same,  for  the  purpose  of  making  the  canal, 
without  compensating  the  owner  for  his  property,  was  a  dis- 
tinct and  independent  cause  of  complaint.  And  it  was  in 
nowise  injurious  to  his  cb-coraplainants ;  nor  did  it  in  any  way 
interfere  with,  or  affect,  their  several  rights  of  property.  That 
case  therefore  was  rightly  decided  upon  that  ground.  In  the 
case  under  consideration,  however,  the  bill  shows  that  the  erec 
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tioii  and  continuance  of  the  alleged  nuisance,  and  of  every  pan 
of  it,  is  a  common  injury  to  the  separate  property  and  rights  of 
each  of  the  complainants. 

It  is  said  the  complainants  in  tliis  case  in  addition  to  their 
prayer  for  a  perpetual  injunction  to  restrain  the  continuance 
of  the  nuisance,  have  also  prayed  for  an  account,  and  compensa- 
tion for  the  damage  which  they  have  respectively  sustained  by 
the  alleged  nuisance.  The  insertion  of  such  a  prayer  might 
perhaps  render  the  bill  multifarious,  if  the  court,  at  the  hearing, 
would,  upon  the  case  made  by  the  bill,  be  required  to  grant  such 
multifarious  relief,  in  addition  to  the  restraining  the  continuance 
of  the  nuisance,  which  is  a  common  injury  to  both  complainants. 
But  where  multifarious  relief  is  not  prayed  for  in  the  bill,  it  is 
not  a  matter  of  course  to  give  multifarious  relief  at  the  hearing, 
under  the  general  prayer,  in  addition  to  the  relief  in  which  the 
complainants  have  a  common  interest.  That  objection  to  this 
bill  may  therefore  be  obviated  by  striking  out  that  part  of  the 
prayer  which  calls  for  an  account  of  the  damages  which  the 
complainants  respectively  have  sustained  by  reason  of  the 
alleged  nuisance. 

The  motion  to  amend  by  striking  out  the  name  of  Murray, 
as  one  of  the  complainants,  must  be  denied  with  $15  costs. 
But  the  complainants  are  to  be  at  liberty  to  amend  their  lill 
within  twenty  days,  by  striking  out  the  prayer  for  an  account 
and  payment  of  the  damages. 


Loveland  vs.  Burnham  and  others. 

Although  the  31st  rule  fixes  the  minimum  of  the  penalty  of  a  bond,  to  be  taken  by 
the  officer  allowing  an  injunction  out  of  court,  such  officer  must  exercise  a  rea- 
sonable discretion  in  fixing  the  amount  of  the  security  to  be  given ;  so  that  it  shall, 
in  all  cases,  be  sufficient  to  cover  the  probable  amount  of  damages  which  the 
defendants  may  sustain  by  reason  of  such  injunction. 

The  officer  allowing  an  injunction  should  require  a  bond  for  a  larger  sum  than 
Vol.  I.  9 
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S301)  where,  from  the  nature  of  the  case,  there  is  reason  to  suppose  the  damages 

occasioned  by  the  injunction,  if  it  should  continue  until  the  termination  of  !he 

suit,  will  exceed  $500. 
The  sureties  in  such  a  bond  should  also  be  required  to  justify  in  a  sum  of  at  lean 

double  the  penalty  of  the  bond. 
Where  an  injunction  is  issued  without  the  requisite  security  being  given,  the  court 

will  set  aside  such  injunction,  for  irregularity,  with  costs. 
An  injunction  bond  must  be  acknowledged  by  the  obligors  therein,  or  must  be  proven 

by  a  subscribing  witness  to  the  same,  or  it  will  be  invalid,  and  the  injunction 

issued  thereon  will  be  irregular. 

This  was  an  application,  on  the  part  of  the  defendants,  to  dis- 
solve, or  modify,  or  set  aside,  the  injunction  which  had  been 
issued  in  this  cause ;  on  the  ground  of  the  insufficiency  of  the 
bond  which  had  been  taken  by  the  injunction  master,  upon 
allowing  such  injunction.  The  object  of  the  injunction  was  to 
restrain  the  defendants  from  selling,  assigning,  removing,  or 
intermeddling  with  a  schooner,  alleged  in  the  bill  to  belong  to 
the  complainant  jointly  with  some  of  the  defendants.  The 
bond  was  in  the  penalty  of  $500  only  ;  which  sum,  as  one  of  the 
defendants  swore,  was  entirely  insufficient  to  cover  the  damages 
and  injury  which  they  would  sustain  by  the  schooner's  lying 
idle  for  six  weeks,  and  by  the  loss  of  freight  during  that  time. 
The  affidavit  also  stated  that  the  complainant  was  insolvent ;  and 
that  the  only  surety  in  such  bond  was  irresponsible,  and  with- 
out any  means  from  which  any  judgment  to  the  amount  of  such 
bond  could  be  satisfied.  The  complainant  did  not  attempt  to 
justify,  and  the  surety  only  justified  in  the  sum  of  five  hundred 
dollars,  without  stating  his  residence,  or  that  he  was  a  free- 
holder, or  a  householder.  Nor  was  the  bond  acknowledged  by 
the  surety,  or  proved  by  a  subscribing  witness  to  the  same,  as 
required  by  the  172d  rule  of  the  court. 

H.  L.  Palmer,  for  the  complainant. 

D.  D.  Field,  for  the  defendants. 

The  Chancellor.     Although  the  31st  rule  fixes  the  niiui 
mum  of  the  penalty  of  a  bond,  to  be  taken  by  the  officer  allow 
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ing  an  injunction  out  of  court,  it  was  intended  that  such  officei 
should  exercise  a  reasonable  discretion  in  fixing  the  amount  of 
the  security  to  be  given  ;  and  that  it  should  in  all  cases  be  siTfB- 
cient  to  cover  the  amount  of  damages  the  defendants  might 
sustain,  if  it  should  eventually  appear  that  the  allegations  in  the 
bill  were  untrue,  or  that,  for  any  other  reason,  the  complainant 
was  not  equitably  entitled  to  an  injunction.  The  officer  allow- 
ing an  injunction  should  always  require  a  bond  for  a  larger 
sum  than  $500  where,  from  the  nature  of  the  case,  there  is 
reason  to  suppose  the  damages  occasioned  by  the  injunction,  if 
it  should  continue  until 'the  termination  of  the  suit,  will  exceed 
the  minimum  fixed  by  the  rule. 

The  sureties  in  such  bond  should  also  be  required  to  justify  in 
a  sum  at  least  double  the  penalty  of  the  bond.  For,  under  the 
present  exemption  laws,  a  surety  may  swear  that  he  is  worth 
five  hundred  dollars,  over  and  above  all  debts  and  responsi- 
bilities, and  yet  may  not  have  one  half  of  that  amount  which  a 
creditor  will  be  able  to  reach  by  execution ;  or  even  by  a 
creditor's  bill.  The  object  of  this  rule  was  to  afford  to  the 
party  enjoined  full  and  ample  security  for  all  damages  he  might 
sustain,  by  reason  of  the  allowance  of  an  injunction,  against  him, 
without  giving  him  an  opportunity  to  be  heard  in  opposition  to 
such  allowance.  And  whenever  the  injunction  is  issued  with- 
out the  requisite  security,  to  indemnify  the  defendant  against 
such  contingent  damage,  it  will  be  the  duty  of  the  court  to  set 
aside  the  injunction,  with  costs;  for  the  irregularity  in  the 
issuing  thereof  without  complying  with  the  rules  and  practice 
of  the  court.  An  excuse  is  given  in  this  case,  by  the  solicitor, 
for  omitting  to  state,  in  the  affidavit  of  justification,  that  the 
surety  was  a  householder ;  but  no  excuse  whatever  is  made  foi 
the  neglect  of  the  surety  to  justify  in  double  the  penalty  of  the 
bond ;  as  required  by  the  practice  of  the  court.  Nor  is  there 
any  excuse  given  for  not  taking  the  acknowledgment  of  the 
surety,  to  the  due  execution  of  the  bond  by  him ;  or  proving  its 
i3xecution,  by  the  subscribing  witnesses  to  the  same,  so  as  to 
authorize  the  bond  to  be  read  in  evidence  without  further  proof 
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The  officer  allowing  the  injunction,  therefore,  should  not  have 
approved  of  such  a  bond ;  and  the  injunction  founded  upon  tho 
filing  of  that  bond  was  irregularly  issued,  and  must  be  set  aside 
with  costs. 


Clark,  administrator,  (fee.  vs.  Willoughby. 

It  is  irregular  for  a  party,  by  new  exceptions  to  a  master's  amended  report,  to  raiw 
the  same  questions  which  have  been  considered  and  decided  by  the  court  o  1 
the  exceptions  to  the  original  report. 

Where  a  master's  report,  upon  the  hearing  of  exceptions  to  the  same,  is  sent  back  to 
be  amended,  it  is  not  open  for  review  generally  by  the  master ;  unless  the  court 
expressly  authorizes  him  to  review  it  generally,  or  the  nature  and  scope  of  the 
exceptions  allowed  necessarily  embrace  the  whole  subject  matter  of  the  account 
originally  taken  by  the  master. 

The  usual  order  nisi,  to  confirm  a  master's  report,  which  is  entered  upon  the  filing 
of  such  report,  becomes  absolute  at  the  expiration  of  eight  days,  except  as  to  the 
matters  embraced  in  the  exceptions  to  the  report.  And  the  decretal  order,  made 
upon  the  exceptions,  need  not  direct  the  report  to  be  confirmed  as  to  those  parts 
thereof  which  are  not  directed  to  be  altered  or  reconsidered  by  the  master. 

No  exception  can  be  taken  to  a  master's  report  where  the  master  has  merely  refused 
to  disobey  the  directions  contained  in  the  order  of  reference. 

A  party  ceinnot,  by  excepting  to  a  master's  report,  which  has  been  properly  mads 
pursuant  to  the  instructions  of  the  court  as  contained  in  the  order  of  reference, 
indirectly  review  the  decision  of  the  court  in  giving  such  instructions.  But  if  ha 
is  dissatisfied  with  the  order  of  reference,  he  must  apply  for  a  re-hearing  thereof 
directly,  or  must  appeal. 

This  was  an  appeal  from  an  order  of  (ne  vice  chancellor  of 
the  fij^st  circuit,  ordering  the  defendant's  exceptions,  to  the 
master's  amended  report  in  this  case,  H  be  taken  off  the  files  of 
the  court.  The  bill  in  the  cause  w  s  filed  against  the  defen- 
dant Willoughby  and  J.  B.  Clark,  js  the  administrators  of 
the  estate  of  J,  Fisher,  to  recover  '  le  bala»ce  of  an  account 
claimed  to  be  due  to  the  estate  of  H  Fisher;  and  in  1835  a  de- 
cretal order  was  made,  by  the  vice'^hancellor  of  the  first  circuit, 
referrmg  it  to  a  master  to  take  f  id  state  the  account.  The 
master  made  his  report  in  Febru?  .y,  1843 ;  and  the  defendants 
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took  twelve  exceptions  to  that  report,  which  were  afterwaraa 
brought  to  a  hearing  before  the  assistant  vice  chancellor.  J.  B. 
Clark,  one  of  the  defendants,  died ;  and  the  cause  was  directed 
to  proceed  against  Willoughby  as  the  surviving  administrator. 
Before  any  decision  had  been  made  by  the  assistant  vice  chancel- 
lor, the  surviving  defendant  presented  a  petition  to  the  vice  chan- 
cellor, stating  that  the  defence  had  been  conducted  by  his  co- 
defendant,  then  deceased ;  and  claiming  that  he  had  not  received 
any  of  the  funds  of  the  e'state,  and  that  he  ought  not  to  be  per- 
sonally charged  with  the  amount  which  might  be  fonnd  due  to 
the  complainant.  And  he  thereupon  obtained  an  order  author- 
i.iing  him  to  file  a  cross-bill,  in  the  nature  of  a  bill  of  review  and 
supplement.  Subsequently,  and  on  the  4th  of  September,  1844, 
the  assistant  vice  chancellor  made  his  decretal  order  upon  the 
exceptions ;  allowing  the  sixth  and  ninth  exceptions,  and  disal- 
lowing all  the  rest,  except  so  much  thereof  as  related  to  the  ad 
raissibility  of  the  testimony  of  R.  Bogardus,  and  to  the  mode 
adopted  by  the  master  in  the  computation  of  interest.  The 
decretal  order  further  directed  that  the  report  should  be  referred 
back  to  the  master,  to  be  altered  and  corrected  as  follows : 
■'  That  the  master,  in  stating  the  account  under  this  decree,  do 
strike  a  balance  upon  each  and  every  sale,  stated  in  the  report 
and  in  schedule  C.  thereto  annexed,  on  the  first  of  January, 
1822,  and  that  he  charge  interest,  from  the  time  of  the  respec- 
tive sales,  upon  one-third  of  the  purchase  money  in  the  said 
report  and  schedule  mentioned,  as  the  said  one-third  is  set  forth 
in  the  schedule,  and  that  he  credit  interest  upon  the  respective 
payments  made  by  J.  Fisher  to  H.  Fisher,  on  account  thereof, 
down  to  the  first  of  January,  1822,  in  the  same  manner  which 
John  Fisher  had  adopted  in  the  small  books,  and  from  the 
dates  therein  computed;  that  the  master  allow  commissions 
at  the  rate  allowed  in  his  original  report ;  that  he  allow  in- 
terest upon  the  balance,  as  thus  ascertained,  from  the  said 
first  of  January  down  to  the  date  of  his  report ;  and  that  he 
alco  allow  interest  on  payments  made  subsequent  to  the  said 
first  of  January,  from  the  time  of  such  payments,  as  in  schedule 
E.  annexed  to  the  original  report." 
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Immediately  after  the  decision  and  decretal  order  of  the  assiS' 
tant  vice  cliancellor,  the  defendant  filed  a  cross-bill,  in  the  naturo 
of  a  bill  of  review  and  supplement ;  and  claiming-,  among  other 
thinj;^s,  to  review  this  decision  of  the  assistant  vice  chancellor 
upon  the  exceptions.  But  the  vice  chancellor  afterwards  direct- 
ed that  part  of  the  cross-bill  to  be  expunged  ;  so  as  to  confine 
the  litigation,  on  that  bill,  to  the  question  of  the  personal  liability 
of  Willoughby,  for  the  balance  which  might  be  found  due,  upon 
the  confirmation  of  the  master's  report. 

In  March,  1845,  the  master  filed  his  amended  report,  in  con- 
formity to  the  directions  of  the  decretal  order  upon  the  excep- 
tions; whereupon  the  defendant  filed  two  exceptions  to  tlvi 
report,  raising  the  same  questions  which  had  been  decided 
against  him  by  the  assistant  vice  chancellor  upon  the  hearing 
of  the  exceptions  to  the  original  report.  The  vice  chancellor 
directed  these  exceptions  to  the  amended  report  to  be  taken  ofi" 
the  files.  And  from  that  order  the  defendant  appealed  to  the 
cliancellor. 

E.  Sandford,  for  the  appellant. 

E.  H.  Owen,  for  the  respondent. 

The  Chancellor.  It  was  clearly  irregular  to  attempt  to 
raise  the  same  questions,  by  new  exceptions  to  the  master's 
amended  report,  which  had  been  considered  and  decided  by  the 
court  upon  the  exceptions  to  the  original  report.  Where  a  re- 
port is  sent  back  to  be  amended,  upon  the  hearing  of  exceptions 
taken  to  the  same,  it  is  not  open  for  review  generally  by  the 
master;  unless  the  court  expressly  authorizes  him  to  review  it 
generally,  or  the  nature  and  scope  of  the  exceptions  allowed 
necessarily  embrace  the  whole  subject  matter  of  the  account 
originally  taken  by  the  master.  The  usual  order  nisi,  to  con- 
firm, which  is  entered  upon  the  filing  of  the  original  report, 
becomes  absolute  at  the  expiration  of  eight  days,  except  as  to  the 
niattsrs  embraced  in  the  exceptions.     The  decretal  order  made 
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upoii  tlie  exceptions,  therefore,  need  not  direct  the  report  to  be 
confirmed  as  to  those  parts  thereof  which  are  not  directed  to  be 
all  3red  or  reconsidered  by  the  master.  The  master  was  bound, 
in  this  case,  to  charge  the  defendant  with  the  amount  embraced 
in  the  first  exception  to  the  amended  report ;  or  rather  he  was 
not  at  liberty  to  alter  the  original  report  in  that  respect.  And 
the  disallowance  of  interest,  as  claimed  by  the  second  exception, 
would  have  been  directly  in  the  face  of  the  decretal  order,  upon 
the  exceptions ;  which  order  directed  it  to  be  allowed  by  the  mas- 
ter. No  exceptions  can  be  taken  to  a  report  because  the  master  has 
refused  to  disobey  the  directions  contained  in  the  order  of  refer- 
ence, under  which  he  is  directed  to  act.  A  party  cannot,  therefore, 
by  excepting  to  a  report  which  has  been  properly  made,  pursuant 
to  the  instructions  of  the  court,  as  contained  in  the  order  of  refer- 
ence, indirectly  review  the  decision  of  the  court  in  giving  such 
instructions.  If  he  is  dissatisfied  with  the  order,  he  must  either 
apply  for  a  re-hearing  directly ;  or  he  must  appeal  from  the  de- 
cision, to  the  proper  appellate  tribunal,  within  the  time  allowed 
by  law  for  appealing.  {See  Brown  v.  De  Tastet,  Jac.  Rep. 
293 ;  East  India  Comp.  v.  Keighley,  4  Mad.  Rep.  17.) 

I  think  the  vice  chancellor  was  also  right  in  directing  the 
exceptions  to  be  taken  ofi'  the  files ;  instead  of  subjecting  the 
complainant  to  the  expense  and  delay  of  setting  them  down  for 
argument,  and  having  them  overruled  at  the  hearing.  The^ 
usual  course,  upon  an  original  report,  unquestionably  is  to  argue 
the  exceptions  to  the  same  ;  even  where  the  adverse  party  insists 
that  the  part  of  the  report  excepted  to  is  in  compliance  with  the 
express  directions  of  the  court,  as  contained  in  the  decree  or 
order  of  reference  under  which  the  report  was  made.  But  it  ia 
certainly  irregular  for  a  party  to  put  in  the  same  exception  to 
an  amended  report  which  has  already  been  overruled  as  an  ex- 
ception to  the  original  report.  For  the  part  of  the  amended 
report  thus  excepted  to  has  already  been  confirmed,  by  the  dis- 
allowance of  the  exception  to  the  original  report  The  excep- 
tions to  a  report  only  operate  as  an  enlargement  of  the  order 
nisi  to  confirm  the  report;  and  the  disallowance  of  the  excep- 
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tions  has  the  effect  of  a  confirmation  of  the  part  of  the  report 
embraced  in  such  exceptions.  (2  Smith's  Chan.  Pr.  346.  2 
Dan.  Chan.  Pr.  959.) 

The  order  appealed  from  must  be  affirmed,  with  costs. 


Stevenson  vs.  Gregory  and  others. 

The  remedy,  for  a  neglect  of  the  master  to  execute  a  part  of  fhe  order  of  reference, 
b  not  by  excepting  to  his  report,  but  by  a  motion  to  refer  the  report  back  to  thi 
master,  to  amend  it  in  that  respect. 

Exceptions  to  a  master's  report. 

P.  Gansevoort,  for  complainant. 

J.  Rhoades  6f  W.  W.  Frothingham,  for  defendants. 

The  Chancellor  decided,  that  a  master's  report  could  not 
be  excepted  to  merely  because  the  master  had  omitted  to  report 
as  to  some  matters  which  he  was  directed  by  the  order  of  refer- 
ence to  report  upon.  The  remedy  of  the  party,  in  such  a  case, 
is  to  move  that  the  report  be  referred  back  to  the  mastoi';  witli 
instructions  to  him  to  correct  the  report,  so  as  to  make  it  em- 
brace the  whole  matters  of  the  reference. 


Wilkes  vs.  Wilkes  and  others. 

Where  the  register  is  appointed  guardian  ad  litem,  in  a  partition  suit,  the  trust,  upon 
his  resignation  of  his  office  of  register,  devolves  upon  his  successor  in  office;  and 
notices  and  other  papers  in  the  cause  must  be  served  upon  the  latter. 

A  MOTION  was  made,  founded  upon  a  service  on  the  formei 
assistant  register,  as  guardian  ad  litem  of  some  of  the  defendants, 
in  a  partition  cause,  who  were  infants. 
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H.  H.  Martin,  for  complainant. 

The  Chancellor  decided,  that  the  service  of  a  notice  upon 
the  former  assistant  register,  as  guardian  ad  h'tem,  after  he  had 
resigned  and  a  new  assistant  register  had  been  appointed,  was 
not  sufficient;  for  the  assistant  register  having  been  appointed 
guardian  ad  litem,  by  virtue  of  his  office,  upon  his  resigna- 
tion, the  statute  constituted  his  successor  in  the  office  guar- 
dian ad  litem,  in  his  place.  The  chancellor  therefore  held  that 
services  in  cases  thus  situated  should  be  made  upon  the  new 
assistant  register. 


Anonymous. 


iTpon  a  hearing  on  bill  and  answer,  documentary  evidence  cannot  be  read  to  sbow 
facts  not  stated  in  the  pleadings. 

The  Chancellor  decided  that  on  a  hearing  upon  bill  and 
answer,  a  party  cannot  read  documents  to  show  any  other  facts 
than  those  which  are  stated  in  the  pleadings. 


Underhill,  committee,  (fcc.  vs.  Jackson  and  others. 

A  report  of  coninussioners  in  partition  must  be  signed  by  all  the  commissioners.  Or, 
if  not  so.signedj  it  should  state  the  reason  of  the  omission. 

It  should  also  state  that  all  the  commissioners  met  together  and  consulted,  &c.  where 
a  sufficient  reason  is  given  for  its  not  being  signed  by  all. 

Where  a  share  of  premises  partitioned  is  setoff  to  a  lunatic,  or  to  an  habitual  drunk- 
ard, the  title  is  vested  in  him,  and  not  in  his  committee. 

This  was  a  partition  suit,  and  was  heard  on  the  report  of  tho 
commissioners  who  had  been  appointed  to  make  partition.  The 
report  was  signed  by  only  a  part  of  the  commissioners ;  and  no 
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reason  was  given  for  the  omission  of  the  others  to  join  in  sign 
;ng  and  acknowledging  it.  Nor  did  it  appear  from  the  reiMrt 
that  all  the  commissioners  met  together  and  consulted  upon  the 
matter  o^  the  partition. 

/.  Rhoades,  for  complainant. 

The  Chancellor  decided,  that  the  report  should  be  signed 
by  all  the  commissioners ;  or  if  not  signed  and  acknowledged 
by  all,  it  should  state  the  reasons  for  the  omission.  And  that  il 
ought  to  appear  from  such  report  that  all  the  commissioners 
met  together  and  consulted  upon  the  matter  of  the  partition; 
whjre  a  sufficient  reason  is  given  for  the  report  being  signed  by 
a  part  only.  He  also  decided  that  where  a  share  of  premises 
partitioned  is  set  off  to  a  lunatic,  or  to  an  habitual  drunka.d,  who' 
has  a  committee  appointed  by  this  court,  the  title  is  vested  in 
the  lunatic,  or  drunkard,  and  not  in  his  committee.  {See  2  R, 
S.  246,  §  28,  29,  31,  32.) 


Banks  and  others  vs.  Walker  and  others. 

The  affidavit  of  merits,  in  a  mortgage  case,  under  the  91st  rule,  need  not  be  mad* 
by  the  defendant  himself.    It  is  sufficient  if  it  be  made  by  his  solicitor. 

This  was  a  mortgage  case  of  the  fourth  class. 

W.  iS.  Sears,  for  the  complainants,  claimed  that  it  was 
entitled  to  a  preference  over  other  causes  of  the  same  class,  on 
the  ground  that  there  had  been  no  valid  affidavit  of  merits  filed, 
as  required  by  the  91st  rule.  An  affidavit  had  been  filed;  but 
it  was  not  made  by  the  defendant  himself,  but  by  his  solicitor. 

/  R.  Whiting;  for  the  defendant,  insisted  that  it  was  not 
jecessary  the  affidavit  should  be  made  by  the  defendant ;  but 
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that  it  was  sufficient  if  made  by  his  solicitor,  who  frequently 
knew  more  about  the  facts  than  the  party  himself. 

The  Chancellor  decided  that  the  affidavit  was  ^sufficient, 
to  prevent  the  cause  from  being  taken  up  out  of  its  order  upon 
the  calendar. 


The  Bank  op  Utica  vs.  Finch  and  others. 

Rights  of  a  purchaser  from  a  defendant  in  a  foreclosure  suit,  who  purchases  jiftei 

decree  pro  confesso. 
Effect  of  amending  bill  after  the  original  bill  is  taken  as  confessed. 

John  Ganson,  for  the  complainants. 

A.  Taber  ^  M.  T.  Reynolds,  for  the  defendants. 

The  Chancellor  decided  that  a  person  who  purchases 
property  from  a  defendant  in  a  foreclosure  suit,  after  the  bill 
has  been  taken  as  confessed  against  him,  takes  such  property 
subject  to  all  the  rights  of  flie  complainant ;  and  is  bound  by 
the  admission  made  by  such  defendant  in  suffering  the  bill  to 
be  taken  as  confessed  against  him.  That  where  an  original 
bill  is  taken  as  confessed,  and  an  amended  bill  is  subsequently 
filed,  making  other  persons  parties,  the  order  pro  confesso  ia 
thereby  opened. 
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Barnard  and  others  vs.  Darling. 

[Reviewed,  B6  Cal.  696.] 

The  pendency  of  a  motion  for  leave  to  amend  the  bill  is  no  objection  to  a  motion  foi 
a  receiver ;  provided  the  defect  in  the  bill  is  not  fatal,  or  does  not  render  the  bil 
demurrable. 

The  pendency  of  a  motion  to  dissolve  an  injunction  is  no  abjection  to  the  appoint- 
ment of  a  receiver. 

Where  a  motion  is  pending  in  the  supreme  court  to  set  aside  the  judgment  on 
which  a  creditor's  bill  is  founded,  this  court  will  direct  a  motion  for  a  receiver  to 
stand  over  until  the  motion  to  set  aside  the  judgment  can  be  made  and  decided 

This  was  a  motion  for  the  appointment  of  a  receiver  in  a 
creditor's  suit. 

Allen  ^  Hastings,  for  the  complainants. 

C.  P.  Collier,  for  the  defendant,  resisted  the  application,  on 
the  grounds  that  motions  were  pending  before  the  chancellor 
for  leave  to  amend  the  bill,  and  to  dissolve  the  injunction ;  and 
that  a  motion  to  set  aside  the  judgment  on  which  the  bill  was 
founded  was  pending  in  the  supreme  court. 

The  Chancellor  decided  that  it  was  no  objection  to  the 
motion  to  appoint  a  receiver  that  a  motion  for  leave  to  amend 
the  bill  was  pending;  unless  the  defect  in  the  bill,  which  was 
sought  to  be  remedied  by  amendment,  was  fatal,  or  was  such  as 
to  render  the  bill  demurrable.  The  chancellor  also  held  that  it 
was  no  objection  to  such  an  application,  that  notice  of  a  motion  to 
dissolve  the  injunction  had  been  given.  But  he  directed  the 
motion  for  a  receiver  to  stand  over,  until  the  defendant  could 
have  an  opportunity  to  make  his  motion,  in  the  supreme  courtj 
to  set  aside  the  judgment,  and  have  it  decided. 
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A  decree  of  divorce  in  an  adultery  case  may  reserve  to  the  wife,  who  is  the  com" 
plainant,  the  right  to  go  before  a  master  and  get  hig  report  as  to  aipioper  allow- 
ance to  her  for  alimony. 

This  was  a  motion  for  a  decree  of  divorce  in  an  adultery 
case.  No-  report  of  a  master  having  been  obtained  as  to  the 
amount  of  alimony  proper  to  be  allowed  to  the  wife,  who  was 
the  complainant ; 

A.  C.  Hand,  for  the  complainant,  asked  the  direction  of  the 
court  on  the  subject. 

The  Chancellor  said  that  the  decree  might  reserve  to 
the  complainant  the  right  to  go  before  a  master  and  get  his 
report  as  to  a  proper  allowance  to  her  for  alimony ;  and  that 
the  decree  might  direct  the  payment,  of  the  amount  which 
should  be  reported  by  the  master,  upon  the  coming  in  and  con- 
firmation of  his  report. 


Bdrtis  vs.  Dodge. 

Where  an  executor,  about  a  year  after  the  granting  of  letters  testamentary,  tendered 
to  one  of  the  residuary  legatees  so  much  of  his  share  of  the  residuary  estate  as  the 
executor  was  able  to  distribute  at  that  time ;  which  such  legatee  refused  to  receive 
until  he  should  be  paid  the  whole  amount  of  his  share ;  Held,  that  the  lega- 
tee was  not  entitled  to  interest  on  the  sum  thus  tendered. 

Where  a  residuary  legatee  is  informed  of  the  fact  that  a  final  dividend  has  beer 
made,  by  the  executor,  to  the  several  residuary  legatees,  and  that  the  executor  it 
ready  to  distribute  the  amount  among  them,  and  where  such  legatee  is  an  adults 
and  competent  to  attend  to  his  righte,  it  is  not  the  duty  of  the  executor  to  go  to 
aim  and  tender  the  amount  of  his  distributive  share ;  especially  where  the  legatee 
has  previously  refused  to  receive  a  portion  of  his  share,  when  it  was  tendered  to  him. 

WTiere  an  executor  is  liable  to  be  called  upon  at  any  time,  by  a  legatee,  for  tha 
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amount  of  his  legacy,  so  that  such  executor  cannot  safely  invest  the  money,  h« 
will  not  be  required  to  pay  interest  thereon ;  in  the  abserjce  of  any  proof  that  h« 
has  mingled  the  trust  fund  with  his  own  moneys,  or  that  he  has  used  it  in  any 
way  so  as  to  make  it  produce  interest. 

Where  no  time'  is  fixed  in  a  will  for  the  payment  of  a  legacy,  it  is  payable  at  tha 
expiration  of  one  year  from  the  time  of  the  testator's  death,  and  will  not  com- 
mence drawing  interest  until  that  time. 

An  executor  is  not  entitled  to  charge  the  estate  with  a  counsel  fee,  paid  by  him 
upon  the  final  settlement  of  his  account  before  the  surrogate ;  or  for  drawing  up 
his  accounts  in  a  proper  and  legal  form  on  such  final  settlement. 

A  surrogate  is  not  authorized  to  make  an  arbitrary  allowance  to  an  executor,  in  lieu 
of  the  compensation  directed  by  the  statute  to  be  paid  to  advocates  and  proctors  in 
surrogate's  courts ;  where  the  same  is  to  be  paid  as  costs  in  the  suit,  either  by  tha 
adverse  party,  or  out  of  the  fund  in  litigation. 

An  executor  is  not  entitled  to  commissions  on  the  share  of  a  legatee,  which  shara 
the  will  directs  to  be  deducted  from  the  valuation  of  a  farm,  specifically  devised  to 
the  legatee,  upon  his  paying  to  the  executors  the  residue  of  the  appraised  value 
of  such  farm. 


This  was  an  appeal  by  one  of  the  "six  residuary  legatees  of 
.J.  Burtis,  deceased,  from  the  sentence  or  decree  of  a  surrogate, 
upon  the  final  settlement  of  the  account  of  the  acting  executor. 
The  principal  ground  of  complaint,  stated  in  the  petition  of 
appeal,  was  that  the  executor  had  not  been  charged  with  inter- 
est upon  the  balance  in  his  hands,  belonging  to  the  appellant. 
But  the  appellant  also  assigned  for  error,  in  the  items  of  the 
account,  that  the  surrogate  had  allowed  the  executor  $22,50 
paid  to  the  daughter-in-law  of  the  testator,  which  was  an  over 
payment  beyond  the  amount  of  her  legacy ;  and  also  that  he 
had  erroneously  allowed  the  charge  of  $50  which,  m  the 
account  presented  to  the  surrogate,  the  executor  had  charged  as 
a  fee  to  his  counsel  upon  the  final  settlement.  In  that  account 
the  executor  had  also  charged  the  further  sum  of  $50  for  anti- 
cipated expenses ;  and  $30  for  commissions  on  the  share  of  one 
of  the  legatees,  which  by  the  directions  in  the  will  was  to  be 
deducted  from  the  valuation  of  a  farm ;  which  farm  was  spe 
cifically  devised  to  her,  upon  payment  to  the  executors  of  the 
residue  of  the  appraised  value.  These  two  charges  the  surro- 
gate decided  to  be  erroneous.  But  instead  of  adding  one-sixth 
(if  each  charge,  to  the  balance  due  to  the  appellant  as  stated  hi 
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the  account  of  the  executor,  he  added  thereto  the  whole 
And  the  respondent  in  his  answer  to  the  petition  of  apjieal, 
specified  the  error  in  these  two  items,  against  him,  as  he  was 
authorized  to  do  by  the  118th  rule  of  this  court;  in  the  nature 
of  a  cross  appeal. 


H.  G.  Onderdonk,  for  appellant.  1.  The  charge  for 
counsel  fees  was  erroneously  allowed  to  the  executor.  It  is  set- 
tled by  the  case  of  Halsey  v.  Van  Amringe,  (6  Paige's  Rep.  12,) 
that  there  can  be  no  arbitrary  allowance  made  for  counsel  fees ; 
but  that  the  solicitor  and  counsel  are  entitled  to  their  taxable  fees, 
and  no  more.  In  the  present  instance,  the  charge  for  counsel 
fees  is  not  made  for  services  rendered,  or  advice  given,  to  the 
executor  during  the  continuance  of  his  trust,  but  it  was  paid  for 
drawing  off  the  accounts  in  a  legal  form,  and  for  services  on  at- 
tendance before  the  surrogate  on  the  final  settlement.  Under  that 
decision  the  charge  was  incorrect.  2.  The  charge  of  $22,50 
paid  by  the  executor  to  Sarah  Burtis,  was  also  erroneously  al- 
lowed. The  only  reason  given  by  the  executor,  and  which 
was  sanctioned  by  the  surrogate,  is  that  the  testator  had  been 
ia  the  habit  of  paying  her  that  sum  annually,  and  he,  the  exe- 
cutor, considered  it  due  to  her.  There  is  no  evidence  of  the 
fact,  except  the  executor's  statement.  Even  were  it  proved,  it 
■'s  still  but  a  habit.  There  was  no  obligation  upon  the  testator 
so  to  do.  It  was  a  mere  act  of  kindness  or  generosity  on  his 
part,  and  no  legal  liability  to  pay  devolved  upon  the  testator 
merely  from  a  repetition  of  it.  If  there  was  no  legal  obligation 
on  the  part  of  the  testator,  there  certainly  was  none  on  the  part 
of  the  executor.  He  had  no  right  to  make  charitable  contribu- 
tions, and  then  charge  them  to  the  estate,  because  the  testator 
had  been  in  the  habit  of  so  doing.  Moreover,  the  very  fact  of 
the  legacy  being  left  to  Sarah  Burtis,  shews  that  the  testator  in- 
tended it  in  lieu  of  the  annual  payment;  and  contemplated  the 
inability  of  the  executor  to  continue  it  after  his  death.  He  be- 
queaths a  sum  in  gross,  instead  of  an  annual  payment.  There 
exists  the  same  propriety  for  the  payment  of  this  sum  every 
year,  as  for  making  it  a  single  time.     It  was  not  a  debt  or 
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claim  upon  the  estate ;  and  the  allowance  of  it  to  the  execuloi 
was  therefore  erroneous.  3.  The  appellant  is  entitled  to  inter- 
est upon  his  share,  as  residuary  legatee.  It  is  admitted  that 
$468,36  was  due  and  payable  to  him,  as  residuary  legatee,  on 
the  fourth  of  May,  1833;  and  he  claims  interest  on  that  sum 
from  that  day.  The  rule  of  law  in  regard  to  the  allowance  of 
interest  against  executors  and  trustees,  is  too  well  settled  in 
favor  of  legatees  and  cestuis  que  trust,  to  need  much  argument. 
The  rule  is  clearly  established,  that  interest  is  chargeable  on  the 
annual  balances  in  an  executor's  account;  unless  such  balances 
are  necessarily  kept  in  his  hands  for  the  purposes  of  the  estate. 
{Darrell  v.  Eden,  3  Dessau.  Rep.  241.  4  id.  369,  463  ani 
555.  4  Bibb,  266.)  The  same  rule  should  be  adopted  in  a 
case  of  a  balance  on  a  final  settlement ;  inasmuch  as  charging 
interest  on  annual  balances,  is  laying  down  a  much  more  strict 
rule,  and  treating  the  executor  with  much  more  severity.  In 
another  case  it  was  held  that  an  executor  who  does  not  render  an 
account,  although  he  swears  that  he  has  not  used  the  fund,  nor 
loaned  it  to  others,  but  has  kept  it  on  hand,  is  chargeable  with 
interest  from  the  day  of  the  receipt  of  the  trust  money.  [Arnold 
".  Luniey,  1  Dev.  Eq.  369.)  In  Gray  v.  Thomson,  (1  John. 
Ch.  Rep.  84,)  the  trustee  was  charged  with  interest  from  the 
-lay  the  property  was  converted  into  cash.  This,  say  the  court, 
is  the  rule  laid  down  in  relation  to  negligent  trustees.  If  ex- 
ecutors retain  money  in  their  hands  without  good  reason  for  so 
doing,  they  will  be  charged  with  the  interest  which  they  might 
have  made  thereon.  (Stephens  v.  Van  Burcn,  1  Paige,  480. 
See  also  Kellett  v.  Rathbun,  4  id.  110.)  Executors  have  also 
been  held  chargeable  with  interest  where  they  have  neglected 
to  invest.  [Schieffelin  v.  Stewart,  1  John.  Ch.  R.  620.)  The 
rule  on  this  subject  is,  that  where  an  executor  retains  money  in 
his  hands,  which  by  investmg  he  might  make  productive,  he  is 
chargeable  with  interest.  If  he  use  the  funds,  or  neglect  to  pay 
theni  over,  or  if  he  do  not  invest  so  as  to  make  them  productive, 
he  is  chargeable  with  interest.  (11  Vesey,  58,  cited  in  1  John. 
Ch.  R.  510.)  And  if  he  finds  difiiculty  in  investing,  it  is  his 
duty  to  apply  to  the  court  for  instructions.     {See  also  Stork  v 
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Stork,  1  Dessau.  193  and  219.)  These  cases  show  the  rigoi 
with  which  trustees  and  executors  are  treated.  They  are 
charged  with  interest  where  thoy  might  have  invested,  and 
where  they  have  unnecessarily  kept  funds  on  hand  idle.  When- 
ever the  income  or  annual  product  of  the  estate  is  sufficient  to 
defray  the  necessary  expenditures  and  keep  down . the  incum- 
brances, it  is  their  duty  to  keep  the  surplus  invested.  If  there 
be  no  necessity,  as  in  the  present  case,  to  keep  it  on  hand  for 
future  contingent  expenses,  it  is  their  duty  to  pay  over  that  sur- 
plus, and  distribute  it  among  the  parties  entitled. 

The  courts  have  in  numerous  instances  inferred  the  breach 
of  trust,  from  the  lapse  of  time.  In  the  case  of  Turner  v.  Wil- 
liams, (7  Yerger,  172,)  the  court  lay  down  the  following  broad 
rules,  which  are  applicable  to  the  present  case  in  all  its  aspects. 
"Where  an  executor  receives  interest ;  where  he  uses  the  money 
of  the  estate  for  his  own  purposes ;  where  he  keeps  the  money 
by  him  without  a  reasonable  ground  for  doing  so ;  where  by  long 
delay  in  settling  his  account,  the  use  of  the  money  may  be  in- 
ferred, in  all  such  cases  interest  will  be  charged,  with  a  view 
to  reach  the  profits,  which,  from  the  facts,  will  be  inferred  and 
presumed  to  have  been  made.  So  in  1  John.  Ch.  R.  510,  the  court 
inferred  from  the  lapse  of  time,  that  the  trustee  had  mixed  the 
money  with  his  own,  and  charged  him  with  interest.  In  Mary- 
land, the  courts  have  laid  down  an  equally  broad  rule.  Where 
an  executor  negligently  leaves  the  estate  unsettled,  and  then 
suffers  the  accounts  to  remain  uncollected,  &c.  he  is  justly  charge- 
able with  interest.  [Lyles  v.  Halton,  6  Gill  ^  John.  122.) 
The  equity  courts  of  South  Carolina,  whose  decisions  always 
have  been  treated  by  our  own  judiciary  with  great  respect,  have 
added  the  weight  of  their  opinions  to  the  already  established  rule. 
In  Jenkins  v.  Fickley,  (4  Dessau.  369,)  the  court  says,  execu- 
tors having  balances  in  their  hands  for  several  years  are  charge- 
able with  interest."  In  Gray  v.  Tompkins,  (1  John.  Ch.  R. 
84,)  the  chancellor  said,  "from  length  of  time,  the  presumption 
is  that  the  executor  appropriated  the  funds  to  his  own  use."  If, 
theref(  re,  lapse  of  time  in  settling  accounts,  or  unnecessary  de- 
tention of  funds  without  paying  or  investing,  are  prima  facie 
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evidence  cf  neglect  and  fraud,  and  presumed  a  bread  i  of  trusl, 
it  is  the  duty  of  the  executor  to  destroy  and  rebut  that  inference. 
It  is  not  incumbent  on  us  to  prove  that  he  has  not  retained  ;he 
money  separate  from  his  own,  or  that  he  has  not  been  ready  to 
pay  it,  nor  in  fact  to  prove  the  negligence.  But  it  is  his  duty  to 
prove  where  the  money  was,  and  that  he  was  ready  to  pay  it. 
In  Ratcliff  V.  Green,  (1  Vernon,  196,)  the  court  ruled  that  it 
■was  the  duty  of  the  executor  to  prove  that  he  had  kept  the 
money  separate.  [See  also  Dunscomb  v.  Dunscomb,  1  John. 
Ch.  R.  510.)  There  is  no  evidence  to  prove  that  a  tender  of 
the  $250  was  ever  made.  But  even  admitting  that  this  sum 
was  tendered  before  the  whole  share  was  due,  the  executor  is 
bound  to  tender  and  pay  over  the  whole  when  it  is  all  due,  or 
show  some  good  legal  excuse  for  not  so  doing.  A  tender  is  no 
excuse.  It  was  the  duty  of  the  defendant  to  pay  over  the  money. 
In  1  John.  Ch.  R.  510,  the  court  held  that  being  ready,  was  no  ex- 
cuse for  the  executor.  If  an  executor  would  avoid  being  charged 
with  interest  he  may  either  1.  Pay  over  the  money,  (not  offer  or 
tender  it ;)  2.  Invest  it,  until  he  chooses  to  settle  his  accoun 
finally;  or  3.  He  may  have  his  account  finally  settled,  and  his 
trust  closed  and  discharged.  _  At  any  time  after  eighteen  months 
from  the  granting  of  letters  testamentary  he  has  the  privilege 
of  rendering  a  full  and  final  account.  In  this  case,  the  eighteen 
months  had  elapsed  before  the  fourth  of  May,  1833.  At  that 
time,  therefore,  when  he  admits  that  he  had  this  amount  due 
us  ready  to  be  paid,  it  was  his  duty  to  bring  his  account  before 
the  surrogate.  If,  however,  a  tender  in  a  case  of  this  kind  is  a 
good  defence  to  the  claim  for  interest,  we  insist  that  the  tender 
was  not  good  and  perfect.  A  tender  should  be  open,  clear ;  and  ■ 
above  all,  a  manual  tender.  There  must  be  an  actual  offer  to 
pay,  and  an  actual  production  of  the  money.  A  sum  also  must 
be  specified,  even  if  a  tender  be  refused  because  more  is  due. 
Such  refusal  does  not  dispense  with  tht  actual  production  of  the 
amount  admitted  to  be  due.  (6  Wend.  22.)  It  is  unsafe  to 
dispense  with  the  actual  production,  by  the  hands  of  the  tenderoi. 
(15  Wend.  637.)  Here  the  evidence  shows  that  no  money  was 
product3d.'    Moreover,  a  tender  must  be  kept  good,  by  showing 
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tliat  the  money  has  always  been  ready  to  be  paid  over.  No 
pretence  is  made  in  this  cause  that  this  has  been  done.  3.  As 
to  the  rate  of  interest  which  should  be  allowed  to  the  appellant. 
It  is  well  established  that  when  the  estate  has  been  used,  or 
mixed  with  the  funds  of  the  executor  or  trustee,  compound  in- 
terest is  chargeable.  The  lapse  of  twelve  years  justifies  the 
legal  presumption  that  the  executor  has  applied  the  funds  to  his 
own  use.  If  he  wishes  to  restrict  himself  to  the  actual  profits 
he  has  made,  he  can  do  so  by  disclosing  those  profits.  (1  John. 
Ch.  134.)  Not  having  done  so,  he  must  be  accountable  for  the 
greatest  amoimt  which  a  careful  and  cautious  man  would  have 
made.  The  appellant  is  entitled  to  interest  on  $468,36  from 
May  4th,  1833,  and  to  interest  on  $250  of  that  sum  from  the 
fourteenth  of  July,  1832,  when  the  other  legatees  were  paid  off, 
until  May  4th,  1833,  when  the  whole  sum  was  due  to  him ; 
and  annual  rests  should  be  made  in  the  whole  computation,  so 
as  to  give  him  compound  interest. 

W.  K.  Th.orne,  for  respondent.  1.  As  to  the  allowance  of 
the  counsel  fee  of  $50 :  For  his  own  protection,  and  for  the 
convenience  of  the  court,  the  executor  was  justified  in  engaging 
professional  aid  to  complete  his  accounts.  2.  As  regards  the 
payment  to  Ann  Burtis,  it  is  but  a  minor  point  in  this  contro- 
versy, and  involving  no  important  question.  The  executor 
conscientiously  considered  that  he  was  carrying  out  the  wishes 
of  the  testator  in  paying  what  the  testator  had  always  paid; 
and  there  was  a  moral  obligation,  which  to  an  honorable  man 
is  as  imperative  as  a  legal  one.  3.  As  to  the  question  of  interest. 
The  $-250  was  oflered  to  the  legatee  when  his  brothers  and 
sisters  received  their  share;  and  if  so,  and  the  executor  has 
never  since  that  time  been  called  on  for  it,  the  presumption  is 
that  the  legatee  left  it  in  his  hands  to  be  called  for  without 
notice,  when  he  needed  it,  and  if  so,  the  executor  should  not  be 
charged  with  interest.  He  could  not  invest  it,  lest  a  demand 
should  be  made  the  next  day.  An  executor  is  not  chargeable  with 
mterest  on  all  sums  received  by  him  and  not  applied  to  the  pur- 
poses of  the  estate ;  provided  he  has  reasons  which  rendered  it 
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proper  to  retain  them  in  his  hands.  {McCaiv  v.  Blew'd,  1 
Bailey's  Eq,  Rep.  98.)  To  charge  him  with  interest  is  virtU' 
ally  charging  him  with  imaginary  values;  which  is  manifestly 
absurd,  and  contrary  to  equity ;  and  it  cannot  be  done  unless  il 
is  shown  that  he  was  grossly  negligent  and  wilfully  in  fault. 
(14  John.  Rep.  526.)  This  court,  in  Jacot,  adm'r  ^c.  v.  Ein- 
mett,  adrrir  ^c.  (a)  held  that  where  an  administrator  mixes 
the  money  belonging  to  the  estate  of  his  intestate  with  his  own, 
and  uses  it  so  that  he  has  it  not  on  hand  when  he  is  called  on  for 
payment,  he  may  be  charged  with  interest.  But  that  a  mere 
neglect  by  an  administrator  to  invest  money  which  he  may  be 
called  upon  to  pay  over  to  the  distributees  at  any  time,  will  not 
subject  him  to  the  payment  of  interest,  if  the  money  was  kept 
ready  to  be  paid  over  when  called  for.  That  case  seems  con- 
clusive as  to  the  question  of  interest;  for  it  appears  that  the 
executor  here  has  always  been  ready  to  pay  the  legatee  his 
legacy.  If  it  could  not  have  been  collected,  or  even  if  he  had 
ever  demanded  it,  there  would  then  be  some  show  of  neglect,  and 
some  reason  for  inflicting  the  punishment  on  the  executor  in  the 
payment  of  the  interest.  {See  also  2  Dallas,  183.)  The  cases 
referred  to  in  1  John.  Ch.  Rep.  84,  510,  620,  are  none  of  them 
like  this.  In  those  cases  it  appeared  that  the  executor  had 
made  use  of  the  money  and  mixed  it  with  his  own  funds,  but 
particularly  had  made  no  effort  to  get  rid  of  the  money  by 
offering  payment"  to  the  persons  entitled  to  receive  it.  In  those 
cases  where  an  executor  is  making  use  of  money,  it  is  but  just 
that  he  should  not  make  a  profit  out  of  the  estate ;  but  here  the 
executor  took  great  pains  to  rid  himself  of  the  money ;  and 
there  is  no  pretence  of  his  using  it  for  his  own  benefit.  At  all 
events  there  is  no  proof.  In  the  caSes  in  Ram  on  Assets,  512, 
the  court  only  make  an  executor  pay  interest  when  he  was 
directed  by  the  will  to  invest  money,  and  instead  of  so  doing, 
he  keeps  it  himself.  Indeed,  all  the  cases  are  decided  on  the 
principle  that  an  executor  must  pay  interest  when  he  has  not 
done  his  duty,  or  has  violated  his  trust,  either  by  not  investing 

(a)  In  Chancery,  Aug.  6,  1844. 
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as  directed,  or  by  mixing  and  using  the  money  as  his  own,  so 
as  not  to  be  able  to  pay  when  called  on.  It  would  be  unjust, 
in  this  case,  to  compel  the  payment  of  interest  for  money  kepi 
on  hand  for  the  express  purpose  of  paying  this  legatee,  for  a 
length  of  time  that  in  any  case,  not  a  trust,  would  bar  the  ap- 
pellant's right  to  recover  at  all.  A  legacy  payable  at  a  certain 
time  will,  notwithstanding,  only  carry  interest  from  the  time  it 
is  demanded.  {Joliffe  v.  Crew,  Free,  in  Chan.  11.  Kiiapp  v. 
Powell,  Idem.  1  Ves.  310.  2  Id.  563.  2  Freem.  Rep.  1.) 
The  cases  cited  by  appellant's  counsel  to  show  that  from  the 
length  of  time,  the  use  of  the  money  by  the  executor  was  to  be 
inferred,  and  that  consequently  he  was  chargeable  with  interest, 
are  none  of  them  applicable  in  the  present  instance.  The  money 
in  those  cases  seems  to  have  been  retained  for  no  visible  substan- 
tial purpose  whatever.  Neither  is  the  case  of  Lyles  v.  Halton, 
(6  Gill  Sf  John.  122,)  at  all  applicable.  There  the  executor 
negligehtly  left  the  estate  unsettled,  and  then  suffered  the 
account  to  remain  unpaid ;  neither  of  which  acts  is  the  respon- 
dent guilty  of.  He  settled  the  estate,  paid  all  the  legatees,  and  . 
would  long  since  have  closed  up  the  business  but  for  the  refusal 
of  the  appellant  to  receive  the  ,f  250.  In  the  case  of  Stephen  v. 
Van  Beuren,  (1  Paige,  480,)  it  was  decided  that  if  an  executor 
retains  the  money  of  infants  for  several  years,  without  good 
reason  for  so  doing;,  he  will  be  charged  with  the  interest 
which  he  might  have  received  thereon.  In  that  case  there  was 
a  direct  application  for  payment  on  the  part  of  the  guardian  of 
the  children,  and  a  positive  refusal  on  the  part  of  the  executor 
to  pay.  In  the  case  before  the  court,  there  was  neither  a  de- 
mand nor  refusal ;  but  on  the  contrary,  an  offer  of  payment  was 
made  by  the  ex°.cutor,  which  offer  was  met  on  the  part  of  the 
legatee  by  a  contemptuous  refusal.  As  the  appellant  had  a  right 
to  call  on  the  executor,  any  day,  for  the  money,  or  to  sue  him 
forthwith,  the  executor  was  obliged  to  keep  it  ready  for  him  on 
demand  ;  and  thus  was  unable  to  make  any  investment. 

H.  G  Onderdonk,  in  reply.     The  case  of  Halsey  v.   Van 
dmringe,{6  Paige,  12,)  disposes  of  the  question  of  counsel  fees?. 
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Even  if  the  $50  was  allowed  for  services  rendered,  and  advict 
given  to  the  executor,  in  the  exercise  of  his  duties,  as  well  as  on 
the  rendering  his  account,  this  would  not  alter  the  case.  Such 
was  not  the  fact,  however,  as  appears  from  the  testimony  of  the 
executor.  Even  admitting  that  the  $250  was  tendered;  it  does 
not  vary  the  case.  It  is  not  pretended  that  the  whole  sum  Qt' 
,$468,3G  was  ever  offered.  The  argument  of  the  respondent's 
counsel  affects  only  the  sum  of  $250 ;  and  he  treats  the  case  as 
if  that  $250  was  the  whole  amount  involved  in  controversy. 

The  case  of  Jacot  v.  Emmet,  cited  by  the  respondent,  is  far 
from  deciding  the  case  in  his  favor.  One  part  of  the  decision  is 
by  no  means  a  new  doctrine,  viz.  that  where  an  executor  uses 
trust  money  and  mixes  it  with  his  own,  so  that  he  has  it  not 
when  called  for,  he  is  then  chargeable  with  interest.  The  cor- 
rectness of  that  doctrine  is  admitted,  and  we  ask  the  court  to 
apply  the  rule  in  the  present  instance.  That  case  also  decided 
"  that  a  mere  neglect  to  invest  money  which  the  executor  may 
be  called  on  to  pay  over  at  any  moment,  will  not  subject  the 
executor  to  interest,  if  the  money  was  kept  ready  to  be  paid  ovei 
when  called  for."  The  decision  is  confined  to  the  case  where 
an  executor  is  liable  to  be  called  on  for  payment  at  any  moment. 
Where  a  party  is  in  daily  expectation  of  being  compelled  to  pay, 
it  would  be  unreasonable  to  exact  from  him  that  he  should  al- 
ways have  the  money  ready  to  be  paid,  and  that  he  should  at 
the  same  time  keep  it  invested.  The  respondent's  counsel  rests 
his  defence  entirely  on  this  ground.  But  the  facts  of  this  ca.se 
show  a  different  state  of  things.  He  admits  that  he  had  funds  in 
his  hands  on  the  4th  May,  1833,  and  that  he  was  at  that  time  in 
duty  bound  to  pay  them  over.  This  is  the  ground  on  which 
we  ask  interest.  The  appellant  is  a  residuary  legatee.  lie  has 
no  claim  for  payment  until  all  the  debts,  legacies  and  charges  of 
every  kind  are  paid  off  and  discharged.  A  legacy,  other  than  a 
residuary  legacy,  may  be  required  after  one  year  from  the  issuing 
of  letters,  but  the  payment  of  a  residuary  legacy  cannot  be  en- 
forced until  the'whole  estate  is  closed;  for  until  that  time  the 
account  or  share  cannot  be  determined.  Therefore,  though  an 
executor  is  legally  bound  to  pay,  when  he  has  discharged  a)' 


1845.]  CASES  IN  CHANCERY.  g7 


Bui'tis  V.  Do'lge. 


Other  claims,  still  the  residuary  legatee  cannot  know  when  thai 
period  has  arrived.  Though  the  executor  may  be  legally  liable 
to  be  called  on  for  payment  as  soon  as  it  is  his  duty  to  pay  ofi 
the  legacy,  still  he  may,  and  in  this  case  has  entirely  placed  it 
out  of  the  power  of  the  legatee  to  call ;  by  keeping  him  in  igno- 
rance of  his  movements,  and  of  the  condition  of  the  estate.  Un- 
doubtedly we  have  a  right  to  cite  him  to  an  account;  but  how 
could  we  know  when  to  cite  him?  We  could  not  tell  when  he 
had  collected  all  the  demands  due  the  estate,  and  paid  all  the 
demands  against  it ;  and  until  then  the  amount  of  our  share  of 
the  residue  could  not  be  ascertained ;  but  the  statute  nowhere 
gives  the  legatee  a  right  to  demand  a  final  settlement.  Although 
.in  this  case  the  event  has  proved  that  we  had  a  legal  right  to 
tall  on  the  executor  for  payment  as  long  ago  as  May,  1833,  still 
we  had  no  means  of  learning,  and  did  not  learn  that  fact  until 

ho  final  settlement;  which  after  the  lapse  of  twelve  years,  he 
chose  to  cite  us  to  attend.  We  contend  that  it  was  his  duty  in 
May,  1833,  to  let  us  knOw  that  the  money  was  in  his  hands, 
"eady  to  be  paid  over. 

The  doctrine  contended  for  by  the  respondent's  counsel,  that 

•ecause  he  should  have  paid  the  money  twelve  years  ago,  and 
Because  we  have  suffered  him  to  use  it  that  length  of  time,  he 
should  now  be  exempted  from  interest,  strikes  us  as  being  ex- 
tremely absurd.  Again;  though  the  doctrine  laid  down  by  his 
Honor  in  Jacot  v.  Emmet  might  be  just  and  equitable,  where 
the  length  of  time  was  trifling,  we  insist  that  the  extraordinary 
lapse  of  twelve  years  entirely  varies  thp  case.  What  may  be 
naturally  and  reasonably  presumed  where  only  a  few  months 
had  elapsed,  would  become  unreasonable  and  forced,  in  a  case 
where  twelve  years  had  elapsed.  We  look  upon  the  lapse  of 
time  as  one  of  the  most  suspicious  features  in  this  case.  But 
there  was  another  and  most  important  point  in  the  above  decis- 
ion, which  we  will  now  consider.  It  was  added  to  the  rule 
above  laid  down  by  his  Honor  in  the  case  of  Jacot  v.  Emmet, 
as  an  indispensable  condition  to  the  exemption  of  the  executor 
from  interest,  that  he  should  have  held  the  money  ready  in  his 
hands  to  be  paid  over.     The  counsel  says  that  we  require  hina 
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to  keep  it  invested,  and  at  the  same  time  to  have  it  ready  to  lay 
over  when  called  for.  We  have  not  made,  and  do  not  make,  any 
such  unreasonable  request.  He  says  if  we  had  a  right  to  call 
on .  him  for  payment,  he  was  obliged  to  keep  it  ready  for  us. 
Undoubtedly;  all  that  we  ask  is,  that  he  should  prove  that  ho 
did  one  or  the  other :  that  he  either  kept  it  ready  to  pay  us,  or  that 
it  waS  invested.  That  he  kept  it  ready  was  not  proved,  and  that 
it  was  invested  is'  not  pretended.  Though  the  principle  of  the 
case  of  Jacot  v.  Emmet  is  just  and  equitable,  still  the  respondent 
does  not  bring  himself  within  its  terms.  If  he  had  shown  that 
he  had  been  liable  to  be  called  on  for  payment  at  any  time,  and 
that  he  had  kept  the  money  ready,  the  case  had  been  different. 
But  ir^  the  absence  of  any  proof  that  he  did  keep  the  money 
ready,  and  with  the  positive  testimony  that  neither  he  nor  any 
other  person  ever  notified  us  that  he  had  the  funds  ready  to  be 
distributed,  he  can  make  no  claim  to  the  application  of  the  rule 
laid  down  in  that  case.  He  relies  entirely  on  that  decision,  and 
if  he  fails  to  bring  himself  within  its  terms,  his  defence  fails. 

We  are  entitled  to  interest  at  seven  per  cent,  on  our  admitted 
demand  ($468,36)  from  May  4,  1833,  at  least ;  on  which  day, 
as  is  now  discovered,  the  executor  had  that  amouQt  of  onr 
money  in  his  hands  ;  and  since  which  time  he  has  never  notified 
us  of  his  readiness  to  pay  it  over,  nor  tendered  that  or  any  other 
amount  to  us,  nor  cited  us  to  attend  any  surrogate  or  other  ofli- 
cei  to  settle  upon  and  fix  the  amount  of  this  residue  due  us. 
And  we  further  insist,  that  the  interest  thereon  should  be  cal- 
culated by  annual  rests,  so  as  to  give  us  compound  interest ; 
and  that  we  are  entitled  to  a  decree  reversing:  the  decree  of  tho 
surrogate,  so  far  as  it  omits  to  allow  us  interest  on  the  $468,30, 
and  so  far  as  it  allows  to  the  respondent  the  $50  paid  to  coun- 
sel, and  the  $22^50  paid  by  the  executor  to  Sarah  Burtis  with- 
out authority. 

The  Cha.ncellor.  I  think  the  surrogate  was  right  in  sup 
posing  that  the  acting  executor  ought  not  to  be  charged  •s^itii 
interest,  on  the  amount  due  to  the  appellant  as  one  of  t!>e  resid- 
uary legatees.    The  whole  of  the  estate  which  came  to  t^<"  han'^'n 
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of  the  acting  executor,  including  the  $3000  which  one  of  the 
daughters  received  in  the  farm  at  a  valuation,  was  something 
more  than  $18,000;  of  which  each  residuary  legatee  was  enti- 
tled to  receive  less  than  f  500,  after  the  whole  estate  should 
have  been  collected  and  converted  into  money  so  as  to  be  prop- 
erly distributable  among  them.  Within  about  one  year  after 
the  granting  of  letters  testamentary,  the  acting  executor  had  so 
for  succeeded,  in  executing  his  trust,  as  to  be  able  to  make  a 
distribution  of  $250  of  the  residuary  estate  to  each  legatee.  He 
thereupon  paid  that  amount  to  each  of  the  other  legatees,  and 
tendered  the  same  amount  to  the  appellant;  who  for  some  rea- 
son, which  he  does  not  explain,  refused  to  receive  it,  until  the 
Tvhole  residue  should  be  ascertained  and  paid.  .This  offer  to  pay 
more  than  half  of  the  appellant's  residuary  share  was  immedi- 
ately after  the  expiration  of  the  year,  during  which  the  executor 
was  forbidden  by  law  to  pay  even  the  general  legacies.  (2  R.  S. 
90,  §  43.)  And  it  was  about  six  months  previous  to  the  time 
when  the  appellant  was  authorized  to  ask  for  an  account  and 
-distribution  of  the  residuary  estate.  The  appellant  therefore 
had  no  ground  for  declining  to  receive  this  part  of  his  distribu- 
tive share  because  the  executor  did  not  then  render  a  final 
account  and  pay  him  in  full.  About  ten  months  after  this 
offer  was  made,  the  acting  executor  had  succeeded  in  getting 
in  the  whole  estate ;  and  he  then  made  a  statement  of  his 
accounts,  and  paid  the  balances  due  to  the  other  five  residuary 
legatees,  in  full.  He  was  also  prepared  to  pay  off  the  whole 
residuary  share  of  the  appellant,  and  repeatedly  sent  word  to 
him  to  that  effect,  by  his  brother  ;  who  was  also  an  executor  to 
whom  letters  testamentary  were  granted.  To  be  sure,  that 
brother  does  not  recollect  that  he  gave  that  information  to  the 
appellant.  But  if  either  executor  was  bound  to  go  to  the  appel- 
lant and  give  him  this  information,  he  should  have  communi- 
cated the  message  to  his  brother;  or  he  should  have  informed 
the  acting  executor  that  he  had  not  done  so,  and  that  the  appel- 
lant was  ignorant  of  the  fact  that  a  final  dividend  had  been 
made  to  the  residuary  legatees. 

I  do  not,  however,  believe  that  the  appellant  was  ignorant  of 
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that  fact ;  as  the  parties  all  appear  to  have  lived  in  the  same 
neighborhood.  And  as  the  legatee  was  an  adult,  and  perfectly 
competent  to  attend  to  his  own  rights,  I  do  not  think  it  was  the 
duty  of  the  acting  executor  to  go  to  him  and  make  a  formal  ten- 
der of  the  money ;  especially  after  what  had  occurred  in  relation 
to  the  $250.  If  the  distributive  share  had  belonged  to  an  infant, 
who  was  ignorant  of  his  rights,  or  incompetent  to  attend  to 
them,  there  might  be  some  reason  for  charging  the  executor 
with  interest,  upon  money  which  he  had  kept  in  his  hands  for 
a  great  length  of  time  without  investment;  and  without  apply- 
ing to  the  proper  tribunal  for  directions  in  relation  to  the  fund. 
But,  in  this  case,  the  executor  had  no  right  to  invest  the  residu- 
ary share  of  the  appellant,  who  was  at  hand  and  might  call 
upon  him  for  payment  of  it  at  any  moment.  And  if  he  had  so 
invested  it,  the  investment  would  have  been  at  the  risk  of  the 
executor;  who  might  have  been  compelled  to  pay  the  money 
immediately,  even  if  it  had  been  invested  in  the  best  of  securi- 
ties. None  of  the  cases  cited,  where  executors  have  been 
charged  with  interest  for  neglecting  to  invest  moneys,  or  for 
keeping  them  on  hand,  contrary  to  their  duties  as  faithful  trus 
tees  of  the  fund,  are  therefore  applicable  to  this  case.  Nor  is 
there  a  particle  of  proof  here  to  induce  a  belief  that  the  executor 
had  mingled  the  trust  fund  with  his  own  moneys,  or  used  it  in 
any  way,  so  as  to  make  it  produce  any  interest.  And  when 
the  appellant  examined  him  on  oath  before  the  surrogate,  and 
might  have  compelled  him  to  disclose  the  fact  if  it  was  so,  he 
olijected  to  any  answer  from  the  executor  to  show  that  the  fact 
was  otherwise.  There  is  no  doubt,  therefore,  that  if  this  resid- 
uary legatee  had  gone  to  the  acting  executor,  at  any  time  after 
the  4th  of  May,  1833,  and  asked  for  his  distributive  share  of  his 
father's  estate,  or  had  sent  to  him  by  any  other  person,  authorized' 
to  receive  it,  he  could  have  had  his  money  at  once.  And  if  he 
had  done  so,  and  had  even  insisted  upon  his  one  sixth  of  the 
small  amount  claimed  as  an  over  payment  to  his  sister-in-law, 
the  executor  would  probably  have  paid  that  also;  and  the 
whole  expense  of  the  final  accounting  before  the  surrogata 
would  have  been  avoided. 
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.In  relation  to  that  item,  tiie  executor  unquestionably  acted  in 
good  faith,  believing  it  was  proper  for  him  to  pay  it ;  as  th» 
testator  had  been  in  the  habit  of  making  the  widow  of  his  de- 
ceased son  a  periodical  allowance  of  that  amount.  But  the 
payment  was  in  fact  unauthorized  ;  as  the  legacy  given  by  the 
will  was  all  she  was  entitled  to  receive,  as  a  bounty  merely, 
after  the  testator's  death.  And  as  no  time  was  fixed  Dy  the 
will  for  the  payment  of  her  legacy,  it  could  not  draw  interest 
until  the  expiration  of  one  year;  when  it  was  legally  due, 
under  the  provision  of  the  revised  statutes  before  referred  to. 

Neither  was  the  executor  entitled  to  charge  the  estate  with  a 
counsel  fee  upon  the  final  settlement  of  his  account  before  the 
surrogate,  or  for  drawing  up  his  accounts  in  a  proper  and  legal 
form  on  such  final  settlement.  The  whole  was  a  part  of  the 
proceeding  for  the  settlement  of  the  account  of  the  executor. 
And  the  statute  having  fixed  the  allowances  which  are  to  be  made 
to  advocates  and  proctors  in  surrogates'  courts,  when  they  are 
to  be  paid  as  costs  in  the  suit,  either  by  the  adverse  party  or  out 
of  the  fund  in  litigation,  the  surrogate  is  not  authorized  to  make 
an  arbitrary  allowance  to  the  executor  in  lieu  thereof  {Laws 
of  1837,  p.  536,  §  70.  Halsey  v.  Van  Amringe,  6  Paige's 
Rep.  12.)  Here  the  surrogate  had  the  power  to  award  costs  to 
the  executor,  to  be  paid  out  of  the  estate  of  the  testator ;  or  by 
Burtis  personally,  if  he  thought  this  final  accounting  had  been 
rendered  necessary  by  his  perverseness.  (2  R.  iS.  223,  §  10.) 
He  has  not  thought  proper  to  do  so  in  this  case,  except  to  tire 
extent  of  his  own  fees;  which  he  has  awarded  against  Burtis 
personally,  by  deducting  them  from  the  balance  found  due  to 
him  upon  the  accounting.  If  it  was  a  proper  case  to  allow  the 
executor  for  the  expenses  of  his  proctor  and  advocate,  upon  the 
accounting,  the  surrogate  should  have  taxed  their  costs  at  the  rates 
of  allowance  fixed  by  the  act  of  1837.  And  when  so  taxed  he 
should  have  deducted  the  whole  amount,  or  the  one  sixth  thereof 
only,  from  the  balance  found  due  to  Burtis  upon  the  accounting ; 
according  as  he  should  have  intended  to  charge  the  costs  upon 
Burtis  personally,  or  on  the  estate  of  the  testator  generally.  The 
one  sixth  of  these  two  items,  objected  to  in  the  petition  of  appeal, 
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nmounting  together  to  the  sum  of  $12,08,  must  be  tiddiid  to  the 
$548,36,  ascertained  by  the  surrogate's  decree  as  the  distributive 
share  of  the  appellant. 

The  surrogate,  however,  has  made  a  much  greater  mistake  in 
favor  of  the  appellant.  For,  instead  of  allowing  him  only  one 
?ixth  of  the  executor's  over-charge  for  commissions,  and  of  the 
$50  contingently  retained  to  meet  further  expenses,  he  has  al- 
lowed the  appellant  the  whole  of  those  two  items.  This  was 
unquestionably  an  inadvertence  on  the  part  of  the  surrogate; 
and  if  the  appellant  had  been  contented  with  the  decree  as  it 
^tood  he  would  have  had  the  benefit  of  it,  unless  the  executor 
had  thought  proper  to  hazard  the  costs  of  an  appeal  for  so  small 
an  amount.  But  the  executor  had  the  right,  under  the  provis- 
ions of  the  118th  rule,  to  bring  it  before  this  court,  by  his  answer 
to  the  petition  of  appeal.  The  error  in  relation  to  those  two  items 
must  therefore  also  be  corrected ;  although  the  effect  of  such 
allowance  will  be  to  reduce  the  amount  awarded  to  the  appel- 
lant. Deducting  five  sixths  of  these  two  items,  which  is  $66,67, 
from  the  sum  decreed  to  the  appellant  by  the  surrogate,  and 
adding  to  the  balance  the  $12,08,  for  the  one  sixth  of  the  counsel 
fee  and  of  the  overpayment  to  the  testator's  daughter  in  law, 
leaves  due  to  the  appellant  $482,26.  The  decree  of  the  surro- 
gate must  therefore  be  modified  so  as  to  direct  the  executor  to 
pay  that  amount  only. 

And  as  the  appellant  has  in  effect  wholly  failed  as  to  his  ap- 
peal, he  must  pay  the  respondent's  costs  upon  such  appeal. 


Dart  vs.  Palmer. 

An  allegation,  in  a  bill,  that  a  person  died  insolvent,  does  not  imply  that  he  died 
entirely  destitute  of  property,  but  only  that  his  property  was  not  sufficient  to  pay 
all  his  debts,  in  full. 

The  proper  allegation  in  a  bill,  where  it  is  sought  to  excuse  the  complainant  for  not 
making  the  representatives  of  a  deceased  person  parties  to  the  suit  is,  that  the  de- 
cedent died  insolvent  and  without  leaving  any  assets  for  the  payment  of  his  debta 

A  complainant  may  sometimes  avoid  the  necessity  of  making  particular  jiersons  par- 
ties, by  waiving  all  claim  against  them  in  his  bill.     But  this  cannot  be  done  to  th« 
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prejudice  to  the  rights  of  others,  who  are  defendants  in  the  suit.  Thus,  it  caniiof 
be  done  where  it  is  necessary  to  talte  an  account  against  the  defendant ;  and 
where  he  has  a  right  to  have  otlier  persons,  who  are  interested  in  the  taking  of  the 
account,  before  the  court,  to  save  the  necessity  of  a  future  litigation  with  them. 

Where  a  complainant,  in  his  bill,  claims  specific  relief  against  the  defendant,  and 
then  adds  a  general  prayer  for  such  further  or  other  relief  as  may  be  proper,  and  the 
case  made  by  his  bill  entitles  him  to  the  specific  relief  prayed  for,  and  when  no  othei 
parties  are  necessary  to  entitle  him  to  that  relief,  the  court,  at  the  hearing,  will  not 
grant  other  or  further  relief,  under  the  general  prayer,  if  persons  not  before  the 
court  are  necessary  parties  tosuch  other  or  further  relief;  although  the  case  made 
by  the  bill  would  have  entitled  the  complainant  to  that  relief  also,  if  all  the  propez 
persons  had  been  made  parties. 

But  if  the  bill,  in  such  a  case,  asks  for  a  discovery  as  to  some  fact  not  material  to  the 
specific  relief  prayed  for,  and  which  discovery  can  only  be  material  to  a  difierent 
kind  of  relief,  to  the  granting  of  which  relief  other  persons  are  necessary  parties, 
it  seems  the  defendant  may  demur  to  that  part  of  the  discovery ;  on  the  ground 
of  a  want  of  proper  parties. 

[f  the  case  made  by  the  bill  entitles  the  complainant  to  particular  relief,  against  the 
defendant,  and  would  also  entitle  him  to  further  relief  were  the  necessary 
parties  before  the  court,  and  where  the  prayer  of  the  bill  specifically  asks  for  the 
more  extended  relief,  to  which  the  complainant  is  not  entitled  in  consequence  of 
the  defect  of  parties,  the  /Jefendant  may  demur  to  the  whole  bill  for  want  of 
parties. 

This  was  an  appeal  from  a  decretal  order  of  a  vice  chancel- 
lor, overruling  a  demurrer  to  the  complainant's  bill.  The  object 
of  the  suit  was  to  obtain  an  account  and  payment  of  the  defen- 
dant's proportion  of  the  purchase  money  of  a  tract  of  land  in 
Ohio;  and  also  of  moneys  expended  upon  the  land  in  making 
improvements ;  and  for  expen.ses  paid  and  incurred  in  the  care 
and  management  and  preservation  of  the  property,  by  the  com- 
plainant, for  the  joint  be.nefit  of  all  the  persons  interested  in  the 
lands.  The  facts  as  stated  in  the  bill  were  substantially  as  fol- 
,ows :  In  1836,  Dart  the  complainant,  Palmer  the  defendant,  and 
H.  Pratt,  now  deceased,  by  an  agreement  between  themselves, 
were  to  purchase  the  Ohio  lands  and  to  pay  for  the  same,  in  the 
proportions  of  one  half  for  Dart,  one  third  for  Pratt,  and  one 
sixth  for  Palmer;  which  were  to  be  their  respective  interests  in 
the  lands  when  purchased.  And  for  the  convenience  of  the 
parties  m  giving  titles  to  purchasers,  upon  subsequent  sales 
thereof  in  small  parcels,  they  agreed  that  the  title  should  be 
taken  in  the  name  of  the  complainant,  and  be  held  by  him  fo3 
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the  benefit  of  the  associcUes,.  in  the  proportions  stated.  A  part  of 
the  purchase  money  was  paid,  and  a  deed  of  the  lands  was  taken 
in  the  name  of  the  complainant ;  who  gave  his  individual  notes, 
and  a  mortgage  upon  the  premises,  to  secure  the  residue  of  the 
price  of  the  land.  The  notes  were  subsequently  paid  by  him, 
either  with  moneys  received  from  his  associates  or  from  his  own 
means.  But,  as  the  bill  alleged,  neither  Palmer  nor  Pratt  fur- 
nished their  full  share  of  the  purchase  money  of  the  land.  After 
the  purchase,  Pratt  sold  a  part  of  his  interest  therein  to  O.  Allen. 
And  in  December,  1836,  Allen  and  the  three  original  associates 
entered  into  a  joint  contract  with  Dibble  <fc  Co.  to  perfornj  labor 
upon  the  land,  to  the  amount  of  $10,000,  in  grading,  excavating 
and  filling  up  streets,  (fee.  to  be  paid  for  by  the  associates  in 
monthly  instalments,  as  the  work  progressed.  Dibble  &  Co. 
performed  the  labor,  or  a  considerable  portion  of  it,  and  the  com- 
plainant paid  them  about  $6000  on  account  thereof  But  whethei 
the  other  associates  paid  the  contractors  any  thing,  or  whether 
the  whole  amount  due  to  Dibble  &  Co.  for  their  labor  under  the 
contract,  had  or  had  not  been  paid,  was  not  stated  in  the  bill 
After  the  purchase,  the  complainant,  at  the  request  of  Palmer  & 
Pratt,  took  the  principal  charge  of  the  lands  for  their  joint  ben: 
efit ;  and  in  the  care  and  management  and  preservation  of  tha 
property  he  incurred  and  paid  considerable  expense.  And,  as 
he  alleged  in  his  bill,  he  was  largely  in  advance  for  his  asso- 
ciates, who  were  interested  with  him  in  the  land ;  none  of  them 
having  paid  their  just  proportions  of  the  purchase  money  of  tha 
land  and  of  the  other  expenses.  Nor  had  the  representatives  of 
Pratt,  who  died  insolvent,  paid  their  just  shai'*;  thereof  since  his 
death.  The  bill  also  stated  that  the  complainar  t  had  called  upon 
the  defendant  to  account  with  him,  and  to  ps?  what  might  be 
found  due  to  him  from  the  defendant,  for  the  proj  ortion  of  the  lat- 
ter of  such  purchase  money  and  expenses ;  arid  that  the  defendant 
had  frequently  promised  to  do  so,  upon  receivinga  deed  of  his  share 
of  the  land  ;  that  in  April,  1844,  the  complainant  tendered  him 
a  good  and  sufficient  deed  of  one  sixth  of  the  1  ■>nd,  but  the  de- 
fendant refused  to  come  to  an  account,  and  to  pa  t  what  was  due 
from  him  on  account  of  such  purchase  money  and  expenses. 
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The  complainant  therefore  prayed  that  an  acco\int  might  be 
taken  between  him  and  the  defendant  in  relation  to  the  matters 
of  the  bill,  and  for  general  relief. 
The  following  opinion  was  delivered  by  the  vice  chancellor. 

Whittlesy,  V.  C.  There  is  no  doubt  about  any  of  thp 
grounds  of  demurrer  except  the  6th ;  which  is  that  Allen  and  the 
representatives  of  Pratt  should  be  made  parties.  The  bill  is  not 
multifarious.  No  profert  of  the  agreement  is  necessary.  The 
bill  does  not  state  whether  the  agreement  -was  in  writing  ;  and 
it  will  be  presumed  to  be  in  writing  if  a  writing  is  necessary  to 
its  validity.  Our  statute  of  uses  and  trusts  does  not  apply,  as  the 
lands  are  in  Ohio.  Chancery  has  concurrent  jurisdiction  with 
courts  of  law  in  matters  of  account.  We  are  not  able  to  deter- 
mine from  the  bill  whether  the  suit  is  barred  by  the  statute  of  lim- 
itations or  not.  The  demurrer  is  not  tenable  on  any  of  these 
grounds  ;  and  I  am  inclined  to  think  that  the  objection  for  want  of 
parties  cannot  be  sustafned.  There  is  no  joint  obligation  on  the 
part  of  the  co-purchaserfe  to  pay  the  complainant.  Each  is  respon- 
sible to  him  for  his  own  proportion.  The  accounts  of  the  others 
are  not  connected  with  the  accounts  of  this  defendant.  The 
complainant,  to  succeed,  must  show  that  he  has  paid  something 
for  this  defendant ;  and  this  account  is  to  be  settled  independent 
of  the  account  between  the  defendant  and  the  other  parties. 

The  demurrer  is  therefore  overruled  with  costs  ;  with  leave  to 
the  defendant  to  answer  in  twenty  days,  or  in  default  of  his 
answer  and  payment  of  the  costs  of  the  demurrer,  the  bill  to  be 
taken  as  confessed. 

A  Taber,  for  the  appellant. 

M.  T.  Reynolds,  for  the  respondent.  1.  The  case  as  presented 
Dy  the  bill  is  one  entire  transaction  and  peculiarly  appropriate 
to  the  jurisdiction  of  this  court.  2.  The  contract  between  Dart, 
Palmer  and  Pratt,  as  set  out  in  the  bill,  defines  the  rights  and  lia- 
bilities of  each  of  the  joint  purchasers,  and  is  binding  on  each 
and  every  one  of  them.     3.  The  land  purchased  being  situated 
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in  the  state  of  Ohio ;  the  statutes  of  this  state  regulating  contracts 
for  the  sale  and  purchase  of  real  estate,  entitled,  "  Of  fraudulent 
conveyances  and  contracts  relative  to  lands,"  "  Of  the  nature  and 
qualities  of  estates  in  real  property  and  the  alienation  thereof,"  and 
('  Of  uses  and  trusts,"  have  no  application  to  the  case  in  question. 
4.  If  the  land  was  situated  in  this  state,  the  part  performance 
shown  by  the  bill  would  take  the  case  out  of  the  statute.  5.  But 
it  does  not  appear  from  the  bill  that  the  contract  between  the 
three  joint  purchasers  was  not  in  writing.  On  the  contrary  it 
must  be  taken  as  granted  that  the  contract  set  out  in  the  bill  is 
a  legal  and  binding  contract ;  and  if  it  is  assumed  that  the  con- 
tract was  not  in  writing,  it  can  only  be  taken  advantage  of  by  plea 
or  answer.  6.  Orlando  Allen  and  the  representatives  of  Hira,m 
Pratt,  deceased,  could  not  be  joined  with  the  defendant  as  par- 
ties in  this  suit ;  if  the  complainant  has  a  claim  upon  them  for 
moneys  advanced  on  their  account,  the  remedy  against  them  is 
separate  and  distinct.  7.  By  the  contract  as  set  out  in  the  bill 
the  rights  of  the  several  parties  are  separate  and  distinct,  and  no 
one  party  is  respohsible  for  the  performance  of  the  agreement  by 
any  other  party.  8.  There  is  no  joint  obligation  on  the  part  of 
the  co-purchasers  to  pay  the  complainant.  Each  is  responsible 
to  him  for  his  own  proportion.  9.  The  bill  is  not  multifarious.  No 
profert  of  the  agreement  is  necessary.  10.  Chancery  has  con- 
current jurisdiction  with  courts  of  law  in  matters  of  account. 
11.  It  does  not  appear  from  the  bill  that  the  action  is  barred  by 
the  statute  of  limitations.  On  the  contrary,  the  bill  alleges  re- 
peated promises  by  the  defendant  to  pay,  when  a  conveyance 
should  be  made ;  and  that  pursuant  thereto  a  deed  was  made 
and  tendered  in  1844. 

Tnte  Chancellor.  I  do  not  think  it  necessary  to  examine 
any  of  the  objections  raised  by  the  demurrer  except  the  one 
which  relates  to  a  defect  of  parties.  For  the  vice  chancellor  is 
unquestionably  right  as  to  all  the  rest. 

The  representatives  of  Pratt  may  be  necessary  parties,  not- 
withstanding the  allegation  in  the  bill  that  he  died  insolvent 
For  that  does  not  imply  that  he  died  entirely  destitute  of  prop- 
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erty,  but  only  that  his  property  was  not  sufficient  to  pay  all  his 
debts,  in  full.  The  proper  allegation  in  a  bill,  where  it  is  sought 
to  excuse  the  complainant  for  not  making  the  representatives  of 
a  deceased  person  parties  to  the  sViit,  is  that  the  decedent  died 
insolvent  and  without  leaving  any  assets  for  the  payment  of  his 
debts.  {See  Siddon  v.  Connell,  10  Sim.  Rep.  58.)  In  relation 
to  the  claim  of  the  complainant,  for  so  much  of  the  defendant's 
share  of  the  purchase  money  of  the  land  as  remains  unpaid,  and 
for  his  share  of  the  expenses  incurred  and  paid  by  the  complain- 
ant in  the  care  and  management  and  for  the  preservation  of  the 
property,  I  do  not  see  that  cither  Pratt's  representatives  or  Allen 
are  necessary  parties.  For,  in  relation  to  those  matters,  a  perfect 
decree  may  be  made  between  the  present  parties  to  this  suit, 
without  interfering  in  any  way  with  the  rights  of  Allen,  or  of 
Pratt's  estate. 

The  only  difficulty  in  respect  to  parties  arises  from  that  part 
of  the  complainant's  claim  which  is  founded  upon  the  alleged 
payment  of  more  than  his  share  of  the  labor  upon  the  Ohio  lands, 
under  the  contract  with  Dibble  &;  Co.  There  all  the  associates 
who  were  interested  in  the  land  became  jointly  liable,  to  the  con- 
tractors, for  the  whole  amount  of  labor  which  was  to  be  per- 
formed. And  if  the  whole  of  such  labor  has  not  been  paid  for, 
Palmer  is  still  1  iable  to  the  contractors  for  the  deficiency ;  although 
it  should  exceed  the  amount  of  his  sixth  of  the  whole  expendi- 
ture for  labor  upon  thB  premises.  And  even  if  the  contractors 
have  been  paid  in  full  by  the  associates,  or  some  of  them,  a  decree 
in  this  cause  in  favor  of  the  complainant,  founded  upon  an  ac- 
counting to  which  neither  Allen  nor  the  representatives  of  Pratt 
were  parties,  wotild  not  protect  the  defendant  from  further  liabil- 
ity to  them  ;  should  either  of  them  institute  a  new  suit  against 
him,  claiming  that  Pratt  or  Allen  had  paid  to  the  contractors 
more  than  their  respective  shares,  for  the  labor.  I  see  iiothin<r 
to  take  this  part  of  the  complainant's  claim  out  of  the  general 
rule  that  where  several  persons  are  interested  in  the  taking  of 
an  account,  they  should  all  be  made  parties,  either  as  complain- 
ants or  defendants.  I  think  it  is  therefore  a  valid  objection,  to 
so  iriuch  of  the  discovery  and  relief,  sought  by  the  complainant's 
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biL,  as  relates  to  the  expenditures  for  the  labor  performed  oy 
Dibble  &  Co..  upon  the  preinises,  that  Allen  and  the  represcniu- 
tives  of  Pratt  are  not  made  parties.  The  complainant  may 
sometimes  avoid  the  necessity  of  making  particular  persons  par- 
ties, by  waiving  all  claim  against  them  in  his  bill.  But  this  can- 
not be  done  to  the  prejudice  of  the  rights  of  others  who  are 
made  defendants  in  the  suit.  It  cannot  therefore  be  done  where 
it  is  necessary  to  t§ike  an  account  against  the  defendant ;  and 
where  he  has  a  right  to  have  other  persons,  interested  in  the 
taking  of  the  account,  brought  before  the  court,  to  save  the  neces- 
sity of  a  future  litigation  with  them.  (  Welf.  Eq.  PL  80 ;  Story's 
Eq.  PL  §  137,  138.) 

The  only  remaining  question  to  be  considered  is  whether  the 
objection  for  want  of  parties  in  this  case  authorized  a  demurrer 
to  the  whole  bill.  Some  doubt  appears  to  have  existed,  in  Eng- 
land, whether  the  want  of  proper  parties  as  to  a  part  of  the  re- 
lief to  which  the  plaintiff  would  be  entitled  if  all  the  necessary 
parties  were  before  the  court,  would  authorize  a  demurrer  to  the 
whole  bill.  In  the  case  of  Tlie  East  India  Co.  v.  Coles  and 
others,  (3  Swan.  Rep.  143,  n.)  the  demurrer  was  to  the  whole 
bill ;  and  it  was  admitted  that  as  to  some  parts  of  the  bill  a  de- 
njurrer  would  hold,  for  want  of  parties.  But  the  counsel  for 
the  complainant  insisted  that  a  decree  might  be  made  as  to  part 
of  the  matters  in  controversy,  against  the  defendants  then  be 
fore  the  court,  without  the  absent  parties ;  and  that  the  demur- 
rer was  not  well  taken  as  to  tliat  part  of  the  bill.  The  lord 
chancellor  was  inclined  to  think  there  could  not  be  a  partial 
/demurrer  for  want  of  parties,  and  that  the  demurrer  to  the 
whole  bill  was  therefore. proper  ;  and  he  directed  the  allowance 
of  the  demurrer.  But  upon  a  suggestion  of  JVIr.  Mitford  thai 
there  were  cases  in  which  partial  demurrers  for  want  of  parties 
had  been  allowed,  the  cause  was  directed  to  stand  over  until  the 
next  day.  The  counsel  for  the  complainant,  however,  elected  to 
pay  the  costs  of  the  demurrer  and  amend  the  bill ;  so  that  the 
further  examination  of  that  question  was  rendered  unnecessary. 
The  cases  referred  to  by  Mr.  Mitford,  were  Astley  v.  Fouri' 
taine,  {Finch,  4,)  Atwood  v.  Hawkins,  {Idem,  113,)  and  Bre& 
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senden  v.  Decreets,  (2  Ch.  Ca.  197.)  In  the  first  of  thos« 
cases,  it  will  be  seen,  by  a  reference  to  the  very  imperfect  re- 
port of  it  in  Finch,  that  the  demurrer  which  raised  the  objec- 
tion for  want  of  proper  parties  was  overruled.  And  I  infer  from 
the  report  that  the  demurrer,  which  was  allowed,  was  a  demur- 
rer to  a  part  of  the  discovert/  merely ;  and  that  its  temporary 
allowance  proceeded  upon  the  then  debateable  ground,  that 
where  the  answer  explicitly  denied  the  whol.o  facts  upon  which 
the  complainant's  right  to  relief  rested,  the  defendant  was  not 
bound  to  make  a  discovery  of  matters  which  were  only  conse-  ■ 
quential  upon  such  right  to  relief  In  the  second  case,  however, 
if  the  report  is  correct,  Lord  Nottingham  did  allow  a  demurrer 
to  a  part  of  the  bill,  for  want  of  proper  parties ;  and  allowed  the 
case  to  proceed  as  to  another  distinct  cause  of  suit,'in  which  the 
absent  parties  had  no  interest.  In  the  last  ease  referred  to  by  Mr. 
Mitford,  I  infer  that  the  demurrer,  which  was  for  the  want  of  an 
administrator  de  bonis  non,  of  the  personal  estate  of  a  judg- 
ment debtor,  who  was  first  liable  for  the  payment  of  the  com- 
plainant's debt,  as  a  party  defendant,  was  a  demurrer  to  the 
■v/hole  bill.  Indeed  it  could  not  well  be  otherwise ;  as  the  objec- 
'ion  went  to  the  whole  of  the  complainant's  claim,  against  the 
rents  and  profits  of  the  estate  received  by  the  guardians  of  the 
heir  at  law  of  the  judgment  debtor.  And  it  was  probably  held 
that  a  bad  plea  to  a  part  of  the  relief  sought  did  not  Overrule  a 
good  demurrer  to  the  whole  bill. 

It  does  not  necessarily  follow,  however,  even  if  there  are  some 
cases  in  which  it  might  be  proper  to  allow  the  defendant  to  de- 
mur to  particular  parts  of  a  bill,  for  want  of  parties,  that  a  de 
murrer  to  the  whole  bill  may  not  be  sustained,  where  it  appears 
from  the  bill  itself  that  the  complainant  claims  some  specific 
relief,  to  which  he  is  entitled  upon  the  case  made  by  his  bill, 
but  as  to  which  the  bill  is  defective  for  want  of  proper  parties. 
Thus,  if  the  complainant  in  his  bill  claims  specific  relief, 
against  the  defendant  therein,  and  then  adds  a  general  prayci 
for  such  further  or  other  relief  as  may  be  proper,  and  the  case 
made  by  bis  bill  entitles  him  to  the  specific  relief  prayed  for 
Dnd  no  other  parties  were  necessary  to  entitle  him  to  that  relief 
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the  court,  at  the  hearing,  ought  not  to  grant  otfier  or  further  re* 
lief,  under  the  general  prayer,  when  persons  not  before  the  court 
are  necessary  parties  to  such  relief;'  even  where  the  case  made 
by  the  bill  would  have  entitled  the  complainant  to  that  re 
lief  also,  against  the  defendant,  if  all  the  proper  persons  had 
been  made  parties.  For  in  the  case  supposed,  it  is  at  least 
doubtful  whether  the  defendant  could  have  demurred  to  the 
whole  bill,  for  want  of  parties.  But  if  the  bill,  in  such  a  case, 
had  asked  for  a  discovery  as  to  some  fact  which  was  not 
material  to  the  specific  relief  prayed  for,  and  which  discov 
ery  could  only  be  material  to  a  different  kind  of  relief,  to 
the  granting  of  which  relief  other  persons  were  necessary  pai  - 
ties,  I  see  no  valid  objection  to  allowing  the  defendant  tj 
demur  to  that  part  of  the  discovery  sought ;  upon  the  ground 
of  a  want  of  proper  parties.  On  the  other  hand,  where  the  case 
made  by  the  bill  entitles  the  complainant  to  particular  relief 
hgainst  the  defendant,  and  would  entitle  him  to  further  relief 
also  if  the  necessary  parties  were  before  the  court,  and  tho 
prayer  of  the  bill  specifically  asks  for  the  more  extended  relief, 
to  which  he  is  not  entitled  in  consequence  of  the  defect  of  parties, 
the  defendant  may  properly  demur  to  the  whole  bill,  for  want  of 
proper  parties.  This  was  so  decided  in  the  recent  case  of  Ljd- 
better  v.  Long,  (4  Mi/l.  6f  Cr.Rep.  286,)  by  the  vice  chancellor 
of  England.  And  that  decision  was  affirmed  by  Lord  Gotten 
ham,  upon  appeal.  That  case  cannot  be  distinguished  in  prin- 
ciple from  the  one  now  under  consideration  ;  and  I  am  disposfld 
to  follow  it  as  a  correct  exposition  of  the  law  of  the  court  r  n 
this  subject. 

T'he  decretal  order  appealed  from  must  therefore  be  reversed. 
But  as  this  was  a  new  and  unsettled  question  here,  I  shall  not 
charge  the  respondent  with  the  costs  upon  this  appeal.  The 
demurrer  must  be  allowed,  with  the  costs  thereof,  and  of  the 
argument  in  the  court  below  ;  but  with  liberty  to  the  complain- 
ant to  amend  his  bill,  within  sixty  days,  by  making  Allen  and 
the  personal  representatives  of  Pratt  parties.  He  is  also  to  be  at 
liberty  to  make  the  heirs  of  Pratt  parties,  if  he  shall  be  advised 
to  do  so ;  or  any  other  persons  who  have  succeeded  to  the  enui 
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table  interests  of  Allen  or  of  Pratt  in  the  Ohio  lands.  And  if  the 
uinendment  is  not  made  within  the  time  prescribed,  the  bill  is 
'o  be  dismissed  with  costs. 


Drew,  adm'r,  &c.  vs.  Dwyer. 

Whcro  a  creditor's  bill  is  filed  in  the  court  of  chancery,  upon  the  return  of  an  exe- 
cution at  law  unsatisfied,  and  the  defendant  is  subsequently  let  in  to  defend  in 
l.he  action  at  law,  the  judgment  being  left  to  stand  as  a  security  to  the  adverse 
party,  the  proper  course  is  to  stay  the  proceedings,  in  the  court  of  chancery,  until 
the  final  decision  of  the  court  of  law,  upon  the  new  trial,  is  ascertained. 

The  injunction  in  the  creditor's  suit  should  be  retained  until  that  time  also;  unless 
the  defendant  chooses  to  give  security  to  pay  whatever  sum  may  he  recovered 
against  him  in  the  action  at  law,  together  with  the  costs  in  the  creditor's  suit. 
But  if  such  injunction  is  dissolved  by  the  court,  upon  motion,  a  new  injunction, 
founded  upon  the  second  verdict,  ought  not  to  be  granted,  except  upon  new  facts. 

Where  proceedings  are  stayed  upon  a  second  verdict,  in  a  suit  at  law,  until  an 
application  for  a  new  trial  can  be  made,  it  is  irregular  for  the  plaintiff  to  take  out 
an  execution  upon  a  judgment  which  has  been  ordered  to  stand  as  security  for 
the  amount  of  such  second  verdict.  And  he  will  not,  by  issuing  such  execution, 
entitle  himself  to  have  an  injunction  renewed,  which  had  previously  heen  dissolved 
in  consequence  of  the  granting  of  the  new  trial  upon  the  first  verdict. 

This  was  an  ajjpeal  from  an  order  of  the  vice  chancellor  of 
tbe  seventh  circuit,  granting  an  injunction.  The  complainant 
brought  an  action  of  trover  against  the  defendant,  in  the  su- 
preme court,  and  recovered  a  verdict  for  about  $1100.  Shortly 
aftnr  the  trial  the  defendant  obtained  an  order  to  make  a 
case,  and  to  stay  the  proceedings  upon  the  verdict  until  the  case 
could  be  argued,  on  condition  that  the  plaintiff  should  be  per- 
mitted to  enter  up  his  judgment  upon  the  verdict  in  the  mean^ 
time,  to  stand  as  security.  The  judgment  was  accordingly 
entered  and  docketed,  in  May,  1843.  The  case  was  subse- 
q'lently  made,  and  was  argued  before  the  circuit  judge,  who 
refused  to  grant  a  new  trial.  The  plaintiff  then  issued  his 
execution  upon  the  judgment,  which  was  returned  unsatisfied- 
He  thereupon  filed  an  ordinary  creditor's  bill   in  this  suit,  in 
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February,  1844,  and  obtained  the  usual  injunction  thereon.  Ir. 
the  meantime  the  defendant  had  appealed  from  the  decision  o/  the 
circuit  judge ;  and  had  given  the  security  required  by  the  foarth 
section  of  tlie  act  of  April,  1832,  relating  to  the  supreme  courJ 
and  circuits.  And  in  May  term,  1844,  he  obtained  an  order  for 
a  new  trial,  by  default;  which  order  contained  no  allusion  to  the 
judgment  which  had  been  entered  to  stand  as  security,  under 
the  order  of  the  circuit  judge.  The  defendant  therefore  pleaded 
the  order  of  *the  supreme  court,  for  a  new  trial,  and  the  orders 
and  decision  of  the  circuit  judge  previous  thereto,  in  bar  of  this 
suit.  He  likewise  applied  to  dissolve  the  injunction ;  which 
application  was  granted.  The  action  in  the  supreme  court  was 
subsequently  brought  to  trial,  a  second  time,  on  the  12lh  of 
November,  1844,  and  a  verdict  was  obtained  for  the  plaintiff 
for  $750.  And  the  same  day  the  defendant  obtained  an  order 
to  stay  the  proceedings  upon  the  verdict ;  and  giving  him  thirty 
days  to  make  a  case,  or  bill  of  exceptions,  for  the  purpose  of 
moving  for  a  new  trial  thereon.  A  day  or  two  afterwards  the 
complainant  obtained  an  order  for  the  defendant  to  show  cause 
why  the  injunction  in  this  suit  should  not  be  renewed.  And 
within  the  thirty  days,  allowed  for  making  the  case  or  bill  of 
exceptions,  upon  the  second  verdict,  the  vice  chancellor,  upon  a 
hearing  of  the  parties,  made  the  order  which  was  now  appealed 
from. 

David  Wright,  for  appellant.  The  order  appealed  from 
shouU  be  reversed,  because,  I.  The  judgment  upon  which  tlie 
bill  was  filed,  ceased  to  have  any  force,  upon  the  granting  of 
the  new  trial ;  the  supreme  court  not  having  inserted  a  clause  in 
the  rule  granting  a  new  trial,  allowing  the  judgment  to  stand  as 
security.  {Grah.  Pr.  634,  637.  6  Cowen,  390.  8  Paige,  374. 
7  Id.  448.  3  Id.  506.  2  R.  iS.  127,  2d  ed.  4  Hill,  125.  IS 
Wendell,  554.  12  Id.  254.  See  also  Grah.  Pr.  367,  tit.  lies- 
titution,  and  the  cases  there  cited.)  , 

II.  No  injunction  can  be  granted  upon  affidavit.  If  the  com- 
plainant wished  to  avail  himself  of  the  verdict  upon  the  new 
trial,  he  should  have  filed  a  supplemental  bill.     This  injunction 
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was  issued  upon  the  affidavit  and  not  upon  tlie  bill.  (2  R.  *S. 
108,  §  77,  2d  ed.)  It  is  true  there  is  a  bill  on  file  in  this  cause, 
but  not  a  bill  upon  which  this  injunction  is  founded.  {See  1 
Hoffman's  Pr.  334,  5,  6.) 

III.  Tlie  costs  of  the  former  motion  remained  unpaid,  and 
the  complainant  could  have  no  relief  until  he  paid  these  costs. 

IV.  The  vice  chancellor  should  have  granted  costs  of  opposing 
motion,  to  -defendant,  because  complainant  asked  for  more  than 
he  was  entitled  to  ;  to  wit,  that  the  order  of  29th  October  should 
be  modified  as  to  costs,  and  that  he  have  leave  to  reply  to  de- 
fendant's plea.     (2  Paige,  89.) 

V.  The  order  of  12th  November,  slaying  the  plaintiff's  pro- 
ceedings for  thirty  days,  had  not  expired  when  the  motion  of 
10th  December  was  made ;  and  that  order  precluded  him  from 
any  benefit  upon  the  second  verdict. 

VI.  The  matter,  at  the  time  of  the  motion,  stood  thus :  verdict 
24th  May,  1843,  for  $1090,32  and  judgment,  and  execution  there- 
upon returned  unsatisfied ;  that  verdict  set  aside  and  new  trial 
granted  ;  a  second  verdict  for  $750,  and  a  stay  of  proceedings 
thereon  ;  no  fixed  demand  due  from  defendant  to  complainant; 
no  judgment  upon  which  to  base  a  bill  for  an  injunction  :  and  no 
amount  determined,  upon  the  payment  of  which  defendant's 
property  could  be  released  from  the  injunction. 

S.  P.  Nash,  for  respondent.  The  judgment  docketed  in  the 
supreme  court  was  in  no  way  affected  by  reason  of  the  verdict 
being  reduced  upon  the  second  trial. 

The  Chancellor.  The  Dill  in  this  cause  was  properly 
filed,  and  the  usual  injunction  was  regularly  granted  on  siich 
bill ;  because  at  that  time  the  judgment  was  in  full  force,  and 
all  the  complainant's  proceedings,  in  the  issuing  and  procuring 
the  return  of  the  execution,  were  perfectly  regular.  And  if  the 
order  of  the  supreme  court,  granting  a  new  trial,  did  not  neces- 
fifinly  vacate  the  judgment,  which  had  been  entered  up  as 
security,  upon  the  application  to  the  circuit  judge  for  a  new 
trial,  the  plea  of  the  defendant  cannot  be  sustained.     If  so,  tha 
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original  injunction  should  have  been  retained  until  the  final 
result  of  the  new  trial  could  be  ascertained ;  unless  the  defen- 
dant chose  to  give  security,  to  the  satisfaction  of  the  court,  to 
pay  whatever  might  be  recovered  against  him  in  the  action  at 
law,  together  with  the  costs  of  this  suit.  The  regular  course, 
where  a  creditor's  bill  has  been  properly  filed  here  upon  an 
execution  returned  unsatisfied,  and  where  the  defendant  is  after- 
wards let  in  to  make  a  defence,  in  the  action  at  law,  leaving  the 
judgment  to  stand  as  a  security  to  the  adverse  party,  is  to  stay 
the  proceedings  in  this  court,  until  the  final  decision  of  the  court 
of  law,  upon  the  case  there. 

The  question  whether  the  granting  of  the  new  trial,  by  the 
supreme  court,  necessarily  vacated  the  judgment,  which  the  cir- 
cuit judge  had  permitted  to  be  entered  as  security,  as  the  condi- 
tion upon  which  he  would  allow  time  to  make  a  case  and 
apply  for  a  new  trial,  did  not  properly  arise  upon  the  applica- 
tion for  a  new  injunction,  founded  upon  the  second  verdict. 
For  if  an  injunction  was  proper,  before  the  final  decision  of  the 
court  upon  the  second  trial,  that  was  a  good  answer  to  the 
application  to  dissolve  the  original  injunction;  and  the  com- 
plainant should  have  appealed  from  that  decision.  Not  having 
done  so,  he  cannot  apply  to  review  the  decision  in  this  form ; 
but  he  must  show  that  something  has  occurred  since  the 
injunction  was  dissolved  which  entitles  him  to  revive  it.  Here 
the  affidavit,  on  the  part  of  the  defendant,  shows  that  although  a 
new  verdict  has  been  given,  for  about  two  thirds  the  amount  of 
the  first,  the  circuit  judge  thought  there  was  probable  cause  for 
staying  the  proceedings  thereon,  until  an  application  for  a 
second  new  trial  could  be  made ;  and  that  he  had  accordingly 
stayed  the  proceedings  upon  that  verdict.  During  such  a  stay 
it  would  not  have  been  regular  to  take  out  a  new  execution, 
upon  a  judgment  which  had  been  allowed  to  stand  as  security, 
for  the  amount  of  the  second  verdict.  There  was  not,  therefore,  a 
sufficient  ground  for  renewing  an  injunction  which  had  been 
previously  dissolved. 

The  order  appealed  from  must  be  reversed,  and  the  injunction 
must  be  dissolved.    The  costs  of  the  defendant,  in  opposing 
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the  motion  in  tiie  court  below,  must  abide  the  event  of  this  suit; 
and  neither  party  is  to  have  costs  as  against  the  other,  upon  this  , 
appeal.  The  complainant  is  also  to  have  liberty  to  apply  to 
the  vice  chancellor  to  revive  the  injunction,  if  he  shall  be  sc 
advised,  after  the  verdict  shall  have  become  absolute  and  bind- 
ing upon  the  defendant,  by  the  refusal  of  the  supreme  court  to 
?rant  a  second  new  trifil. 


Christie  vs.  Bishop  and  others. 

A  purchaser  of  a  judgment,  who  had  not  actually  paid  the  purchase  money  at  ths 
time  of  the  commencement  of  a  suit  in  this  court  to  set  aside  a  sale  under  such 
judgment,  is  not  entitled  to  protection,  as  a  bona  fide  purchaser,  as  against  the 
complainant's  equity. 

A  party  who  has  parted  with  his  right  or  interest  in  property,  or  in  a  chose  in  ac- 
tion, by  an  absolute  sale  and  assignment  to  another  person,  cannot  by  his  subse- 
quent admissions  affect  the  right  of  the  purchaser. 

And  the  fact  that  such  admissions  are  made  upon  the  oath  of  the  former  owner  does 
not  alter  the  principle ;  where  such  oath  is  ex  parte,  and  without  any  opportunity 
for  cross-examination  of  the  person  making  the  admissions. 

!t  is  a  general  rule  not  to  allow  admissions,  or  statements,  in  the  separate  answer 
of  one  defendant,  to  be  read  in  evidence,  to  sustain  the  complainant's  case  against 
a  co-defendant ;  unless  the  defendants  stand  in  such  a  relation  to  each  other  that 
the  admissions  of  each,  if  not  under  oath,  would  be  evidence  against  the  other; 
as  in  the  case  of  several  defendants  standing  in  the  relation  of  copartners,  or  aJ 
having  a  joint  interest  in  the  subject  matter  of  the  litigation. 

The  cases  of  field  v.  Hollaiul,  (G  Cranch,  S4,)  and  Osborne  v.  Tlie  United  Sia/es 
Bank,  (9  J'V?ieai.  334,)  commented  on  and  explained. 

B  s'.ems,  that  where  a  bill  is  taken  as  confessed  against  a  defendant,  before- his  death, 
and  after  his  death  the  suit  is  revived  ag.-unst  his  heirs,  or  his  personal  representa- 
tives, they  must  apply  to  vacate  the  order,  taking  the  bill  as  confessed,  if  they  wish 
to  controvert  the  allegations  in  the  bill,  or  to  set  up  any  defence  except  such  ax 
has  arisen  since  the  entry  of  such  order. 
The  heirs  and  personal  representatives  of  a  defendant  who  has  suffered  a  bill  to  lie 
taken  as  confessed  against  him,  are  bound  by  his  implied  admissions  f.rising  from 
tis  neglect  to  put  in  an  answer. 
'.rhe  declarations  of  a  party  to  a  sale,  or  transfer,  going  to  destroy  or  take  away  the 
vested  rights  of  another,  cannot,  ex  post  facto,  work  that  consequence ;  nor  cu 
they  be  regarded  as  evidence  against  the  vendee  or  assignee. 

Vol.  I.  14 
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The  answer  of  one  defendant  is  not  evidence  against  his  co-defendant,  except  in 
those  cases  where  the  defendants  are  either  legally  or  fraudulently  combined ;  aa 
as  to  create  a  unity  of  interest  between  them. 

This  case  came  before  the  chancellor  upon  an  appeal  from 
a  decree  of  the  late  vice  chancellor  of  the  sixth  circuit.  In 
June,  1833,  the  complainant  procured  a  loan,  from  the  defendant 
Bishop  and  T.  Hance  deceased,  for  which  he  gave  to  them  hia 
bond  and  warrant  for  $2500 ;  upon  which  they  caused  a  judg- 
ment to  be  entered  up  in  the  supreme  court.  '  Hance  subse- 
quently died,  and  Bishop,  together  with  the  defendant  E.  Hance 
administered  upon  his  estate.  In  June,  1841,  an  execution  was 
issued  upon  the  judgment,  in  favor  of  Bishop  as  the  surviving 
plaintiff  in  such  judgment ;  under  which  execution  the  real 
estate  of  the  complainant  was  sold  by  the  sheriif,  on  the  2d  of 
September  in  the  same  year. '  One  parcel  of  the  complainant's 
land  was  purchased  at  the  sheriif 's  sale  by  Bishop,  at  the  price 
of  $1200,  and  another  piece  by  La  Bar  and  others,  for  the  price 
of  $800.  The  certificate  for  the  last  mentioned  piece  was  sub- 
sequently assigned  to  Bishop.  A  third  piece  was  sold  to  R. 
Townley  for  $120;  and  certificates  upon  all  the  sales  were 
duly  executed  by  the  slieriff"  and  filed  according  to. law.  In 
December  thereafter  Bishop  and  E.  Hance,  by  an  instrument 
under  their  hands  and  seals,  and  in  consideration  of  a  covenant 
on  the  part  of  the  defendant  Robinson  to  pay  tjiem  $2000  and 
interest  in  one  year,  and  the  residue  of-the  amount  due  upon  the 
judgment  in  two  years,  with  interest,  sold  and,  assigned  to  him 
the  judgment  against  the  complainant,  and  also  all  the  right 
acquired  by  Bishop,  either  legal  or  equitable,  by  reason  of  his 
purchase  at  the  sheriff"'s  sale,  and  by  the  assignment  of  the  cer- 
tificate of  La  Bar  and  others,  and  the  right  of  Bishop  and  E. 
Hance,  or  of  either  of  them,  to  recover  from  the  sheriff,  or  from 
Townley,  the  amount  of  the  said  Townley's  bid  upcr.  the  piece 
of  land  purchased  by  the  latter  at  the  sheriff's  sale. 

In  May,  1842,  the  complainant  filed  his  bill  in  this  cause 
against  Bishop  and  E.  Hance;  which  bill  was  subsequently 
amended  by  making  Robinson  a  party  defendant,  and  stating 
the  sale  and  assignment  to  him.     The  bill  alleged,  among  othei 
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things,  that  the  bond  and  warrant  of  attorney  were  givei:.  ht 
pursuance  of  an  usurious  agreement,  and  that  tne  amount  actu- 
ally loaned,  avjd  for  which  the  bond  and  warrant  were  given,  was 
only  $2375.  It  also  alleged  that  the  complainant  in  1834  paid 
to  Bishop  and  Hance  $300  upon  the  judgment,  and  that  they 
gave  him  a  receipt  for  $175  only ;  that  in  the  fall  of  1835,  and 
also  in  the  fall  of  1836,  he  made  payments  of  the  like  amounts, 
for  which  similar  receipts  were  given  for  $175  only,  on  each 
payment;  that  in  June,  1837,  he  paid  them  in  property  $125, 
which  was  agreed-  to  be  paid  and  received  as  an  usurious  pre- 
mium for  forbearance  for  that  year ;  that  in  the  fall  of  the  same 
year  he  paid  them  .$75,  for  which  a  receipt  was  given  to  an- 
swer on  the  judgment ;  and  that  in  November,  1840,  he  paid 
to  Bishop,  the  surviving  judgment  creditor,  and  who  was  then 
one  of  the  personal  representatives  of  Hance,  the  further  sum 
of  $500  on  the  judgment ;  notwithstanding  which  several 
payments,  the  execution  which  was  issued  upon  the  judgment, 
in  June,  1841,  directed  the  sheriff  to  collect  $2840.  The  bill 
called  for  an  answer  on  oath  from  the  defendants,  and  prayed 
that  an  account  might  be  taken  and  stated  of  the  moneys  and 
property  paid  by  the  complainant,  upon  or  towards  the  judg- 
.ment ;  and  that,  upon  his  paying  to  the  defendants,  in  addition 
to  the  amount  which  he  had  already  paid  on  or  towards  the 
said  judgment,  a  sum  sufficient  to  pay  the  amount  actually 
loaned  to  him  by  Bi*op  and  Hance,  the  certificates  of  sale  of 
his  property  under  the  execution  might  be  cancelled,  or  ren- 
dered inoperative,  and  that  the  judgment  might  be  deemed  sat- 
isfied ;  and  for  such  further  relief  as  he  might  be  entitled  to  in 
the  premises. 

•  The  defendants  Bishop  and  E.  Hance  put  in  a  joint  and  sev- 
eral answer,  in  which  the  former  admitted,  in  etfect,  all  the  alle- 
gations in  the  bill  as  to  the  usury  in  the  original  bond  and 
warrant,  and  in  retaining  the  four  several  sums  of  $125  each 
out  of  the  payments  made  by  the  complainant,  as  extra  premi- 
ums for  the  forbearance  to  enforce  payment  of  the  judgment 
from  year  to  year.  And  E.  Hance,  who  had  no  personal  know- 
ledge of  these  matters,  swore  to  the  truth  of  the  same,  as  state] 
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by  Bishop,  upon  her  information  and  hei).-l  l^he  defer^dan? 
Robinson,  the  purchaser  of  the  judgment  and  cf  the  certificates 
given  upon  the  sale  by  the  sheriff,  put  in  a  separate  answer,  in 
which  he  denied  all  knowledge  as  to  all  or  any  of  the  matters  of 
the  complainants'  bill,  except  as  to  the  sale  and  assignment  to  him 
of  the  judgment  and  certificates ;  which  sale  and  assignment  he 
swore  in  his  answer  was  an  actual  and  bona  fide  sale,  and  that  he 
became  .fable  by  his  covenant  to  pay  the  whole  amounf  of  the 
judgment,  as  before  stated.  No  proofs  were  taken  by  either  party, 
and  the  cause  was  brought  to  a  hearing  upon  the  pleadings. 
The  vice  chancellor  decided  that  the  defendant  Robinson  was 
not  entitled  to  protection  as  an  assignee  of  the  judgment ;  but 
considering  the  prayer  of  the  bill  as  an  offer  to  pay  the  amount 
actually  due  after  deducting  the  payments  made  by  the  complain- 
ant, he  directed  a  reference  to  a  master  to  ascertain  the  balance  due 
on  account  of  the  actual  loan  of  $2375,  after  deducting  the  pay- 
ments. And  he  decreed  that  so  much  of  the  payments  as  was 
necessary  should  be  applied  towards  the  accruing  interest  up  to 
the  20lh  of  November,  1840,  when  the  last  payment  was  made, 
and  the  residue  applied  on  the  principal  of  the  loan ;  that  upon 
payment  of  that  balance,  with  interest  thereon  from  the  time 
when  it  should  be  ascertained,  the  judgment  should  be  cancel- 
led and  discharged  of  record,  and  the  certificates  of  sale  can- 
celled and  the  sale  held  void;  but  in  case  the  complainant 
should  neglect  or  refuse  to  pay  such  balance  within  the  sixty 
days  allowed  for  that  purpose  by  the  decree,  the  bill  should  be 
dismissed,'  without  costs.  The  complainant  appealed  from  the 
part  of  the  decree  which  directed  that  so  much  of  the  payments 
as  was  necessary  should  be  applied  towards  the  accruing  inter- 
est up  to  the  time  when  the  last  of  those  payments  was  made.  • 

C.  Humphrey,  for  appellant.  I.  The  agreement  between 
the  complainant  and  Thomas  Bishop  and  Thomas  Hance  was 
usurious,  and  the  judgment  set  forth  in  the  bill  as  having  been 
confessed  for  the  purpose  of  securing  the  money  loaned  in  pursu- 
ance of  such  agreement  was  therefore  void.  (2  Paige,  273.  21 
Wend.  105.)  Where  there  is  a  negotiation  for  a  loan  or  advanceof 
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money,  and  the  borrower  aoTees  to  return  the  amount  advanci'd 
at  all  events,  it  is  a  contract  of  lending,  within  the  spirit  and 
meaning  of  the  statute..  And  whatever  shape  or  disginse  ihe 
transaction  may  assume,  if  a  profit  beyond  tlie  legal  rate  of  in- 
terest is  intended  to  be  made  out  of  the  necessities  or  improvi- 
dence of  the  borrower,  or  otherwise,  tiie  contract  is  usurious. 
{Colton  V.  Dunham,  2  Paige,  273.)  The  test  of  usury  is, 
whether  the  substance  of  the  transaction  is  really  a  loaa  of 
money,  or  the  creation  of  a  debt,  whatever  may  be  the  form 
of  the  contract ;  and  if  so,  whether  the  lender  or  payee  has 
stipulated  for  or  secured  to  himself,  by  means  of  the  loan  or 
arising  either  from  it,  or  from  any  thing  connected  with  it  and 
forming  a  part  of  the  transaction,  any  profit  or  pecuniary  advan- 
tage he  would  not  otherwise  have  been  entitled  lo,  exceeding 
the  rate  of  interest  allowed  by  law.  [Dowdall  v.  Lenox,  2 
Edwards,  274.)  A  profit  made  or  loss  imposed  on  the  neces 
sities  of  the"  borrower,  whatever  form,  shape  or  disguise  it  may 
assume,  where  the  treaty  is  for  a  loan,  and  the  capita!  is  to  be 
returned  at  all  events,  has  always  been  adjudged  to  be  so  much 
profit  taken  upon  a  loan,  and  to  be  a  violation  of  the  usury  laws, 
&c.  (Same  case  ;  and  Bank  U.  S.  v.  Owens,  2  Peters,  537.) 
Was  the  transaction  a  loan  of  money,  or  of  the  credit  of  D. 
and  H.  to  C.  by  virtue  of  which  the  money  was  procured  for 
his  use?  The  facts  are,  they  procured  |2300  at  the  bank,, 
on  their  own  notes,  and  added  to  that  sum  $75  of  their  own 
money,  and  lent  the  whole  to  C,  taking  a  judgment  for  $2500. 
A  part  of  the  sum  was  therefore  actually  their  own.  1.  If  the 
transaction  was  a  loan  it  was  clearly  an  express  violation  of  the 
statute.  (1  J?.  S.  760,  §  1.)  2.  If  it  was  a  loan  of  their  credit, 
it  is  equally  usurious.  {See  Steele  v.  Whipple,  21  Wend.  105.) 
3.  But  if  B.  and  H.  contend  that  they  not  only  loaned  theii 
credit,  but  had  the  trouble  themselves  of  procuring  the  money 
for  the  use  of  C,  is  the  transaction  usurious  ?  In  the  case  of 
Steele  v.  Whipple,  thi  court,  to  a  qualified  extent,  recognize  the 
doctrine,  on  the  authority  of  Ex  parte  Gwyn,  (2  Dea.  ^  Chit. 
12,)  that  bona  fide  expenses  and  trouble  actually  incurred 
may  be  paid  on  a  loan,  besides  interest;   though  the  lender 


110  CASES  m  C  lANCERY.  [Oct;  7 


Christie  v.  Bishup. 


be  ri  t  engaged  in  trade.  "Rut."  say  the  court,  "if  this  V»?  so, 
none  is  actually  shown  in  the  case  at  bar.  The  money  wai 
procured  by  the  endorser  and  withheld  until  the  borrower  came 
to  his  terms."  {Id.  106.)  That  case  is  analogous  to  this-,  in  all 
its  leading,  features,  with  this  exception,  that  in  the  present  case 
B.  and  H.  applied  part  of  their  own  money  to  make  up  the  sum 
loaned;  which  circumstance  goes  to  prove  that  in  the  intention 
of  the  parties  the  transaction,  at  the  time,  was  regarded  as  a  . 
mere  lending  of  money.  _  {See  also  Costa?-  v.  Dilworth,  8 
Cowen,, 299.     Grane  v.  Hnbhell,  7  Paige,  413.) 

II.  The  answer  of  Bishop  was  evidence  against  Hance,  his 
co-defendant.  1.  They  admit  a  joint  interest.  2.  They  arc 
both  administrators  of  T.  Hance.  3.  Bishop  and  Hance  wel-e 
partners  in  the  original  transaction,  and  the  control  of  the  busi- 
ness survived  to  Bishop.  The  rule  that  the  answer  of  one  de- 
fendant cannot  be  read  in  evidence  against  a  co-defendant 
does  not  apply  to  a  case  where  the  defendants-  are  part- 
ners in  the  same  transaction.  For  in  such  cases  the  an- 
swer or  confession  of  either  is  evidence  against  the  others. 
{Am.  Ch.  Dig.  tit.  Evidence,  343.  1  Gall.  (iZQ.  3  Hay- 
ivoOd,  310.)  Where  one  defendant  succeeds  to  another,  so 
that  the  right  of  one  devolves  on  the  other,  and  they  become 
privies  in  estate,  the  rule  does  not  apply.  {Osborne^  v.  U, 
)S.  Bank,  9  Wheat.  738.)  After  a  co-partnership  has  been 
established  aliunde,  an  answer  of  one  of  a  firm  is  evidence,  in 
a  court  of  law,  against  the  company,  to  show  admissions  of 
'the  plaintiff's  demand.     (4  iStew.  (Sf  Porter,  34.) 

in.  The  demand  was  invalid  in  the  hands  of  the  assignei, 
Robinson ;  who  took  the  same  subject  to  complainant's  rights. 
The  assignee  of  a  judgment  takes  it  subject  to  all  the  equities 
which  existed  against  it  in  the  hands  of  the  assignor.  ( Web- 
ster v.  Wise,  1  Paige,  319.)  There  is  no  rule  m  equity  better 
settled  than  that  a  bond,  or  other  chose  in  action,  is  liable  to 
the  same  equity  in  the  hands  of  the  assignee  that  existed  against 
it  in  the  hands  of  the  obligee.  {Clute  v.  Robinson,  2  John. 
Rep.  612.) 

IV.  The  complainant  should  be  credited  with  the  payments 
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made  by  him;  as  stated  and  admitted  by  the  pleadings.  And 
on  payment  by  him  of  the  balance,  of  the  sum  actually  loaned, 
the  certificates  should  be  cancelled  and  the  judgment  satisfied  of 
of  record.  The  complainant  asks  to  be  relieved  on  paying  the 
sum  actually  loaned,  without  interest.  The  revised  statutes  pro- 
vide that  it  shall  not  be  necessary,  on  filing  a  bill  for  discovery,  to 
pay,  or  offer  to  pay,  any  interest  whatever  on  the  sum  or  thing 
loaned,  &c.  nor  shall  a  courf  of  equity  require  or  compel  the 
payment  or  deposit  of  the  principal  sum,  or  any  part  thereof, 
as  a  condition  of  granting  reliefj  &c.  In  this  case  the  answer 
discloses  all  that  is  demanded  by  the  prayer  for  discovery  in  the 
bill.  The  former  statute  of  usury,  (1  R.  L.  64,)  did  -not  pre- 
scribe the  terms  upon  which  the  court  of  chancery  might  order 
discovery,  or  grant  relief.  The  court  then  required  a  pay- 
ment, or  an  offer  to  pay,  the  sum  loaned,  and  lawful  interest ; 
'•s  a  condition  of  either.  {Fanning  v.  Dunham,  5  John.  Ch. 
'  22.)  But  the  revised  statutes  prescribe  a  different  rule.  {See 
I  R.  S.  761,  §  8.)  There  is  a  clafes  of  cases  in  which  the  bor- 
.■»)wer  is  compelled  to  resort  to  a  court  of  equity  for  relief;  as, 
fjr  instance,  a  judgment  entered  on  a  bond  and  warrant  of 
j.ttorney,  (fee.  {See  Livingston  v.  Harris,  11  Wend.  329.) 
The  principle  established  in  that  case,  which  arose  under  the 
provisions  of  the  revised  statutes,  is  that  where  discovery  is 
asked  for,  as  well  as  relief,  it  is  iiecessary  to  pay  or  offer  to  pay 
the  sum  actually  loaned,  without  interest.  {S.  C,  3  Paige, 
528.)  The  bill  also  prays  for  general  relief  By  the  act  of 
1837  it  is  not  necessary  to  pay,  or  to  offer  to  pay,  either  principal 
or  interest,  as  a  condition  df  either  discovery  or  relief.  {Laws 
of  1837,  p.  486.)  The  offer  of  the  complainant  was  entirely 
gratuitous,  and  he  is  entitled  to  the  relief  he  asks,  upon  comply- 
ing with  the  terms  of  his  offer,  as  made. 

V.  The  decree  should  have  been  according  to  the  offer  of  the 
complainant,  and  the  prayer  of  the  bill ;  and  with  costs  to  be 
paid  by  the  defendants.  The  offer  was  to  pay  the  balance,  after 
deducting  the  whole  amount  actually  pai  1  from  the  sum  ac- 
tually loaned.    The  complainant  did  not  offer  to  pry  ar.y 
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interest.     The  decree  of  the  vice  chancellor  should  be  inodifiou 
accordingly. 

B.  Johnson,  for  respondents.  I.  The  complainant  has  entirely 
failed  to  prove  the  allegations  in  the  hill  in  respect  to  the  usury. 
The  only  evidence  on  the  subject  is  contained  in  the  answer  of 
Bishop ;  and  he  expressly  denies  the  agreement  as  set  out  by  the 
complainant.  The  court  therefor^  cannot  decree  the  bond,  war- 
rant and  judgment  to  be  void  as  to  any  of  the  defendants.  {Cun- 
?iitigham  v.  Freeborn,  3  Paige,  564.)  To  constitute  usury  there 
must  be  a  corrupt  agreement.     (2  Coweii,  679,  n.  and  p.  704.) 

II.  If  "the  facts  detailed  by  Bishop  are  of  importance  to  th  e 
complainant,  they  are  only  so  as  against  himself,  and  cannct 
affect  the  rights  of  Hance.  If  therefore  any  relief  is  granted,  (t 
can  only  be  as  against  Bishop;  and  his  interest  is  one  third  of 
the  sum  loaned.  But  no  relief  can  be  decreed  against  him ;  for 
the  case  must  be  made  out  against  both,  if  at  all.  i  The  answer 
of  one  defendant  is  not  evidence  against  his  co-defendant,  excep 
in  special  cases,  when  defendants  are  partners ;  and  not  then  with 
out  some  act  of  concurrence  by  the  other.  [Phcenix  v.  higra- 
ham,  5  John.  R.  413.  Judd  v.  Seaver,  8  Paige,  553.)  If  any 
relief  is  granted,  it  should  be  as  against  Bishop  pro  tanto.  {See 
8  Paige,  .555.) 

III.  The  judgment  in  question  having  been  rendered  before 
the  act  of  1837,  {Sess.  Laws  of\S27,  p.  486,)  the  complainant 
could  not  come  into  this  court  for  discovery  and  relief  without 
offering  to  pay  the  sum  actually  loaned,  with  lawful  interest. 
{Campbell  v.  Morrison,  7  Paige,  157.)  In  this  case  relief  is 
not  asked  on  those  terms ;  and  without  such  an  offer  Bishop  would 
not  have  been  bound  to  disclose  the  facts  in  his  answer. 

IV.  The  defendants  Bishop  and  Hance  are  alleged  to  be  ad- 
ministrators of  Thomas  Hance  deceased.  And  certainly  the  de- 
clarations of  either  are  not  competent  as  against  the  heirs,  or  those 
entitled  to  a  distributive  share  of  his  estate ;  especially  when 
such  declarations  are  to  work  a  forfeiture.  {Osgood  v.  Man 
hattan  Co.,  3  Cowen,  612.  Gfrai/  v.  Patterson,  1  Esp.  N.  P 
Cas.  135.) 
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V.  As  respects  the  defendant  Robinson,  it  cannot  be  pretended 
there  is  the  least  evidence  to  affect  him.  Bishop's  declarations 
cunnot,  and  could  not  at  any  lime,  be  evidence.  There  is  no 
community  of  interest.  And  the  declarations  of  a  vendor  after 
the  sale  are  incompetent  to  affect  the  vendee.     (5  John.  R.  413.) 

VI.  Robinson,  as  the  purchaser  of  the  judgment,  cannot  be 
affected,  even  if  usury  is  established  as  between  the  original 
parties.  As  respects  him  and  Mrs.  Hance,  therefore,  the  com- 
plainant's bill  should  be  dismissed  with  costs ;  and  it  should  be 
dismissed  as  respects  Bishop,  because  he  had  parted  with  his  inter- 
est. {Jackson  v.  Henry,  10  John.  185.  Cuihbert  v.  Haley,  8 
Durn.  ^'  E.  390.)  The  rendition  of  the  judgment  was  the  act-  of 
the  court,  and  was  not  void.     (  Wardell  v.  Eden,  1  John.  531,  n.) 

The  Chancellor.  The  answer  of  Bishop  admits  facts 
which  show,  as  against  him,  that  the  original  bond  and  warrant 
were  given  to  secure  a  usurious  loan.  And  as  the  legal  title  to 
the  judgment  was  in  him  by  survivorship,  and  as  he  was  also  one 
of  the  personal  representatives  of  Hance,  his  co-plaintiff  in  tlie 
judgment,  the  vice  chancellor  was  right  in  supposing  his  answer 
was  also  sufficient  proof  of  the  facts,  so  far  as  the  estate  of  Hance 
was  interested  in  the  judgment.  Again  ;  E.  Hance  has  joined 
in  the  answer  with  Bishop,  and  sworn  to  her  belief  of  the  truth  of 
the  several  matters  which,  in  the  answer,  are  stated  to  be  true  upon 
his  own  knowledge.  The  answer  therefore  admits  the  usury, 
so  far  as  the  original  defendants  in  the  suit  had  any  interest  in 
the  judgment  at  the  time  of  filing  the  original  bill.  And  if  those 
defendants,  or  either  of  them,  had  been  the  actual  owners  of  the 
judgment,  and  of  the  certificates  of  sale  by  the  sheriff  on  the 
execution,  at  the  time  of  the  commencement  of  this  suit,  thu 
complainant  would  have  been  entitled  to  all  the  relief  specifically 
prayed  for  in  his  bill;  without  any  further  proof  of  the  usury 
than  what  is  contained  in  the  joint  and  several  answer  of  Bishop 
and  E.  Hance.  In  that  case,  the  only  question  for  consideration 
would  have  been  as  to  the  construction  of  the  praver  for  relief 

From  the  peculiar  phraseology  of  that  prayer  it  is  difficult  to 
ascertain  whether  it  was  intended  as  an  offer  to  pay  what  was 
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equitably  due  upon  the  judgment,  aftor  deductipg  the  several 
sums  paid  for  principal  and  interest,  and  usurious  premiums  tor 
forbearance  from  time  to  time ;  or  was  qnlj  intended  as  an  offer 
to  pay  the  original  sum  loaned,  without  interest,  after  deducting 
from  the  amount  of  the  original  loan  the  whole  amount  of  such 
payments,  as  an  offset  against  the  principal  of  the  loan.  The 
vice  chancellor  appears  to  have  adopted  a  third  construction. 
And  he  has  treated  the  payments  as  only  applicable  to  the  prin- 
cipal moneys  loaned,  so  far  as  they  exceeded  the  legal  interest 
due  upon  the  loan  at  the  time  such  payments  were  made ;  bui 
has  not  required  the  complainant  to  pay  interest  on  the  balanc« 
remaining  due  upon  the  loan,  subsequent  to  the  last  payment. 
In  the  view  which  I  have  taken  of  the  case,  however,  it  is  not 
necessary  to  inquire  which  of  these  several  constructions  of  the 
prayer  of  the  bill  was  right.  For  the  complfiinant  was  not  enti-' 
tied,  upon  the  facts  of  the  case  as  they  appear  upon  the  plead- 
ings in  reference  to  the  defendant  Robinson,  to  as  favorable  a 
decree  as  the  vice  chancellor  has  actua:lly  made.  And  if  Rob- 
inson had  appealed,  I  should  have  been  compelled  to  reverse  the 
whole  decree,  and  to  dismiss  the  bill  as  to  him  ;  and' to  make  a 
decree  against  the  other  defendants,  directing  them  to  refund 
to  the  complainant  the  moneys  received  from  him,  and  sg 
much  as  they  had  realized  or  were  entitled  to  receive  from  Rob- 
inson upon  the  sale  under  the  judgment,  after  deducting  there- 
from the  $2375  actually  loaned  to  the  complainant,  and  the 
legal  interest  thereon.  In  other  words,  the  complainant  would 
Jiave  been  entitled  to  the  same  decree  against  Bishop  and  E. 
Ilance  as  if  he  had  paid  the  whole  amount  directed  to  be  col- 
lected upon  the  execution,  to  Robinson,  as  the  assignee  of  the 
judgment ;  and  had  then  filed  his  bill  against  Bishop  and  E. 
Hance  to  recover  back  all  the  usurious  premiums  which  he 
had  paid  to  Bishop  and  Hance,  and  also  those  which  he  had 
been  compelled  to  pay  to  the  assignee  of  the  judgment. 

The  vice  chancellor  was  right  in  supposing  that  Robinson, 
who  was  the  purchaser  of  a  mere  chose  in  action,  and  who  had 
not  actually  paid  the  purchase  money  therefor  at  the  time  of  the 
commencement  of  this  suit,  was  not  entitled  to  protection  as  a 
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bona  fide  purchaser,  as  against  the  complainant's  equity,  if  he 
had  any.  But  in  making  the  decree  appealed  from,  the  vice  chan- 
cellor appears  to  have  entirely  overlooked  the  circumstance  that 
the  fact  of  the  usury,  as  alleged  in  the  bill,  is  not  admitted  by  the 
answer  of  Robinson  ;  but  that  on  the  contrary  it  is  denied,  upon 
the  information  and  belief  Of  this  defendant,  in  the  general  tra- 
verse at  the  conclusion  of  his  answer.  The  bill  called  upon 
Robinson  to  state  what  was  the  consideration  of  the  assignment 
to  him,  and  whether  the  same  was  an  actual  and  bona  fide  sale. 
And  the  answer,  which  is  responsive  to  the  bill  in  this  respect, 
is  that  it  was  an  actual  and  bona  fide  sale.  In  other  words,  it 
was  not  a  mere  nominal  transfer  of  the  sheriff's  certificates,  and 
of  the  balance  due  upon  the  judgment,  for  the  use  and  benefit 
of  the  assignors.  Arid  if  the  complainant  has  not  succeeded  in 
proving  the  fact  of  usury  in  thejudgment,  as  against  the  defen- 
dant Robinson,  the  latter  is  entitled  to  retain  the '  benefit  of  his 
purchase ;  and  the  remedy  of  the  complainant  should  have  been 
against  the  assignors,  for  what  they  were  equitably  liable  to  pay, 
upon  their  own  admission  of  the  facts  as  against  themselves. 

The  vice  chancellor,  in  making  his  decree,  prohably  proceod- 
ed  upon  the  supposition  that  the  answer  of  Bishop,  under  whom 
Robinson  claimed  by  assignment,  was  evidence,  as  against  the 
latter,  that  the  judgment  was  usurious.  This  would  have  been 
so,  if  the  sale  and  assignment  to  Robinson  had  been  made  sub- 
sequent to  the  putting  in  of  such  answer.  But  a  party  who  has 
parted  with  his  right  or  interest  in  property,  or  in  a  chose  in 
action,  by  an  absolute  sale  and  assignment  to  another  person, 
cannot,  by  his  subsequent  admissions,  affect  the  right  of  the  pur- 
chaser! Indeed,  the  supreme  court  of  this  state  has  gone  still 
further,  and  has  held  that  the  admissions  of  a  former  owner  of 
personal  property,  or  of  a  chose  in  action,  even  if  made  before 
he  parted  with  his  title,  are  not  evidence  as  against  his  vendee. 
{Beach  v.  Wise,  1  Hill's  Rep.  612.  iSiark  v.  Boswdl,  6  Idem, 
495.)  And  it  is  said  in  a  note  to  the  last  mentioned  case,  that 
the  doctrine  of  these  cases  was  directly  sanctionsd  by  the  court 
for  the  correction  of  errors,  in  December,  1844,  in  the  case  of 
Paige  V.  Cagwin.    I  agree  with  Mr-  Justice  Bronson,  however, 
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that  the  rejection  of  the  admissions  of  the  former  owner  of  per- 
sonal property,  or  of  choses  in  action,  other  than  negotiable  st- 
cnrities,  made  by  such  owner  before  he  parted  with  his  in 
terest  in  the  property,  was  a  departure  from  a  well  established 
principle  of  the  law  of  evidence.  And  if  it  is  hereafter  to  be 
followed,  it  must  be  upon  the  ground  that  the  question  is  no 
longer  open  to  discussion  in  the  courts  of  this  state.  It  would 
however  be  equally  a  departure  from  principle  to  allow  admis- 
sions of  a  former  owner  of  property,  made  after  he  had  parted 
with  all  his  interest  therein,  to  be  given  in  evidence ;  to  affect  tho 
right  of  the  purchaser,  in  a  contest  with  a  third  person.  And 
the  fact  that  such  admission  is  made  upon  the  oath  of  the  former 
owner,  does  not  alter  the  principle,  where  such  oath  is  made  ex 
parte,  and  without  any  opportunity  for  the  party  against  whom 
it  is  to  be  used,  to  cross-examine  the  person  making  such  admis- 
sion. It  is  a  general  rule,  therefore,'  not  to  allow  the  admissions 
or  statements,  in  the  separate  answer  of  one  or  more  defendants^ 
to  be  read  in  evidence  in  this  court,  to  sustain  the  complainant's 
case  against  a  co-defendant,  unless  they  stand  in  such  a  relatio:! 
to  each  other  that  their  admissions,  not  under  oath,  would  bo 
evidence  against  each  other ;  as  in  the  case  of  several  defendants 
standing  in  the  relation  of  co-partners,  or  as  having  a  joint  in- 
terest in  the  subject  matter  of  the  litigation.  (Clark's  Ex'rs  v. 
Va7i  Relinsdyk,  9  Crunch,  156.  Priichard  v.  Draper,  1  Russ. 
^  Myl.  Rep.  200.  Gres.  Ev.  in  Eq.  24.)  There  are  indeed 
two  cases  in  which  the  late  Chief  Justice  Marshall  is  supposed 
to  have  expressed  an  opinion  that  the  rule,  that  the  answer  of 
one  defendant  could,  not  be  read  in  evidence  against  another, 
except  when  they  hold  a  joint  interest,  does  not  ijipply  to  the  case 
of  a  defendant  who  has  derived  title  to  the  subject  matter  of  the 
litigation,  uiider  or  through  the  one  whose  answer  is  offered 
in  evidence  against  such  defendant.  {Field  v.  Holland,  6 
Crunch,  24.  Osborne  v.  The  United  States  Bank,  9  Wheat. 
Rep.  332.)  And  I  see  that  the  first  of  tl^ese  cases  is  referred  to 
by  Professor  Greenleaf,  in  his  recent  and  very  valuable  treatise 
on  the  law  of  evidence,  ( Greenl.  Ev.  210,  §  178,)  as  sustaining 
the  same  principle. 
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In  the  case  of  Field  v.  Holland  this  precise  question  was  not 
before  the  court ;  and  the  opinion  of  Chief  Justice  Marshall  only 
goes  to  the  point,  that  the  answer  of  a  defendant  through  whom 
the  co-defendant  claims  is  evidence  in  favor  of  such  co- 
defendant,  as  to  matters  which  both  were  called  on  to  answer; 
in  relation  to  transactions  which  took  place  before  the  sale  to 
such  co-defendant.  It  may  perhaps  be  inferred  from  the  lan- 
guage of  the  chief  justice,  in  that  case,  that  if  the  answer  of 
Holland  had  admitted  the  facts  charged  in  the  complainant's 
bill,  instead  of  denying  them,  it  could  have  been  used  as  evi- 
dence against  his  co-defendants  ;  who  had  purchased  under  the 
judgment  in  his  favor  against  Cox.  But  there  certainly  was 
nothing  to  authorize  the  reporter,  in  his  syllabus  of  the  decision 
in  that  case,  to  state,  as  a  point  decided  by  the  court,  that  the 
answer  of  one  defendant  is  evidence  against  other  defendants 
claiming  through  him.  In  the  case  of  Osborne  v.  The  Bank 
of  the  United  States,  the  question  arose  as  to  how  far  the  an- 
swer of  one  treasurer  of  the  state  of  Ohio  was  evidence  against 
his  successor  in  office,  as  to  the  identity  of  funds  taken  from  the 
bank  by  the  former  treasurer;  both  being  joined  as  defendants 
in  the  same  suit.  And  in  reference  to  the  principle  of  evidence, 
that  the  answer  of  one  defendant  cannot  be  read  in  evidence 
against  another.  Chief  Justice  Marshall  says,  "this  is  generally 
but  not  universally  true.  Where  one  defendant  succeeds  to 
another,  so  that  the  right  of  the  one  devolves  on  the  other,  and 
they  become  privies  in  estate,  the  rule  is  not  admitted  to  apply. 
Thus  if  an  ancestor  die  pending  a  suit,  and  the  proceedings 
be  revived  against  his  heir,  or  if  a  suit  be  revived  against  an 
executor  or  administrator,  the  answer  of  the  deceased  person,  or 
any  other  evidence  establishing  any  fact  against  him,  might  be 
read  also  against  the  persoi  who  succeeded  to  him."  And  it 
certainly  seems  to  have  been  the  opinion  of  the  court  in  that 
case,  that  these  principles,  the  correctness  of  which  no  one  can 
dispute,  were  applicable  to  the  case  of  an  answer  put  in  by  a 
defendant  who  had  parted  with  all  his  interest  in  the  subject 
matter  of  the  litigation,  previous  to  the  commencement  of  a  suit, 
to  one  who  was  afterv^-ards  made  a  co-defendant  with  him  in 
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such  suit.  But  there  is  a  very  manifest  difference  between  that 
case  and  the  cases  supposed  in  the  opinion  of  the  learned  chief 
justice.  For  in  the  cases  supposed,  the  answer  of  the  ancestor 
or  ot  the  deceased  party  is  an  admission  made  by  him,  while  he 
was  the  owner  of  the  subject,  matter  of  the  litigation,  and  as 
such  may  be  given  in  evidence  against  any  person  claiming 
title  under  him  subsequent  to  such  admission.  And  upon  the 
same  principle,  if  a  bill  is  taken  as  confessed  against  a  defen- 
dant before  his  death,  and  the  suit  is  subsequently  revived 
against  his  heirs  or  personal  representatives,  they  must  apply  to 
vacate  the  order  taking  the  bill  as  confessed ;  if  they  wish  to 
controvert  the  allegations  in  the  bill,  or  to  set  up  any  defence 
except  such  as  has  arisen  subsequent  to  that  order.  For,  the 
suffering  of  the  bill  to  be  taken  as  confessed  against  him  was  an 
admission  by  the  original  defendant,  while  he  was  alone  inter- 
ested in  the  subject  matter  of  the  litigation,  that  the  allegations 
in  the  complainant's  bill  were  true,  and  that  he  had  no  valid 
defence  to  the  claim  made  by  the  complainant,  except  such  as 
appeared  from  the  bill  itself  The  question  now  under  consid- 
eration did  not  necessarily  arise  in  the  case  of  Osborne  v.  7'he 
United  Slates  Bank  ;  as  the  answer  of  Sullivan,  in  that  case, 
contained  a  distinct  admission  that  he  received  the  money  in 
controversy  from  Currie,  his  predecessor  in  office,  who  informed 
him  that  it  was  the  money  which  had  been  taken  from  the 
bank.  That  answer  was  therefare  of  itself  evidence  of  the 
identity  of  the  funds.  For  it  contained  evidence  of  the  decla- 
rat'pn  of  the  former  treasurer,  made  at  the  time  he  parted  with 
the  money,  to  his  successor  in  office.  It  was  not  therefore  evi- 
dence of  a  declaration  of  the  former  treasurer  after  he  had 
parted  with  all  his  interest  in  the  fund  to  the  defendant  Sulli- 
van. And  as  I  understand  the  case,  the  decision  of  the  court  is 
placed  upon  that  ground ;  though  it  is  evident  the  opinion  of 
the  learned  chief  justice  was  that  the  answer  of  Currie,  under 
the  circumstances  of  that  case,  was  admissible  in  evidence  as 
against  his  co-defendant. 

But  even  if  these  two  cases,  in  the  supreme,  court  of  the  Unl 
ted  States,  are  to  be  considered  as  expre.s.s  dficisions  of  that  cou« 
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npon  thg  question  now  under  consideration,  and  notxvritlistand- 
ing  the  respect  which  is  justly  due  to  the  opinions  of  the  very 
able  and  distinguished  jurists  who  occupied  seats  upon  the 
bench  of  that  court  when  those  cases  were  before  them  for  de- 
cision, I  do  not  feel  at  liberty  to  adopt  such  decisions  as  the  law 
of  this  state ;  in  opposition  to  the  decision  of  the  court  of  derniei 
resort  here,  and  to  the  opinion  of  one  who,  as  a  judge,  has  had 
-few  equals  either  in  this  or  any  other  country.  In  the  case  of 
Grant' \.  The  United  States  Bank,  (1  Caines'  Cos.  in  Error, 
112,)  this  question  came  before  the  court  for  the  correction  of 
errors  upon  an  appeal  from  a  decision  of  the  then  chancellor. 
The  appellant  Grant  was  the  holder  of  a  bond  and  mortgage 
originally  given  to  Taylor,  and  assigned  by  him  to  McGregor, 
who  afterwards  assigned  the  same  to  Grant.  And  one  of  the 
principal  questions  in  the  case  was  whether  this  mortgage,  in 
ihe  hands  of  Grant,  was  a  valid  security  for  the  amount  therein 
mentioned  and  thereby  secured.  In  the  bill  filed  by  the  Bank 
of  the  United  States  against  Grant,  the  holder  of  the  bond  and 
mortgage,  Taylor  and  McGregor,  and  some  other  persons,  were 
made  co-defendants.  The  consideration  of  the  mortgage  was 
impeached  by  the  answer  of  all  of  the  former  holders  thereof; 
and  the  question  arose  whether  that  answer  could  be  read  as 
evidence  against  Grant  the  assignee.  In  reference  to  that  ques- 
tion Mr.  Justice  Spencer,  who  delivered.the  opinion  of  the  court, 
says :  "  I  have  no  hesitation  in  saying  that  the  answer  of  one 
co-defendant  is  evidence  neither  for  nor  against  the  other.  The 
authorities  cited  maintain  this  position."  And  in  conformity 
with  that  opinion.  Grant  obtained  a  decree  for  the  full  amount 
of  his  mortgage ;  notwithstanding  the  admission  in  the  answer 
of  his  co-defendant,  under  and  through  whom  he  claimed  such 
mortgage.  A  similar  question  arose  in  the  subsequent  case  of 
Phenin  v.  The  asstg7iees  of  Ingraham,  in  the  same  court,  (5 
John.  Rep.  412.)  There  the  answer  of  Ligraham  was  offered 
m  evidence,  against  his  co-defendant  Phenix,  who  c]aime4  title 
to  the  property  under  him;  for  the  purpose  of  establishing  the 
fact  tnat  Ingraham  made  the  assignment  to  Phenix  in  conteti- 
plation  of  bankruptcy,  and  to  give  the  assignee  a  fraudulent 
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preference.  Mr.  Justice  Spencer  again  delivered  the  opinion 
of  the  court,  which  opinion  was  concurred  in  by  Chief  Justice 
Kent,  and  Mr.  Justice  Van  Ness,  and  all  the  other  members 
of  the  supreme  cotirt  who  were  present  at  the  decision.  And 
in  reference  to  this  question,  he  says :  "  No  proposition  can  be 
clearer  than  that  the  answer  of  one  defendant  is  not  evidence 
against  his  co-defendant;  and  that  the  declaration  of  a  party  to 
a  sale  or  transfer,  going  to  destroy  or  take  away  the  vesled 
rights  of  another,  cannot,  ex  post  facto,  work  that  consequence, 
nor  be  regarded  as  evidence  against  the  vendee  or  assignee." 

Nor  are  the  decisions  in  the  court  for  the  correction  of  errors 
in  this  state,  alone  in  conflict  with  the  opinion  that  the  answer 
of  a  defendant  under  or  through  whom  a  co-defendant  claims 
to  have  derived  his  title  to  the  subject  matter  of  the  suit  may 
be  read  as  evidence  against  the  latter.  For  it  will  be  found, 
upon  examination,  that  similar  decisions  have  been  made  in  tiie 
courts  of  several  of  our  sister  states.  And  I  have  not  been 
able  to  find  any  case  in  the  reports  of  the  court  of  chancery  in 
England,  or  in  Ireland,  in  which  the  answer  of  one  defendant  has 
been  permitted  to  be  read  as  evidence  against  another ;  except  in 
those  cases  where  the  defendants  were  combined,  either  legally 
or  fraudulently,  so  as  to  create  a  unity  of  interest  between 
them.  It  is  an  established  rule  in  chancery,  says  Judge  Wal- 
lace, in  Winters  v.  January,  {Lift.  Sel.  Ca.  13,)  that  in  no 
other  case  can  the  answer  of  a  defendant  be  taken  as  evidence 
against  a  co-defendant. 

In  the  case  of  Hunt  and  Blanton  v.  Stephenson,  (1  A.  K. 
Marsh.  Rep.  570,)  the  precise  question  now  under  consideration 
came  before  the  court  of  appeals  in  Kentucky.  For  upon  ex 
amining  that  case  it  will  be  seen  that  the  object  of  the  suit  was 
to  obtain  relief  against  the  assignees  of  a  debt,  upon  the  ground 
that  it  had  been  paid  to  the  assignor  before  the  assignment 
thereof  to  the  appellants.  And  the  answer  of  the  assignor  was 
relied  on  as  evidence,  against  his  co-defendants,  the  assignees,  to 
establish  the  fact  that  the  debt  had  been  paid  to  him,  and  was 
therefore  not  a  valid  and  subsisting  security  in  his  hands  at  the 
time  of  the  assignment.     Upon  that  state  of  facts  the  court  do 
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rAdeA  that  the  answer  of  the  assignor  could  not  bo  used  as 
svidence  against  the  assignees ;  and  that  as  they  fiad  admitted 
nothing  in  their  answer,  the  right  to  relief,  as  against  ihem, 
must  depend  upon  the  evidence  and  exhibits  in  the  suit.  Tliia 
decision  was  subsequently  followed  by  the  same  court  in  the 
cases  of  Moseley  v.  Armstrong,  (3  Mon.  Rep.  288,)  and  of 
Graham  v.  Sublett,  {6  J.  J.  Marsh.  Rep.  44.) 

In  the  case  of  Collier  v.  Chapman  and  others,  (2  Stew.  Alab. 
Rep.  168,)  the  supreme  court  of  Alabama  decided  that  the  an- 
swer of  one  defendant  could  not  be  read  as  evidence  against  his 
co-defendant ;  particularly  where  it  tended  to  invalidate  a  title 
made  by  the  former  to  the  latter.  And  the  fact  that  one  defen- 
dant, against  whom  the  answer  was  sought  to  be  used  as  evi- 
dence, had  derived  title  to  the  property  in  controversy  under  or 
through  the  other  defendant,  who  had  put  in  such  answer,  was 
held  not  to  take  the  case  out  of  the  general  rule  that  the  answer 
af  one  defendant  cannot  be  read  against  his  co-defendant.  A 
similar  decision  was  made  by  the  same  court,  in  the  subsequent 
case  of  Singleton  v.  Gayle,  (8  Port.  Rep.  270.)  And  in  the 
case  of  Jones  v.  Hardesty  and  others,  (10  Gill  6f  John.  Rep. 
405,)  in  the  court  of  appeals  of  the  state  of  Maryland,  the  two 
cases  of  Field  v.  Holland  and  of  Osborne  v.  The  United  States 
Bank,  were  cited  by  counsel  and  specially  relied  on  as  establish- 
ing a  different  doctrine.  But  that  court,  in  a  well  considered 
opinion,  arrived  at  the  conclusion  that  the  doctrine  of  those  two 
cases,  so  far  as  it  related  to  this  question,  was  wholly  irrecon- 
cilable with  an  otherwise  unbroken  series  of  authorities  on  the 
subject,  both  English  and  American.  The  answer  of  L.  Har- 
wood  was  therefore  rejected,  as  evidence  against  her  co-defen- 
iants  who  claimed  tide  to  the  subject  matter  of  litigation 
under  her, 

There  being  no  evidence  in  the  present  case,  as  against  the  de- 
fendant Robinson,  to  establish  usury  in  the  judgment  assigneu 
to  him,  and  under  which  he  has  obtained  his  certificates  of  the 
sale  of  the  appellant's  lands  by  the  sheriff,  I  cannot  reverse  or 
alter  this  erroneous  decree,  made  by  the  vice  chancellor,  without 
being  compelled  to  make  one    in  lieu  thereof  which  will  bo 
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far  less  beneficial  to  the  appellant.  And  as  the  appellant  oi:ly 
claims  to  reverse  a  part  of  the  decree  which  is  not  erroneous, 
and  to  obtain  a  modification  of  the  decree  to  which  he  is  not 
entitled,  the  proper  course  is  to  dismiss  the  appeal,  with  costs 


Pentz  vs.  Hawley  and  others. 

[See3N.T.415.] 

it  19  the  duty  of  the  receiver  of  an  insolvent  corporation,  to  call  upon  the  stockhoIJera 
to  pay  the  balances  due  upon  the  shares  of  stock  held  by  therti  respectively,  where 
he  has  reason  to  believe  the  whole  .amount  due  from  those  who  are  solvent  will 
be  wanted  for  the  payment  of  the  creditors  of  the  corporation,  and  the  expenses 
of  executing  the  trust. 

And  the  mere  fact  that  the  whole  amount  due  from  any  particular  stockholder,  for 
his  stock,  may  not  ultimately  be  wanted  for  that  purpose  if  all  the  other  solvent 
stockholders  should  pay  their  rateable  proportions,  according  to  the  amount  of. 
their  stock,  will  not  authorize  the  particular  stockholder  to  enjoin  the  receiver 
from  proceeding  to  enforce  the  payment  of  the  balance  due  from  such  stock- 
holder, in  the  first  instance. 

If  any  balance  remains,  in  the  hands  of  the  receiver  of  an  insolvent  corporation,  after 
satisfying  the  debts  of  the  corporation,  and  the  necessary  expenses  of  executing 
the  trust,  it  must  be  distributed  among  the  several  stockholders  who  have  paid  in 
full  for  their  stock. 

This  case  came  before  the  chancellor  upon  an  order  for  the 
receiver  of  the  property  and  effects  of  the  Canajoharie  and  Cats- 
kill  Rail-Road  Company,  to  show  cause  why  an  injunction,  or  an 
order  in  the  nature  of  an  injunction,  should  not  be  granted  ;  to 
restrain  him  from  proceeding  upon  a  decree  in  his  favor,  against 
the  present  complainant,  for  the  payment  of  the  balance  due 
upon  the  shares  held  by  the  latter  in  the  capital  stock  of  the 
corporation  at  the  time  of  the  appointment  of  such  receiver. 
The  object  of  the  present  suit  was  to  compel  all  the  stock- 
holders to  contribute  rateably  towards  the  payment  of  the  debts 
of  the  corporation ;  and  to  restrain  the  receiver  from  proceeding 
upon  his  decree,  against  Pentz,  until  all  the  debts  of  the  corpora- 
tion could  be  ascertained,  and  the  amount  which  each  stock- 
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holder  was  bound  to  contribute  could  be  settiea,  by  a  decree  in 
this  suit. 

aS".  tSherwood,  for  the  complainant. 

M.  T.  Reynolds,  for  the  receiver. 

The  Chancellor.  There  is  nothing  in  the  complainant's 
bill  in  this  case  entitling  him  to  an  injunction,  or  to  an  order  to 
stay  the  receiver  from  collecting  the  amount  which  the  assistant 
vice  chancellor  has  decreed  to  be  paid.  Upon  this  application 
the  court  must  presume  that  the  decree  against  the  complainant 
was  right,  and  that  the  receiver  was  entitled  to  recover  against 
him  the  whole  of  the  balance  due  upon  his  stock  in  the  corpo- 
ration. For  if  there  was  any  good  reason  why  the  present 
complainant  ought  not,'in  equity,  to  be  required  to  pay  to  the 
receiver  the  balance  due  upon  his  stock,  it  was  a  proper  ground 
of  defence  to  the  suit  before  the  assistant  vice  chancellor.  And 
if  an  equitable  defence  existed,  and  the  facts  constituting  such 
defence  were  properly  before  the  court  in  that  suit,  the  remedy 
of  Pentz  is  by  appeal  from  the  decree  of  the  assistant  vice  chan- 
cellor, and  not  by  an  injunction  bill  to  stay  the  proceedings 
upon  that  decree.  The  mere  fact,  however,  that  the  whole 
amount  of  the  balance  due  upon  the  complainant's  stock  may 
not  ultimately  be  wanted,  to  pay  the  debts  of  the  corporation,  if 
all  the  other  solvent  stockholders  should  pay  their  rateable  pro- 
portions of  what  still  remains  due  upon  their  stock,  does  not 
necessarily  render  it  inequitable  that  the  receiver  should  compel 
the  several  stockholders  to  pay  the  balances  due  from  them 
respectively,  in  'he  first  instance.  For  if  any  balance  should 
remain  in  the  hands  of  the  receiver,  after  satisfying  the  debts  of 
the  corporation  and  the  necessary  expenses  of  executing  the 
trust,  it  will  be  distributed  among  the  several  stockholders  who 
shall  have  paid  in  full  for  their  stock ;  so  as  to  produce  perfect 
equality  among  them.  And  it  mig'ht  be  great  injustice  to  the 
creditors,  of  an  insolvent  corporation,  to  compel  them  to  wait  for 
the  whole  amount  of  their  respective  debts,  until  it  could  be 
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ascertained,  by  a  protracted  litigation  with  all  of  the  siockholders, 
how  much  each  of  such  stockliolders  was  liable  and  able  to  pay, 
The  legislature  appears  to  have  contemplated  a  different  proceed- 
ing in  the  case  of  the  voluntary  dissolution  of  a  corporation. 
For  Dy  the  69th  section  of  the  article  of  the  revised  statutes  on 
that  subject,  (2  R.  iS.  469,)  it  is  made  the  duty  of  the  receivei 
to  collect  from  the  stockholders  the  sums  remaining  due  upon 
their  several  shares  of  stock;  and  after  paying  the  debts  of  the 
corporation,  and  the  expenses  of  executing  the  trust,  to  distribute 
the  residue  of  the  fund  among  the  stockholders  who  may  be 
entitled  to  the  same.  I  presume,  however,  that  it  would  not  be 
necessary,  even  in  that  case,  where  all  the  stockholders  had  paid 
equally  upon  their  stock,  and  the  funds  of  the  corporation  in 
the  hands  of  the  receiver  were  sufficient  to  pay  all  debts  and 
expenses,  to  compel  the  stockholders  to  pay  up  in  full ;  for  the 
mere  purpose  of  re-distributing  the  inoney  among  them,  in 
the  same  proportions.  But  it  is  unquestionably  the  duty  of  the 
receiver  to  call  upon  the  stockholders  to  pay  up  in  full,  where 
hp  has  reason  to  believe  the  whole  amount  due,  from  those  who 
are  able  to  pay,  will  be  wanted  for  the  payment  of  the  creditors 
of  the  corporation,  and  for  the  expenses  of  executing  the  trust.  In 
the  case  under  consideration  the  affidavit  of  the  receiver  renders 
it  highly  probable  that  the  whole  amount,  which  can  be  collect- 
ed from  solvent  stockholders,  will  be  wanted  to  pay  the  debts 
of  the  corporation,  and  the  necessary  expenses.  And  if  the  as- 
sistant vice  chancellor  is  right  in  supposing  that  the  42d  section 
of  the  article  of  the  revised  statutes  relative  to  proceedings 
against  corporations  in  equity  is  applicable  to  a  receiver  appoint- 
ed under  the  36th  section  of  that  article,  it  was  not  only  the 
right  but  the  duty  of  the  receiver,  in  the  present  case,  to  proceed 
at  once  to  collect,  from  all  of  the  solvent  stockholders,  the 
balances  remaining  due  upon  their  respective  shares.  Upon 
that  question  I  do  not  intend  to  express  any  opinion  at  this  time. 
But  as  the  complainant  is  not  entitled  to  a  stay  of  the  proceed- 
ings upon  the  decree,  either  by  an  injunction,  or  by  an  order  in 
this  suit,  the  order  to  show  cause  must -be  discharged,  with  costs 
0  be  paid  by  the  complainant. 
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Where  A.  sold  to  B.  a  farm,  and  agreed  to  receive,  in  part  payment  thereof,  a  lot 
owned  by  B.  in  Illinois,  with  the  value  of  which  A.  was  unacquainted;  and  B. 
thereupon  made  false  representations  as  to  the  character,  situation  and  value  of 
the  Illinois  lot,  to  induce  A.  to  take  the  same  in  part  payment  for  the  farm  sold ; 
which  A.  accordingly  did,  allowing  B.  for  the  Illinois  lot  a  sum  greatly  beyond  its 
value ;  Held,  that  A.  had  an  equitable  lien  upon  the  farm  sold  by  him ;  for  the 
amount  of  the  difference  in  value  between  the  Illinois  lot,  as  it  really  was,  and  the 
value,  as  it  would  have  been,  had  B.'s  representations  been  true ;  with  interest, 
on  such  difference. 

If  a  vendor  of  land,  knowing  that  the  purchaser  is  unacquainted  with  its  situation 
or  value,  makes  a  false  representation  as  to  any  matter  which,  if  true,  would  ma- 
terially enhance  the  value  of  the  property,  he  is,  in  equity,  bound  to  make  his 
representation  good. 

Where  a  party  has  been  defrauded  by  another,  in  the  purchase  or  sale  of  property, 
he  may  rescind  the  contract,  so  as  to  restore  the  parties  to  the  same  situation  they 
were  in  when  the  contract  was  made ;  or  he  may  aiSrm  the  contract,  so  far  as  it 
has  been  executed,  and  claim  a  compensation  for  the  fraud. 

But  it  must  be  a  very  special  case  which  will  authorize  the  injured  party  to  come 
into  a  court  of  equity  to  have  a  contract  partially  rescinded ;  and  it  must  be  one 
in  which  the  court  can  see  that  no  possible  injustice  will  be  done  by  such  a  course. 

In  cases  of  fraud  a  court  of  equity  has  jurisdiction,  although  the  party  seeking  its 
aid  might  have  obtained  relief  in  an  action  at  law. 

A  bill  in  equity  for  the  purpose  of  obtaining  a  compensation  in  damages  merely, 
to  be  paid  by  the  defendant  personally,  cannot  be  sustained;  where  the  de- 
fendant makes  the  objection  at  the  proper  time,  by  demurrer  or  answer,  that  the 
complainant  has  a  full  and  perfect  remedy  by  an  action  at  law  against  the  de- 
fendant. 

It  is  a  settled  principle  of  equity,  in  all  cases  of  fraud,  that  if  the  party  who  has  been 
defrauded  is  entitled  to  come  into  this  court  for  any  relief,  arising  out  of  the  con- 
tract as  to  which  he  has  been  defrauded,  and  where  it  is  necessary  for  him  to 
allege  and  establish  the  fraud  in  order  to  obtain  such  relief,  he  may  obtain  full 
relief  here,  without  resorting  to  a  suit  at  law;  although  as  to  a  part  of  the  relief 
claimed,  he  had  a  perfect  remedy  in  an  action  at  law  for  damages. 

The  vendor  of  real  estate  has  an  equitable  lien  upon  the  estate  sold,  for  the  unpaid 
purchase  money,  as  between  him  and  the  vendee,  in  all  cases ;  unless  there  is  eithet 
an  express  or  en  implied  agreement  to  waive  such  lien. 

Where,  by  the  fraud  of  the  vendee,  a  part  of  the  pnee  of  the  estate  sold  in  fact  re- 
mains unpaid,  although  the  vendor  supposed  he  had  been  paid  in  full  at  the  time 
there  is  no  waiver  of  the  equitable  lien  for  the  part  of  the  price  that  actually  re 
maincd  unpaid. 

A  person  kaving  an  equitable  lien  upon  land,  for  the  unpaid  purchase  money,  ma) 
come  into  this  court,  in  the  first  instance,  to  enforce  such  lien ;  without  resortiag  ta 
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a  suit  at  law  to  recover  the  amount.    And  as  an  incident  to  the  right  to  eiiford 
euch  lien,  this  court  will  ascertain  the  amount  thereof. 

This  was  an  appeal  from  a  decree  of  the  vice  chancellor  of 
the  eighth  circuit,  dismissing  the  complainant's  bill.  The  com- 
plainant, in  November,  1839,  was  the  owner  of  a  farm  in 
Le  Ro'y,  whieh  ferm  was  subject  to  three  mortgages  thereon, 
amounting  together  to  the  sum  of  f  13.50.  And  the  defendant 
owned  a  lot  of  220  acres  of  land  in  Illinois,  which  he  had  once 
visited,  but  which  the  complainant  had  never  seen.  A  negotia 
tion  was  entered  into  by  the  parties,  for  the  sale  of  the  Le  Roy  farm 
to  the  defendant,  the  complainant  to  receive  the  Illinois  lot  in  pari 
payment.  This  negotiation  resulted  in  a  written  contract  be- 
tween them  for  a  sale  to  the  defendant  of  the  Le  Roy  farm,  to- 
gether with  certain  farming  utensils  and  other  property,  for  the 
price  or  sum  of  $4000,  to  be  paid  for  by  a  conveyance  from  him  to 
the  complainant  of  the  Illinois  lot,  at  the  rate  or  price  of  five  dollars 
an  acre,  and  the  assumption,  by  the  defendant,  of  the  payment  of 
the  three  mortgages  upon  the  Le  Roy  farm.  And  the  rest  of  the' 
$4000  was  to  be  paid  in  cash  at  a  future  day,  and  to  be  secured 
to  the  complainant  by  a  bond  and  mortgage  upon  the  Le  Roy 
farm.  This  agreement  was  carried  into  effect  in  April,  1840; 
at  which  time  the  complainant  conveyed  the  Le  Roy  farm  to 
the  defendant,  subject  to  the  payment  by  the  latter  of  the  three 
mortgages  which  were  liens  thereon.  And  the  defendant  gave 
the  complainant  a  deed  of  the  Illinois  lot,  and  paid  him  a  part 
of  the  balance  of  the  $4000  in  cash,  and  gave  him  a  bond  and 
mortgage  for  the  residue.  That  bond  and  mortgage  the  com- 
plainant, subsequently  sold  and  assigned  to  a  third  person.  The 
defendant  went  into  possession  of  the  Le  Roy  farm,  and  after- 
wards paid  off  one  of  the  mortgages  upon  the  premises,  which 
he  had  assumed  to  pay  by  his  contract  with  the  complainant 
During  the  negotiation  between  the  parties,  the  defendant  made 
certain  representations  to  the  ccmplainant,  which,  as  the  bill 
alleged,  turned  out  to  be  false,  in  relation  to  the  quality  of  the 
Illinois  land,  the  situation  and  quantity  cf  timber  thereon,  and 
the  character  of  the  soil,  &c.     In  May  1841.  the  complainant 
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went  to  Illinois  for  the  purpose  of  settling  upon  the  lot  conveyed 
to  him  by  the  defendant.  But  finding  the  lands  different  from 
what  he  expected  to  find  them,  from  the  representations  of  the 
defendant,  he  returned  in  the  latter  part  of  June  of  that  year; 
and  tendered  to  the  defendant  a  reconveyance  of  the  Illinois  lot, 
and  demanded  to  be  paid  the  $1100  at  which  the  lot  had  been 
estimated  in  the  contract  for  the  sale  of  the  Le  Roy  farm.  This 
demand  not  being  acceded  to,  the  complainant  filed  his  bill  in 
this  cause,  in  which  he  charged,  among  other  things,  that  the 
Illinois  land  was  worthless  and  wholly  unfit  for  farming  pur- 
poses, and  destitute  of  timber ;  and  that  the  representations  made 
to  him  by  the  defendant,  before  and  at  the  time  of  the  sale  of 
the  Le  Roy  farm,  as  to  the  situation,  qualify,  and  value  of  the 
Illinois  land,  in  the  several  particulars  mentioned  in  the  bill, 
were  falsely  and  fraudulently  made.  And  he  prayed  that  the 
defendant  might  be  decreed  to  pay  bim  the  $1100  with  interest 
thereon  from  the  date  of  the  conveyances  under  the  contract, 
together  with  the  expenses  and  damages  which  he  had  sus- 
tained by  his  removal  to  Illinois  to  settle  upon  the  lands,  &c. ; 
that  the  deed  of  the  Illinois  lot  might  be  declared  to  be  inopera- 
tive, upon  a  reconveyance  of  the  lot  by  him  to  the  defendant ; 
and  that  the  amount  decreed  to  be  paid  by  the  defendant  mioht 
be  declared  to  be  a  lien  upon  the  Le  Roy  farm ;  or  that  he  might 
have  such  other  relief  as  he  was  entitled  to  upon  the  case  made 
by  his  bill.  The  defendant,  in  his  answer,  denied  all  fraud  and 
false  representations  by  him  in  relation  to  the  situation,  quality 
or  value  of  the  Illinois  lands.  The  cause  was  heard  upon  plead- 
ings and  proofs.  The  vice  chancellor  decided  that  the  com- 
plainant had  no  right  to  have  the  contract  rescinded  in  part ; 
and  that  the  court  would  not  entertain  jurisdiction  of  the  case  for 
the  mere  purpose  of  decreeing  a  compensation  in  damages  for  a 
false  and  fraudulent  representation  in  relation  to  the  situation  of 
the  Illinois  lot.  He  therefore  declined  examining  the  question 
v/hether  the  proofs  in  this  case  were  sufBcient  to  support  the 
allegations  in  theiill  on  that  subject. 
The  following  opinion  was  delivered  by  the  vice  chancoUcr: 
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Whittlesey,  V.  C.  It  struck  me  when  the  bill  was 
read  at  the  hearino-,  that  the  case  made  by  it  was  a  pi'oper  one 
for  the  jurisdiction  of  a  court  of  law,  and  not  such  as  should  be 
presented  to  a  court  of  equity.  I  had  expected  to  find  an  objec- 
tion of  this  character  taken  in  the  answer ;  and  if  such  objection 
had  been  interposed  in  the  pleadings,  I  should  have  no  hesita- 
tion in  deciding  that  the  complainant's  remedy  was  not  in  this 
court.  That  is,  that  this  court  was  not  the  proper  tribunal  to 
pass  upon  this  kind  of  remedy  which  the  complainant  has 
chosen  to  ask.  The  complainant's  counsel  lu'ges  that  the  mis- 
representations charged  are  alleged  to  have  been  fraudulently 
made,  and  that  this  court  has  jurisdiction  in  matters  of  fraud. 
There  can  be  no  doubt  of  the  truth  of  this  proposition,  in  a  gen- 
eral sense.  In  cases  where  a  party  is  entitled  to  relief  by  reason 
of  false  and  fraudulent  representations,  as  to  the  character,  qua- 
lity, or  situation  of  lands,  I  believe  both  coiu'ts  of  law  and 
equity  grant  relief  upon  precisely  the  same  legal  principles. 
The  party,  receiving  a  conveyance  of  lands,  who  has  been  in 
jured  by  such  fraudulent  representations,  has  his  election  eithei 
to  sue  the  gragtor  and  obtain  compensation  in  damages,  or  to 
file  a  bill  in  this  court  and  have  the  fraudulent  contract  rescind- 
ed, and  both  parties  restored  to  the  situation  in  which  they  were 
before ;  at  the~expense  of  the  fraudulent  grantor. 

The  two  courts  will  grant  relief  upon  the  same  state  of  facts; 
and  hence  they  are  said  to  have  concurrent  jurisdiction :  but 
the  kind  of  relief  which  they  grant  is  very  different.  The  one 
court  gives  relief  by  compensation  in  damages,  the  other  by 
undoing  all  the  parties  have  done  under  the  contract,  and  re- 
placing them  in  the  position  they  occupied  at  first,  and  before 
the  contract  was  made.  In  some  cases,  the  result  in  each  court 
is  nearly  the  same ;  as  where,  Upon  a  conveyance  of  land,  the 
whole  purchase  money  is  paid,  the  grantee  may  procure  a  re- 
cission  of  the  deed,  and  a  restoration  of  the  entire  purchase 
money  from  the  fraudulent  grantor.  That  is  the  only  mode, 
then,  by  which  parties  can  be  restored  to  their  former  posture, 
The  same  substantial  result  would  be  reached  by  the  judgment 
of  a  court  of  law,  giving  damages ;  which,  if  the  land  was  en- 
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tirely  worthless,  would  be  at  least  the  whole  amount  of  the 
purchase  money. 

In  the  case  before  me,  if  the  contract  between  the  parties  had 
related  only  to  the  Illinois  lands,  and  the  complainant  had  taken 
a  conveyance  thereof  upon  such  false  and  fraudulent  representa- 
tions as  would  have  avoided  the  deed,  and  had  paid  the  defendant 
$1100  in  cash  therefor,  he  might,  in  a  proper  case,  have  had  the 
deed  rescinded,  and  the  purchase  money  restored  to  him.  The 
error  of  the  complainant  appears  to  be  in  supposing  that  his 
bill  presents  precisely  the  case  last  supposed.  As  I  under- 
stand the  contract  between  the  parties,  it  was  an  entire  one, 
embracing  several  subject  matters  besides  the  Illinois  lands. 
The  defendant,  it  is  true,  contracted  to  purchase  the  complain- 
ant's farm  for  $4000.  But  the  same  contract  provided  that  he 
should  pay  for  it  in  a  certain  specified  way ;  viz.  by  assuming 
the  payment  of  certain  mortgages,  paying  certain  sums  of  money 
at  certain  times,  and  conveying  220  acres  of  land  at  $1100.  It 
was  not  agreed  between  them  that  the  farm  was  worth  $4000 
in  cash,  or  that  the  Illinois  lands  were  worth  $1100  in  cash. 
These  sums  were  assumed  merely  as  measures  of  value  between 
the  parties.  It  was  only  in  substance  agreed  that  the  farm  was 
worth  the  responsibilities  assumed,  the  cash  paid  and  agreed  to 
be  paid,  and  the  220  acres  of  land.  The  contract  was  an  entire 
one,  and  must  be  taken  together.  Neither  party  is,  however, 
for  that  reason,  the  less  bound  to  act  in  good  faith,  or  less  re- 
sponsible for  fraudulent  representations.  If  there  .was  such 
fraud  in  it  as  upon  settled  principles  would  entitle  the  injured 
party  to  r3lief,  he  might  obtain  it  in  a  cpurt  of  law ;  by  suing  for 
damages,  without  rescinding  the  contract.  But  I  understand  he 
cannot  come  here  for  relief  without  rescinding  the  whole  con- 
tract ;  and  to  do  that  he  must  oifer  to  restore  what  he  has  parted 
with.  He  cannot  select  a  portion  or  single  subject  matter  of 
the  contract,  and  say  I  will  receive  this,  and  the  remainder  shall 
stand  good.  Though  he  can  come  into  this  court,  on  the 
ground  of  fraud,  I  suppose  he  must  ask  •  the  kind  of  relief 
which  this  court  usually  dispenses,  and  treat  the  contract  here 
as  an  entire  one ;  and  ask  the  entire  restoration  of  the  parties  to 
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tneir  former  condition,  so  far  as  it  is  practicable,  or  he  will  not 
be  heard  here,  but  left  to  such  damages  as  a  jury  would  give 
him. 

This  is  the  view  that  I  should  have  entertained  of  the  case 
as  here  presented,  if  the  objection  that  the  complainant  had  an  ade- 
quate remedy  at  law,  had  been  taken  by  demurrer  or  had  been  spe- 
cifically set  up  in  the  answer.  But  no  such  objection  is  taken  in 
the  pleadings,  and  it  is  made  for  the  first  time  at  the  hearing. 
It  has  been  repeatedly  held  that  such  an  objection  comes  too  late 
at  the  hearing.  (  Wiswall  v.  Hall,  3  Paige',  313.  Underhill 
V.  Van  Cortlandt,  2  John.  C.  R.  369.  Ludlow  v.  iSimonds,  2 
Caines'  Cas.  in  Error,  40.)  It  is  too  late,  after  a  defendant 
has  put  in  an  answer  submitting  himself  to  the  jurisdiction  of 
the  court,  without  objection,  to  insist  that  the  complainant  has  a 
perfect  remedy  at  law;  unless  this  court  is  wholly  incompetent 
to  grant  the  relief  sought  by  the  bill.  {Grandin  v.  Le  Roy,  2 
Paige,  509.    Hawley  v.  Cramer,  4  Cowen,.727.) 

This  rule  must  prevail  in  this  case,  if  this  court  is  competent 
to  give  the  relief  sought  by  the  bill.  The  relief  asked,  as  we 
have  seen,  is  of  a  character  sounding  entirely  in  damages.  This 
has  always  been  considered  as  a  matter  peculiarly  proper  to  be 
passed  upon  by  a  jury ;  and  this  court  will  not  generally  enter- 
tain a  bill  to  assess  damages  upon  a  mere  contract.  {Hatch  v 
Cobb,  4  John.  C.  R.  559.) 

Sometimes  it  grants  compensation  in  damages  as  incidental 
to  some  peculiar  ground  of  jurisdiction,  as  in  the  case  of  a  bill 
for  specific  performance,  when  performance  has  become  impossi- 
ble, and  in  some  similar  cases ;  but  as  a  general  rule  it  never  enter- 
tains jurisdiction  for  the  mere  purpose  of  giving  damages,  and  as 
the  primary  object  of  the  bill.  This  bill  prays  indeed,  that  the 
deed  of  the  Illinois  lands  may  be  rescinded,  and  the  $1100 
agreed  to  be  the  purchase  money  paid  therefor,  repaid.  But 
we  have  seen  that  this  court  will  not  rescind  this  deed,  or  a 
part  of  the  contract  merely,  without  rescinding  the  whole ;  so 
that  in  the  manner  this  case  is  presented,  it  is  in  effect  but  a 
mere  action  on  the  case  for  the  recovery  of  damages,  for  tho 
fraudulent  representations  as  to  the  character  and  quality  of  the 
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Illinois  lands.  The  mode  of  proceeding  in  this  court  does  not 
render  it  an  appropriate  tribunal  for  the  trial  of  such  cases. 
"They  have  always  been  deemed  foreign  to  its  jurisdiction,  and 
they  have  been  left  to  be  passed  upon  by  the  courts  of  law, 
with  the  assistance  of  a  jury.  If  we  are  to  sit  here  and  try  such 
cases,  merely  because  the  defendant  does  not  object  in  his  plead- 
ings, we  may,  by  the  connivance  of  parties,  find  before  long 
that  the  functions  of  the  court  of  chancery  are  turned  from  their 
legitimate  subjects  of  exercise,  and  expended  upon  matters 
wholly  foreign  to  its  proper  duties.  The  court  itself  will  take 
'.are  to  preserve  the  landmarks  of  its  jurisdiction  better. 

It  cannot  be  supposed  that  this  court  would  try  an  action  of 
slander,  or  libel,  by  the  command,  sentence,  or  even  consent  of 
the  parties;  and  yet  such  trials  would,  in  my  judgment,  be  but 
little  different  in  principle,  from  trying  causes  like  this,  which, 
in  its  effect,  is  merely  an  action  for  damages,  though  it  is  for 
damages  arising  out  of  a  fraud. 

It  IS  not,  however,  proper  or  just  that  the  defendant  should 
put.in  an  answer  to  such  a  bill,  and  involve  the  expense  of  tak- 
ing proofs,  raising  no  objections  to  the  jurisdiction  of  this  court, 
j.nd  then  leading  the  complainant  on  in  litigation  ;  when  upon 
the  face  of  the  bill  itself  the  complainant  shewed  a  case  not 
proper  to  be  heard  here.  He  should  have  demurred,  or  not 
-aised  his  objection  at  all  at  the  hearing,  unless  he  had  at  least 
intimated  his  intention  so  to  do  in  the  answer.'  For  this  reason 
he  cannot  have  full  costs.  {Murray  v.  Graham.,  6  Paige,  622.) 
This  view  of  the  case  will  render  it  unnecessary  to  examine 
the  proofs  as  to  the  alleged  fraudulent  representations. 

The  complainant's  bill  is  dismissed,  but  he  is  to  pay  the  de- 
fendant such  costs,  and  such  costs  only,  as  he  would  be  entitled 
to  on  the  allowance  of  a  demurrer  to  the  bill. 

D.  H.  Chandler,  for  appellant.  I.  This  court  has  juiisdic- 
tion  of  the  subject  matter  stated  in  the  bill,  and  may  decree 
satisfaction,  in  damages,  in  the  way  and  manner,  and  to  the 
extent  praved  for.  Had  the  complainant  brought  his  suit  in  a 
court  of  ^aw,  to  recover  damages  for  the  alleged  fraud,  the  only 
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remedy  he  could  have  had  in  that  court,  would  have  been  the 
recovery  of  the  difference  between  the  price  of  the  land,  and  its 
actual  value  ;  testing  this  difference  by  the  price  given,  and  its 
actual  value  as  proved.  But  that  court  would  have  no  power 
to  cancel  the  deed  executed  to  the  complainant.  The  title  of 
the  property  would  still  remain  in  him,  and  he  would  receive 
the  difference  in  value.  This  court,  has  a  more  extended  juris- 
diction, as  to  the  remedy,  and  may  frame  its  decree  so  as  to 
give  the  complainant  a  complete  remedy,  for  the  existing  evil. 
It  is  an  old  head  of  equity,  that  this  court  has  concurrent 
jurisdiction  with  a  court  of  law,  in  cases  of  fraud.  Although  a 
court  of  equity  may  not  rescind  an  entire  contract  in  part,  yet 
if  there  is  fraud,  in  a  particular  point,  wherein  the  whole  con- 
tract is  not  involved,  the  court  will  decree  compensation  to  the 
injured  party,  and  let  the  contract  stand.  {Jobling  v.  Dooley, 
1  Yerg.  289.)  Where  a  grantor  conveys,  fraudulently,  a  greater 
quantity' of  land  than  he  has  title  to,  this  court  will  decree  com- 
pensation to  the  vendee,  for  the  deficiency.  {Duvall  v.  Ross,  2 
MunfordHs  Rep.  290.  Bedford  v.  Hickman,  5  CalPs  Rep, 
236.  Anthony  v.  Qldacre,  4  Id.  489.)  So  where  the  grantor 
had  not  title  to  the  whole  of  the  land  conveyed,  the  camt 
decreed  compensation  for  the  deficiency.  [Collar d^s  heirs  v. 
Groom,  2  J.  J.  Marsh.  Rep.  487.)  He  who  sells  property  by 
a  description  given  by  himself,  is  bound  to  make  good  that 
description;  and  if  it  be  untrue  in  a- material  point,  although 
the  variance  may  be  occasioned  by  a  mistake,  he  must  still 
remain  liable  for  such  variance.  (M'Ferran  v.  Taylor,  3 
Cranch,  270.)  It  is  claimed  that  there  is  a  wide  difference  in 
regard  to  the  action  of  this  court,  as  to  what  remedy  it  will 
apply,  in  cases  where  the  contract  has  been  wholly  executed, 
and  where  it  has  not.  In  cases  where  the  contract  has  been 
wholly  executed,  as  in  this  case,  before  a  discovery  of  the 
fraud,  this  court  has  a  right  to  give  the  injured  party  compen- 
sation in  damages,  instead  of  decreeing  a  recision  of  the'  whole 
contract ;  for  to  do  that  might  be  more  prolific  of  injury  thar 
of  benefit  to  the  injured  party.  A  decree  annulling  the  whole 
contract  for  fraud,  is  founded  upon  the  basis  that  it  ban  not 
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been  corupleted,  and  that  its  completion,  according  to  its  terras, 
would  Le  injurious  to  the  rights  of  the  party  aggrieved.  Such 
decree  is  also  fitting  to  a  case  where  the  complaining  party  has 
partly  executed  the  contract,  and  files  his  bill  to  be  relieved 
from  the  further  performance,  and  for  a  re-payment  to  him  ol 
such  sum  as  he  may  have  paid.  Besides,  it  is  not  necessary  ii. 
this  casii,  that  the  court  should  annul  the  whole  transaction,  in 
order  to  do  justice.  The  complainant  alleges,  that  in  making 
payment  for  the  land  sold  by  him  to  the  defendant,  he,  the 
defendant,  was  guilty  of  fraud,  in  the  thing  in  which  he  paid. 
The  complainant  has  tendered  back  the  subject  matter  of  such 
payment,  and  now  by  his  bill,  demands  compensation  in  money 
for  the  thing  by  which  he  was  defrauded.  Neither  pai'ty  sets 
up  or  alleges  any  other  matter  in  derogation  of  the  validity  of 
the  contract.  And  in  this  particular  alone,  is  there  any  ques- 
tion made  by  either  party.  The  right  of  redress  is  as  palpable 
as  if  the  defendant  had  paid  in  forged  bank  notes  ;  or  in  personal 
property  having  latent  defects,  under  the  allegation  of  its  being 
sound.  The  bill  seeks  indemnity,  for  the  fraud,  and  for  nothing 
else.  It  rests  upon  the  same  principle  as  if  it  had  been  filed  for 
a  specific  performance  of  the  contract.  The  conveyance  of  the 
Illinois  land,  being  fraudulent  in  not  passing  such  valuable  inter- 
est as  the  defendant  represented  it  to  possess,  is  likened  to  a  case 
where  the  party  contracting  to  convey  has  not  the  title  fee  to 
the  whole  land  conveyed.  In  such  case  this  court  would  de- 
cree re-payment  to  the  complainant  of  the  proportionate  part  of 
the  purchase  money,  with  interest,  if  the  purchase  money  had 
been  paid.  {Pratt  v.  Law,  9  Crunch,  458.  Simpson  v.  Haw- 
kins, 1  Dana,  305.  Canard's  heirs  v.  Groom,  2  J.  J.  Marsh. 
488.)  In  such  a  case,  too,  this  court,  at  the  instance  of  the 
complainant,  would  decree  a  specific  performance,  as  far  as  the 
same  could  be  had,  and  issue  a  quantum  damnificatus  to  assess 
damages  as  to  the  residue.  {Jones  v.  Shackelford,  2  Bibb.  412. 
Fisker^s  neirs  v.  Kay,  Id.  434.  Woodcock  v.  Bennett,  1  Cowen, 
711.)  This  court  having  concurrent  jurisdiction  with  the 
courts  of  law  in  cases  of  actual  fraud,  and  not  being  limited  or 
restrained  in  the  exercise  of  its  equitable  functions,  ciui  apply 
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ihe  exact  remedy  needful  to  the  exigency  of  every  case.  The 
remedy  in  a  court  of  law,  in  this  case,  would  only  compensate 
the  complainant  for  the  difference  between  what  he  allowed  for 
the  land  and  the  value  as  it  is  proved  to  be.  {Monell  v.  Colden, 
13  John.  395.)  This  would  leave  the  title  of  the  property  still 
in  the  complainant,  it  being  depreciated  and  imsaleable.  This 
court  has  the  power  to  decree  the  deed  void,  for  the  fraud,  and 
to  give  the  complainant  a  full  compensation  in  money,  as  the 
measure  of  his  damages.  This  alone  can  restore  the  complain- 
ant to  his  rights. 

The  vice  chancellor  arrives  at  the  conclusion  that  it  is  incon- 
venient for  this  court  to  assess  the  complainant's  damages;  and 
that  it  is  his  duty  to  protect  himself  against  the  imposition 
of  a  jurisdiction  which  he  regards,  according  to  the  fram- 
ing of  this  bill,  as  belonging  exclusively  to  a  court  of  law,  and 
therefore  dismisses  the  bill.  The  principle  contained  in  the 
vice  chancellor's  opinion  in  this  particular  is  contested  for  the 
following  reasons.  1st.  The  subject  matter  of  the  bill  relating 
to  the  fraud  alone,  confers  jurisdiction  on  this  court;  and 
having  such  jurisdiction,  it  will  entertain  the  cause  and  decree 
the  relief  prayed  for.  {Adarnsmi  v.  Evitt,  2  Russ.  ^  Myl.  66, 
reported' in  Gth  Cond.  Eiig.  Ch.  Rep.  399,  6  Ves.  173.  Rci- 
gal  V.  Wood,  1  John.  Ch.  402.  Canard's  heirs  v.  Groom,  2 
J.  J.  Marsh.  488.)  See  also  the  authorities  above  cited  touch- 
ing this  point.  2d.  If  the  defendant  was  guilty  of  fraud  in  the 
sale  of  the  Illinois  land,  the  deed  given  by  him  therefor,  was 
void  ab  initio  for  that  cause ;  and  the  complainant  not  having 
taken  any  security  for  the  land  sold  by  him  to  the  defendant, 
other  than  the  deed  of  the  Illinois  land,  had  a  lien  upon  the 
land  thus  sold,  for  f  1100,  the  price  of  the  Illinois  land.  This 
allegation  alone,  in  the  bill,  confers  jurisdiction  upon  the  court, 
and  draws  after  it  all  the  other  matters  stated.  Both  vendor 
and  vendee  have  their  lien  on  the  land  sold,  the  former  for  the 
purchase  money  due,  and  the  latter  for  what  he  has  paid,  in 
case  it  is  restored  to  him.  [Farmer  v.  Samuel,  4  Litt.  Rep. 
190.)  A  vendor  of  land,  who  has  conveyed  by  deed,  has  a  lien 
in  equity  upon  the  land,  for  the  unpaid  purchase  money  against 
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tlie  vendee,  or  purchasers  from  him,  with  notice.  (  Watson  v. 
Wells,  5  Conn.  Rep.  468.  Garson  v.  Green,  1  John.  Ch.  308. 
Bagley  v.  Greenleaf,  7  Wheat.  46,  50.  Outton  v.  Mitchell,  4 
Bibb,  239.  Galloway  v.  Hamilton,  1  Dana,  576.  Ewbank 
V.  Poston,  5  Monroe,  287.  Wynne  v.  Alston,  Dev.  Eq.  163.) 
The  case  of  Fish  v.  Howland  and  others,  (1  Paige,  20,)  settles 
tliis  doctrine  fully,  that  the  grantor  of  land  has  an  equitable  lien 
upon  the  estate  sold,  for  the  payment  of  the  purchase  money, 
and  that  this  lien  is  not  waived  by  the  grantor's  taking  personal 
security;  unless  there  is  an  express  agreement  between  the 
parties  that  the  equitable  lien  shall  be  waived.  It  is  claimed, 
under  this  decision,  that  the  agreement  between  the  parties  in 
this  suit,  that  the  complainant  should  take  a  deed  of  the  Illinois 
land,  and  the  actual  taking  it,  was  no  waiver  of  the  equitable  lien 
which  the  complainant  had  on  the  land  sold  to  the  defendant ; 
because  the  defendant  defrauded  the  complainant,  ai,id  hence 
the  deed  taken  of  the  Illinois  land,  was  void  in  its  incep- 
tion, and  the  agreement  to  take  the  deed  was  void  also,  for  the 
same  cause.  The  court  having  acquired  jurisdiction,  for  the 
cause  last  stated,  will  retain  the  bill,  and  administer  full  justice 
between  the  parties.  3d.  The  general  and  tiue  doctrine  of  this 
court  is,  that  where  parties,  by  consent,  make  a  case  for  its  de- 
termination, or  where  the  complainant  files  his  bill  for  a  cause 
over  which  the  court  has  not  jurisdiction,  or  where  a  court  of 
law  has  jurisdiction,  or  the  party  can  obtain  redress  in  a  court  of 
law,  and  the  def^dant  does  not  demur  or  set  up  the  objection  ir. 
his  answer,  by  way  of  demurrer,  on  account  of  jurisdiction,  this 
court  must  of  necessity  hear  and  determine  the  case;  unless  it 
is  wholly  incompetent  to  grant  the  relief  sought  by  the  bill. 
(Grandin  and  Le  Roy  v.  Smith,  2  Paige,  509.  Hawley  v, 
Cramer,  4  Cowen,  726,  727,  and  authorities  there  cited.  Bank 
of  Utica  v.  City  of  Utica,  4  Paige,  400.  Fulton  Bank  v. 
N.  Y.  and  Sharon  Canal  Co.,  A  Id.  132.)  The  last  case  is  in 
entire  conflict  with  the  vice  chancellor's  notion,  that^thi?  court 
will  Bol  decide  a  cause  where  no  demurrer  is  interposed,  or  ob- 
jection taken,  in  the  answer,  if  the  court  shall  find  that  a  remedy 
exists  at  law.     That  case  holds  it  to  be  the  duty  of  the  ci  nrl 
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in  such  a  case,  to  hear  and  decide.  4th.  The  vice  chancellor 
however,  seems  to  refuse  to  take  jurisdiction  of  the  case,  mainly 
because  this  court  is  incompetent  to  give  relief,  or  the  reliel 
prayed  for ;  and  he  seems  to  regard  himself  as  incompetent  la 
admlnistei  the  remedy  consistent  with  the  practice  of  the  court. 
The  bill  asks,  that  the  deed  of  the  Illinois  land  may  be  declared 
void,  and  that  the  defendant  may  compensate  fhe  complainant  in 
money,  to  the  amount  for  which  that  deed  was  received,  and 
also  for  the  expenses  incurred  by  him  in  his  journey  to  settle 
upon  the  land.  The  compensation  asked  lor  is  specific  and 
easy  of  ascertainment,  so  far  as  relates  to  the  matter  of  the  land ; 
and  as  respects  the  damages,  on  account  of  expenses  incurred 
in  the  journey  to  see  the  land,  it  is  equally  easy  of  ascertain- 
ment, through  the  intervention  of  a  master.  But  the  defendant 
contests  this  last  claim,  by  proving,  or  attempting  to  prove,  that 
the  complainant  did  not  intend  to  settle  upon  the  land.  The 
case  that  the  court  is  to  adjijdge,  is  that  made  by  the  bill ;  and 
it  does  not  involve  any  thing  more  than  has  been  stated,  and 
the  simple  question  is,  has  the  court  the  power,'  by  the  legal 
means  at  its  control,  to  give  the  relief  asked  for.  If  it  has,  it 
can  and  should  act.  If  it  has  not,  then  the  dismissal  of  the  bill 
for  that  cause  would  have  followed  from  necessity.  Allowing 
the  principle  to  be  true,  as  adopted  by  the  vice  chancellor,  of 
giving  relief  in  a  case  like  this,  (which  is  not  conceded,)  still 
the  parties  have  made  the  very  case  embraced  in  the  pleadings 
without  objection  by  either.  And  the  court  tas  only  to  con- 
sider, if  it  has  the  power  to  give  the  relief  asked  for,  as  the  case 
is  made  up. 

This  court,  in  the  exercise  of  its  ordinary  powers,  has  at 
its  control,  two  agents,  whereby  it  can  ascertain  for  the  instruc- 
tion of  its  conscience  and  judgment,  all  that  is  required  to  ad- 
minister justice  in  this  case ;  which  agents  it  always  employs, 
where  it  is  in  doubt,  or  where  it  would  be  inconvenient  for 
itself  to  perform  the  duty.  It  may  award  an  issue  quantum 
damnificatus,  which  is  done  where  the  quantum  of  damages 
does  not  clearly  appear,  and  it  is  proper  for  a  jury  to  pass  upon 
them.    Or  it  may  direct  a  reference  to  a  master  to  inquire  and  take 
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proofs  of  the  quantum  of  damages,  and  report  such  proofs,  with 
his  opinion  thereon. 

The  court  will  never  award  an  issue  to  \)e  tried  by  a  jurj',  un- 
less the  facts  on  which  it  is  to  decide  are  peculiarly  adapted  to 
the  decision  of  a  jury ;  or  unless  the  conscience  of  the  court 
ishall  need  the  verdict  of  a  jury  to  support  its  decree.  {Apthorp 
V.  Comsiock,  2  Paige,  482.  Nice  v.  Purcell,  1  Hen.  ^  Mwif. 
3',  2.  Fornshill  v.  Murray,  1  Bland,  485.  Tpwnsend  v. 
Graves,  3  Paige,  453.)  In  the  last  case  fraud  was  charged  in 
the  bill,  and  the  testimony  was  conflicting,  to  a  considerable  ex- 
tent ;  yet  the  chancellor  adopted  the  opinion  of  Lord  Redesdale, 
that  "it  would  be  attended  with  infinite  mischief,  if  courts  of 
equity  were  to  hesitate  in  deciding  questions  where  sufficient 
evidence  is  before  them."  He  held  also  that  issues  should  not 
be  directed  except  in  those  cases  where  there  was  a  want  of  evi- 
dence; or  where  the  testimony  was  contradictory,  and  so  nearly 
balanced  as  to  render  it  necessary  to  have  an  open  and  rigid  cross-- 
examination  of  the  witnesses  before  a  jury.  There  is  no  need 
of  an  issue  or  a  reference  in  this  case,  so  far  as  relates  to  the 
damages  on  account  of  the  fraud.  The  price  of  the  Illinois  land 
is  well  ascertained  by  the  consideration  named  in  the  defendant's 
leed  to  the  complainant.  The  claim  for  damages  set  up  on  ac- 
count of  the  journey  made  by  the  complainant  from  this  state  to 
Illinois,  to  examine  the  land,  and  as  alleged  to  settle  upon  it,  is 
not  proved ;  that  is,  the  quantum  of  expenses  is  not  proved, 
although  the  going  there  for  that  purpose  is  proved.  If  damages 
for  that  cause,  as  an  incident  to  the  fraud,  are  allowable  in  this 
case,  a  simple  reference  to  a  master  to  take  the  testimony  which 
the  complainant  may  produce  before  him,  will  suffice ;  and  this 
can  be  done  after  a  decree  settling  the  subjects  of  damages  and 
making  a  reference  for  that  purpose.  But  if  that  claim  shall  not 
be  allowed,  then  the  court  can,  by  a  simple  computation  of  in- 
terest upon  the  sum  of  $1100,  decide  and  decree  the  amount  of 
damage  at  once. 

IT,  The  defendant  was  guilty  of  fraud  in  the  representations 
.le  made  to  the  complainant  as  to  the  situation  and  quality  of 
soil  of  the  Illinois  land,  and  as  to  the  quantity  of  timber  grow- 
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iiiff  or  being  tliereon.  Previous  to  the  making  the  agr  3cment  the 
defendant  had  been  upon  the  land  and  examined  the  uame;  and 
knew  or  professed  to  know  its  situation,  quality  and  properties. 
But  the  complainant  had  never  seen  the  land,  and  knew  nothing 
of  its  quality  or  condition,  except  what  he  derived  from  the  re- 
presentations of  the  defendant,  at  and  before  the  contract  was 
made.  The  representations  made  by  the  defendant  materially 
affected  the  value  of  the  land,  and  operated  as  an  inducement  to 
the  complainant  to  give  a  higher  price  than  he  would  have  done 
had  the  truth  been  told.  This  vitiates  the  sale.  (  Woods  v. 
Hall,  Dev.  Eq.  JR.  11.)  Supj/ressio  veri^  or  suggestio  falsi, 
vitiates  a  contract.  If  an  express  represetjtation  turns  out  to  te 
untrue,  it  is  immaterial  whether  the  party  making  it  knew  it  to  be 
untrue  or  not.  The  fact  that  he  was  ignorant  of  its  truth  or  false- 
hood avoids  the  contract,  if  his  representation  is  false.  (  Waters 
V.  Wallingly,  1  Bibb,  244.  Livingston  v.  The  Peru  Iron  Co., 
2  Paige,  390.)  He  M^ho  sells  property  by  a  description  given 
by  himself,  is  bound  to  make  good  that  description.  If  it  be 
untrue  in  a  material  point,  although  the  variance  may  be  occa- 
sioned by  a  mistake,  he  must  still  remain  liable.  {McFerran  v. 
Taylor,  3  Cranch,  2-70.)  Where,  by  the  misrepresentation  of  a 
fact  relating  to  a  circumstance  which  the  complainant  was  enti- 
tled to  know,  of  by  the  concealment  of  a  fact  which  the  defen- 
dant was  bound  to  disclose,  the  complainant  was  induced  to 
make  a  purchase,  and  in  consequence  sustained  a  loss,  it  was 
declared  that  an  action  at  law  could  be  sustained  for  damages. 
But  that  a  court  of  equity,  with  respect  to  the  fraud,  had  a  con- 
current jurisdiction,  and  would  exerci.se  such  jurisdiction  so  as 
to  give  relief.     {Adamson  v.  Evitt,'2  Buss.  ^-  Myl.  66.) 

III.  The  deed,  from  the  defendant  to  the  complainant,  of  the 
Illinois  land,  having  been  imposed  upon  the  complainant  by  the 
fraud  of  the  defendant,  the  complainant  had  a  right  to  tendei  a 
re-conveyanqe  of  the  land  to  the  defendant;  as  a  preliminary  tp  an 
avoidance  of  it,  and  as  the  foundation  of  his  claim  to  damages 
for  the  whole  consideration  of  the  deed.  In  the  case  of  Hog- 
gins v.  Beer  aft,  (I  Dana,  30,)  it  was  decided  that  the  vendee 
of  a  chattel,  discovering  a  defect  which  the  vendor  fraudulently 
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concealed,  might  return  or  tender  back  the  chattel,  and  thus 
rescind  the  contract,  or  retain  it  and  recover  damages.  The 
same  rule  exists  at  law.  True  it  is  that  this  court  has  a  right 
to  decree  the  sale  void,  and  compensate  in  damages  to  the  full 
extent  of  the  purchase  money,  upon  the  vendee's  restoring  to  the 
party  the  property  received.  But  it  seems  to  be  a  peculiarly  fit- 
ting measure,  as  applicable  to  a  court  of  equity,  that  the  party 
claiming  to  be  aggrieved  by  the  fraud  of  another  should  oflbr 
to  restore  the  property  received,  before  coming  into  this  court  for 
relief. 

The  complainant  is  entitled  to  a  decree  for  all  the  damages 
consequent  upon  the  fraud  practised  upon  iiim.  And  it  should  be 
declared  that  he  has  a  lien  upon  the  land  conveyed  to  the  de- 
fendant, by  him,  to  the  amount  of  $1100,  and  the  interest  thereon 
from  the  28th  day  of  November,  1839,  or  from  the  24th  of  April, 
1840 ;  that  being  the  time  when  the  deeds  were  executed  ;  and 
that  he  have  execution  against  the  defendant  for  the  collection 
of  all  the  damages  awarded  to  him. 

J.  B.  Skinner  ^  O.  Hastings,  for  the  respondent.  With 
respect  to  the  first  claim,  the  counsel  for  the  defendant  insist  that 
a  bill  cannot  be  sustained  in  this  court  merely  for  the  recovery 
of  damages  on  the  ground  of  fraud.  It  has  often  been  laid 
down  as  a  general  rale,  that  courts  of  equity  and  of  law  have 
concurrent  jurisdiction  in  all  cases  of  fraud.  While  this  is  true 
with  respect  to  fraud  as  a  foundation  for  relief,  it  does  not  hold 
with  respect  to  the  kind  of  relief  administered  by  these  tribu- 
nals; and  courts  of  equity  can  no  more  entertain  suits  instituted 
directly  for  the  recovery  of  damtiges,  than  courts  of  law  can 
give  relief  by  compelling  the  party  to  undo  the  fraudulent  trans- 
actions and  restore  in  kind  the  fruits  of  his  fraud.  In  other 
words,  the  relief  administered  by  these  courts  is  different  in 
kind  ;  and  while  courts  of  equity  act  in  a  way  peculiar  to  them- 
selves, annulling  the  fraudulent  transaction  and  compelling  the 
party  to  restore  what  he  has  taken  from  the  complainant  by 
deceit,  courts  of  law  alone  have  the  power  to  entertain  actions 
instituted  purely  for  the  recovery  of  damages.     It  may  not  ba 
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easy  to  reconcile  all  the  cases  with  this  proposition.  It  will  bs 
conceded,  however,  that  there  are  cases  in  which  courts  of 
eCjuity  cannot  give  relief  in  damages.  And  the  distinction  now 
contended  for  is  the  only  one  which  will  prevent  a  conflict  of 
jurisdiction  between  our  courts  of  law  and  equity  ;  and  it  is  one 
indicated  by  the  different  modes  of  proceeding  which  prevail  in 
these  tribunals. 

It  would  be.  exceedingly  inconvenient  for  a  court  of  equity  to 
entertain  actions  merely  ^or  the  recovery  of  damages.  Ques- 
tions of  damages  which  arise  incidentally,  in  causes  where  a 
court  of  equity  has  jurisdiction  on  other  grounds,  are  generally 
sent  to  a  court  of  law  for  determination  ;  except  in  cases  where 
these  damages  are  a  mere  matter  of  computation.  {Phillips  v. 
Thompson,  1  John.  Ch.  R.  150,  151.)  And  as  a  court  of  law 
is  fully  competent  to  give  the  required  relief,  there  seems  no 
possible  reason  for  resorting  to  a  court  of  equity  for  the  recovery 
of  damages  in  cases  of  fraud,  which  would  not  apply  with  equal 
force  in  favor  of  a  suit  in  equity  to  recover  the  amount  due  upon 
a  promissory  note;  or  to  recover  damages  for  any  violation  of 
private  right.  But  it  is  believed  that  this  question  is  settled  by 
authority.  In  the  case  of  Newham  v.  Mai/,  (13  Price,  749,) 
the  court  of  exchequer  decided,  that  a  bill  filed  simply  for  com- 
pensation, without  other  relief,  to  recover  the  difference  between 
the  actual  and  stated  value  of  an  estate  sold,  could  not  be  sup- 
ported on  the  ground  of  fraud ;  and  that  the  jurisdiction  of  a 
court  of  equity  to  give  damages  in  such  cases,  (cases  of  fraud,) 
was  incidental  to  that  of  giving  relief  by  enforcing  the  perform- 
ance of  contracts  for  the  sale  of  real  estate.  See  also  the  case 
of  Hardwick  v.  Forbes,  adnCr,  (1  Bibb,  212.) 

The  cases  cited  by  the  counsel  for  the  complainant  are  none 
of  them  cases  of  bills  filed  simply  for  the  purpose  of  obtaining 
damages  on  the  ground  of  fraud ;  and  it  is  believed  that  no 
precedent  for  such  a  bill  can  be  found.  This  seems  a  proper 
occasion  for  the  court  to  draw  a  line  of  demarcation,  which 
shall  be  visible  to  all,  between  those  cases  where  a  court  of 
equity  will,  and  where  it  will  not,  entertain  jurisdiction  m  cases  of 
Iraud.  Although  there  are  cases  in  which  the  court  has  seemingly 
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entertained  the  question  of  damages  in  cases  of  this  character, 
yet  they  may  be  disposed  of  without  yielding  the  principle  con- 
tended for.  The  case  of /op/i?7.^  v.  Dooley,  {\  Yerger,  289.) 
cited  by  the  complainant's  counsel,  appears,  from  the  note  of  it, 
to  have  been  a  case  where  the  complainant,  by  his  bill,  sought 
to  rescind  a  contract  for  the  sale  of  a  lot  of  land,  on  account 
of  a  fraud,  or  misrepresentation,  in  respect  to  the  lines  of  the  lot 
sold;  and  in  which  the  defendant  resisted  the  claim.  The  court 
refused  the  principal  relief  sought;  and  perhaps  gave,  by  way 
of  relief,  a  compensation  in  damages.  The  case  of  Adamson  v. 
Evitt,  (2  Russ.  Sj^  My..  66,)  was  a  case  where  the  defendant 
had  negotiated  the  sale  of  an  annuity,  for  three  lives,  to  the  com- 
plainant; and,  as  was  alleged,  had  misrepresented  the  ability  of 
the  grantor  of  the  annuity,  or  withheld  important  mformation 
from  the  complainant,  with  respect  to  the  grantor's  ability,  for 
fraudulent  purposes.  It  also  appeared  that  the  defendant  was  a 
trustee  for  the  grantor,  of  a  certain  lease,  and  of  a  certain  portion 
f  his  salary  out  of  which  the  annuity  was  payable.  And  the 
Dill  prayed  that  the  defendant  might  be  answerable  for  the  loss. 
Although  the  court  arguendo,  held  that  the  bill  was  sustainable, 
it  was  not  sustained  in  fact,  but  dismissed  on  another  ground. 
The  case  of  Evans  v.  Bicknell,  (6  Vesey,  173,)  was  a  case  in 
which  the  complainant  sought  to  charge  a  trustee  for  another, 
,ind  the  trust  estate,  with  a  sum  of  money  obtained  from  the 
3omplainant  by  a  third  person  ;  to  whom  the  trustee  had  fraudu- 
lently delivered  the  title  deeds,  for  the  purpose  of  enabling 
him  to  obtain  the  money  in  question.  The  court  held  that  the 
trust  estate  could  not  be  charged,  and  dismissed  the  bill  as  to  the 
cestui  que  trust,  on  that  ground.  It  also  decided  that  the  bill  was 
sustainable  as  against  the  trustee  for  damages,  on  account  of  the 
fraud  alleged,  but  dismissed  t  as  to  him  because  the  fraud  was, 
not  proved. 

In  all  these  cases,  it  wR'  oe  seen,  that  the  bill  itself  contained 
sufficient  ground  for  rel^f,  without  resort  to  the  position  con- 
tended for  on  the  other  tide.  In  the  case  in  Yerger,  the  rio-ht 
of  the  court  to  annul  the  contract  on  account  of  the  fraud  al- 
leged, was  undoubted.     And  iti  the  case  in  Russell  $•  Mt,lne^ 
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although  it  is  not  easy  to  tell  what  was  in  the  bill,  it  is  tividenf, 
from  what  was  proved  in  the  case,  that  it  sought  to  charge  tho 
defendant  as  a  trustee ;  and  so  the  bill  was  sustainable  on  the 
grounc  of  trust. ,  And  in  the  case  in  Vesey,  one  object"  of  the 
bill  was  to  charge  an  estate,  of  which  the  defendant  was  trustee, 
with  the  money  claimed ;  and  the  cestui  que  trust  was  a  party. 
So  that  this  bill  was  also  sustainable  on  the  ground  of  trust! 

In  all  these  cases,  then,  the  court  had  an  acknowledged  juris- 
diction to  give  the  principal  relief  sought  for,  and  to  try  tho 
questions  upon  which  that  relief  was  sought.  Having  jurisdic- 
tion for  this  purpose,  although  the  facts  failed  to  be  proved,  it 
would,  upon  the  common  principles  of  equitable  jurisprudence, 
give  the  relief  which  was  secondarily  sought ;  as  incidental  tc 
the  principal  relief  prayed  for.  Besides,  in  two  of  these  cases 
the  bills  were  dismissed,  and  the  points  sought  to  be  established 
by  them,  on  the  part  of  the  complaiiiant,  were  not  involved  in 
the  decision  of  them.  But  it  is  said  that  the  bill  in  the  case 
before  the  court  does  seek  to  undo  the  fraudulent  transaction, 
and  restore  the  parties  to  the  position  they  occupied  before  the 
sale.  This  is  not  true.  The  contract  was  entire.  It  was  foi 
the  sale,  by  the  complainant,  of  the  farm  in  Le  Roy ;  to  be  paid 
for  partly  in  money,  partly  in  assuming  certain  incumbrances 
upon  it,  and  partly  in  the  lands  in  the  state  of  Illinois.  The 
defendant  has  a  right  to  say,  upon  the  facts  of  the  case,  that  but 
lor  the  privilege  of  paying  in  part  by  a  conveyance  of  the  Illi- 
nois lands,  he  would  not  have  bought  the  complainant's  farm 
at  all ;  and  for  that  privilege  he  was  willing  to  allow  the  com- 
plainant more  than  he  could,  or  would,  have  paid  in  cash.  It 
is  submitted,  that  where  the  complainant  agrees  to  receive  land 
in  part  payment  for  his  farm,  and  the  defendant  agrees  to  give 
it,  no  court  has  power  to  say  he  shall  give  money  in  lieu  of  th«. 
land.  If  he  has  been  guilty  of  a  fraud  in  misrepresenting  the 
quality  of  the  land,  this  court  might,  in  a  proper  case,  annul  the 
whole  contract,  and  place  the  parties  in  statu  quo  ;  or  a  court 
of  law  might  give  damliges  for  the  fraud.  And  it  is  believed 
that  these  are  the  only  remedies  which  the  complainant  can 
have.    1''he  case  cited  from  Yerger  does  not  prove,  if  it  has 
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been  correctly  explained,  that  the  complainant  can  affirm  those 
parts  of  the  contract  which  suit  him,  and  disaffirm  those  parts 
which  do  not.  Cases  may  be  found,  perhaps,  to  sustain  the 
j)osition,  that  where  the  principal  relief  sought  by  the  bill  could 
not  be  granted,  because  the  facts  proved  were'  not  sufficient  to 
establish  the  claim  set  up,  the  bill  was  dismissed  ;  although  it 
appeared  that  the  party  was  entitledv,to  some  relief,  incident  to 
the  principal  relief  sought.  These  cases  proceed  on  the  ground, 
that  as  the  court  could  not  give  the  relief  principally  sought,  it 
cannot  give  the  relief  which  is  incidental,  for  the  want  of 
jurisdiction.  This  is  to  make  the  jurisdiction  of  the  court  de- 
pend upon  the  truth  of  the  facts  set  forth  in  the  bill.  Such  a 
position  may  be  a  sound  one.  The  court  has,  in  such  cases, 
jurisdiction  of  the  case  made  by  the  bill,  and  that  is  enough. 
If  the  facts  proved  do  not  sustain  the  case,  then  the  bill  will  be 
dismissed,  not  for  want  of  jurisdiction,  but  for  want  of  proof. 
The  case  of  Phillips  v.  Thompson,  (1  John.  Ch.  R.  131,)  sus- 
tains the  position,  which  we  think  the  correct  one,  that  where 
lie  court  has  jurisdiction  of  the  case  made  by  the  bill,' it 
vrill  retain  the  bill  for  the  purpose  of  giving  incidental  relief; 
\lthough  the  complainant  fails  in  his  proof  as  to  the  principal 
relief  sought.  There  is  no  reason  to  believe  that  if  the  bill  in 
that  case  had  contained  simply  a  claim  for  damages,  it  would 
have  been  retained. 

With  respect  to  the  second  ground  on  which  the  complainant 
claims  relief,  that  of  lien  for  the  purchase  money,  there  seems 
to  be  no  foundation  whatever  for  it. 

In  the  case  of  Ganson  v.  Crreen  and  others,  (1  John.  Ch. 
308,)  it  is  said  that  this  lien  exists  where,  from  the  terms  of  the 
contract,  it  is  not  implied  that  the  parties  did  not  intend  that  the 
lien  should  be  preserved.  In  other  words,  that  where  it  does 
appear  that  the  parties  did  not  intend  that  the  lien  should  con- 
tinue, and  did  not  rely  upon  it,  there  it  will  be  held  not  to  exist. 
The  same  principle  is  also  found  in  the  case  oi  Fish  v.  How- 
land,  (1  Paige,  20.)  Tbit  case  also  contains  the  further 
position,  that  where  the  vendee  has  given  any  other  security 
man  his  mere  personal  obligation,  for  the  purchase  money  the 
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lien  will  be  regarded  as  waived.  Much  more  would  the  lien 
be  regarded  as  having  been  waived  where  the  parties,  upon  the 
sale,  did  an  act  which  they  call  a  satisfaction  of  tlie  purchase 
money.  In  the  case  under  discussion  the  purchase  money  was 
actually  paid,  by  the  conveyance  of  the  Illinois  land ;  or  otherwise 
paid  or  secured  upon  the  land.  Without  doing  violence  to  the 
facts,  it  cannot  be  pretended  that  either  party  thought  of  retain- 
ing a  lien  upon  the  lands  sold  ;  nor  can  it  be  denied  that  both 
parties  intended,  at  the  time,  to  extinguish  all  claim  for  the  pur- 
chase money  except  upon  the  securities  then  in  existence,  or 
given  at  the  time.  If  every  fact  contained  in  the  bill,  upon 
which  the  notion  of  a  lien  is  sought  to  be  sustained,  were  con 
ceded  to  be  true,  it  would  be  perfectly  clear  that  no  lien  existeil 
in  the  case.  Here  the  contract,  so  far  as  the  present  controversi/' 
is  concerned,  was  that  the  defendant  should  pay  in  land,  and 
not  in  money.  The  amount  remaining  due  to  the  complainant, 
supposing  the  deed  to  be  set  aside,  is  due  not  in  money  but  in 
land.  The  claim  put  forth  in  the  bill  is  not  for  money  due  by 
contract,  express  or  implied,  but  for  damages  on  account  of  fraud. 

In  cases  of  fraud,  the  party  may  annul  the  contract  and  get 
:>ack  what  he  has  parted  with ;  which  in  this  case  would  be  the 
Le  Roy  farm.  But  this  the  complainant  does  not  ask  for,  and 
could  not  have  if  he  did,  because  he  has  put  it  out  of  his  power 
to  restore  that  which  he  received  for  it. 

Tt  may  be  said,  perhaps,  that  inasmuch  as  the  defendant  did 
noC  object  to  the  jurisdiction  until  the  hearing,  the  objection 
came  too  late,  and  the  court  will  give  the  relief  sought.  A  doc- 
trine like  tflis  is  to  be  found  in  some  cases ;  but  it  applies  only 
where  the  relief  sought  falls  within  some  one  of  the  heads  of  equity 
jurisdiction.  In  such  cases,  although  there  is  a  complete  and 
perfect  remedy  by  way  of  suit  or  defence  at  law,  the  court  will 
grant  relief — holding  that  the  defendant  has  waived  his  right  to 
turn  the  complainant  over  to  another  forum.  It  is  an  old  maxim 
that "  consent  cannot  give  jurisdiction."  Suppose  the  complainant 
should  bring  a  bill  to  be  paid  the  amount  due  him  upon  a  bill 
of  exchange  or  promissory  note,  and  the  defendant  should  not 
object  to  the  jurisdiction  of  the  court;  would  the  court  for  that 
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reason  hear  the  cause?  Or,  suppose  a  bill  should  be  brought  by 
the  complainant  to  obtain  the  possession  of  land  in  the  occu- 
pation of  the  defendant ;  would  the  court  try  the  right  of  posses- 
sion, because  the  defendant  did  not  object  to  the  jurisdiction?  If 
so  it  would  be  in  the  power  of  suitors,  without  the  consent  of  the 
legislature,  to  transfer  the  whole  jurisdiction  of  oui  courts  of  law 
to  this  court. 

A  fair  view  of  the  evidence  will  not  sustain  the  allegations  of 
fraud  contained  in  the  bill. 

D.  H:  Chandler,  in  reply.  The  counsel  for  the  defendant  as- 
sume and  insist,  that  a  court  of  law  is  the  only  tribunal  which 
can  award  damages  for  a  fraud  committed,  and  that  this  court 
only  exercises  its  power,  in  such  a  case,  by  annulling  all  that  has 
been  done,  and  restoring  the  parties  to  their  original  position ; 
and  that  further  than  that  this  court  has  not  the  power  to  go. 
We  insist  that  this  court  does,  and  always  will,  award  damages 
where  it  becomes  necessary  to  the  due  administration  of  equity 
between  the  parties ;  even  touching  matters  over  which  chancery 
does  not  claim  to  have  original  jurisdiction,  but  which  are  incidents 
of  the  case  made  by  the  pleadings.  In  those  cases  where  the  bill 
makes  a  case  confessedly  within  the  jurisdiction  of  this  court, 
but  the  prayer  for  relief  is  so  broad  that  damages  may  be  award- 
ed instead  of  specific  relief,  and- where  either  through  the  defect 
of  proof  to  entitle  the  party  to  specific  relief,  or  the  inability  of 
the  defendant  to  respond  to  such  specific  relief  as  is  specially 
asked  for,  this  court  acts  in  the  way  and  manner  presented  by 
the  emergency  of  the  case.  And  if  it  is  necessary,  it  resorts  to 
the  alternative  of  giving  damages  by  way  of  compensation ;  in 
ths  same  manner  as  a  court  of  law  would  do.  Or  if  it  can  grant 
in  part,  the  specific  performance  of  the  relief  prayed  for,  but  for 
any  of  the  causes  before  referred  to,  it  cannot  do  so  in  whole,  it 
then  gives  damages  for  the  residue.  This  is  a  universal  rule  of 
thJs  court;  to  confirm  which,  a  reference  to  authorities  is  unne- 
cessary. 

The  counsel  for  the  defendant  seem  also  to  suppose  that  this 
c(  jrt  is  restrained,  in  its  jurisdiction,  to  certain  specific  matters ; 
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and  that  to  transcend  such  limits  would  render  its  decrees  coram 
non  judice,  and  hence  void.  It  is  true,  that  where  the  statoi? 
has  limited  or  regulated  the  exercise  of  jmisdiction  of  the  court 
in  specific  or  other  matters,  aside  from  the  general  jurisdiction 
which  it  has,  its  actp  /hich  do  not  confo'-nn  to,  or  rather  which 
are  in  hostility  tc  sLch  special.  !tt-.rk/«y  {.rovisions,  might  be 
void ;  or  at  least  would  not  o-  -.am  p'dicial  sanction  or  force.  But 
being  a  court  of  general  jurisdict  jn,  which  jurisdiction  is  to  be 
exercised  according  to  the  fornx  ^'ns  practice,  it  is  not  restrained 
in  thp  exercise  of  it  as  respc-,_>  any  subject,  "unless  it  is  wholly 
incompeten'c  to  g,  int  the  relief  sought  by  the  bill."  Such  is  the 
doctrine  in  Grandin  v.  Le  Roy,  (2  P<iige,  509 ;)  and  in  Hawley 
V.  Cramer,  (4  Cowen,  726,  7.)  Actinj  upon  the  principle  here 
laid  down,  the  chancellor  held,  in  the  cafe  of  The  Bank  of 
Utica  V.  The  City  of  Utica,  (4  Paige,  400,)  that  nolwithstand 
ing  the  complainant  had  a  remedy  at  law  more  perfect  than  this 
court  could  administer,  yet,  inasmuch  as  the  parties  had  stipu- 
lated that  this  court  should  exercise  jurisdiction,  that  he  could 
not  refuse  to  exercise  it ;  and  he  applied,  in  that  case  the  maxim 
modus  et  conventio  vincunt  legem  to  the  question  of  jurisdiction. 
Furthermore,  the  doctrine  of  this  case  is  in  contradiction  of  the 
assertion  of  the  defendant's  counsel,  that  consent  cannot  confer 
jurisdiction.  And  it  supports  the  principle  before  laid  down, 
that  the  jurisdiction  of  this  court,  by  consent,  is  as  universal  as 
its  power  to  do  justice. 

But  it  is  assumed  by  the  defendant's  counsel,  that  the  court 
will  decline  the  exercise  of  jurisdictional  functions  in  all  cases 
where  the  party  has  a  remedy  at  law,  although  no  object-ion  is 
set  up  in  the  answer.  The  case  of  Fulton  Bank  v.  N.  York  S/' 
Sharon  Canal  Co.,  (4  Paige,  132,)  settles  beyond  a  doubt  this 
question  in  favor  of  the  accuracy  of  the  complainant's  position, 
In  that  case  the  chancellor  distinctly  lays  down  the  rule,  that  if 
the  defendant  does  not  take  his  objection  by  demurrer,  or  in  his 
answer,  the  court  will  adjudicate  the  case.  And  the  defendant 
must  be  subjected  to  the  extra  expense  of  litigating  the  matter 
in  this  court ;  whether  the  subject  matter  of  the  case  is  or  is  not 
within  the  ordinary  and  acknowledged  jurisdiction  of  the  court 
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And  that  case  goes  the  length  of  saying,  that  although  the  bill 
alleges  matter  of  jurisdiction,  which  the  proof  does  not  sustain, 
for  the  purpose  of  escaping  a  demurrer,  yet  that  the  defendant, 
to  avoid  the  exercise  of  jurisdictional  functions  by  this  court, 
must  deny  such  matter ;  and  insist  that  as  to  the  other  matters 
the  complainant  has  a  remedy  at  law.  In  the  case  of  The  Bank 
of  Utica  V.  The  City  of  Utica,  before  referred  to,  the  parties 
assented,  by  stipulation,  to  this  court  taking  jurisdiction.  Such 
stipulation  could  not  confer  a  greater  power  upon  this  court  than 
the  omission  of  the  defendant  to  take  his  objection  in  the  answer. 
In  cither  case,  the  parties  would  stand  upon  the  same  footing. 

The  bill  sets  up  a  claim  for,  and  prays  that  this  court  may 
decree  that  the  complainant  have,  a  lien  upon  the  Le  Roy  farm 
for  the  amount  of  his  damages ;  or  for  the  purchase  money  of  the 
Illinois  land.  This  matter  in  the  bill  confers  jurisdiction  upon 
this  court.  And  by  the  case  last  referred  to,  this  jurisdiction  can- 
not be  interv^epted  by  the  defendant's  answer ;  whether  the  com- 
plainant is  entitled  to  such  lien  or  not  by  the  proofs  made  in 
the  case. 

It  is  denied  by  the  counsel  for  the  defendant  that  this  court 
will  award  damages,  although  fraud  was  committed.  In  the 
case  of  Bacon  v.  Branson  and  others,  (7  John.  Ch.  199,)  Chan- 
cellor Kent  distinctly  held,  that  the  complainant  was  entitled  to 
damages  in  such  a  case ;  and  he  decreed  that  the  premises  in  regard 
to  which  the  fraud  existed  should  be  sold  to  satisfy  those  dam- 
ages, and  made  a  personal  decree  against  one  of  the  defendants 
for  any  deficiency.  He  most  distinctly  held  in  that  case,  that 
where  a  party,  by  an  act  of  fraud,  had  deprived  another  of  his 
security,  such  party  should  be  personally  liable  for  the  damages. 
To  the  same  effect  is  the  case  of  McFerran  v.  Taylor,  (3 
Cranch,  270,)  on  the  equity  side  of  the  supreme  court  of  the 
United  States. 

The  Chancellor.  Upon  a  careful  examination  of  the  tes- 
timony  in  this  case,  I  think  the  complainant  succeeded  in  estab- 
lishing the  fact  that  the  defendant  was  guilty  of  a  misrepresenta- 
tion as  to  the  situation  of  the  Illinois  lot,  and  the  quaritity  of 
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wood  and  timber  thereon,  and  as  to  the  quality  of  the  land  ;  and 
that  by  such  misrepresentation  the  complainant  was  induced  to 
allow  for  that  lot,  upon  the  sale  of  the  Le  Roy  farm  to  the  de 
fendant,  much  more  than  ho  would  have  done,  if  the  facts  had 
been  truly  stated  to  him.  It  is  very  evident,  from  the  whole 
case,  that  the  defendant  knew  he  was  dealing  with  a  man  who 
was  wholly  unacquainted  with  the  situation  and  quality  of  the 
land  in  the  Illinois  lot;  and  who  relied  upon  his  representation 
of  those  facts,  to  enable  him  to  form  a  proper  estimat^i  of  what  he 
could  aiford  to  allow  for  that  lot,  in  part  payment  of  f,he  price  he 
had  fixed  upon  the  Le  Roy  farm.  The  defendant,  therefore,  if 
he  knew  the  facts  in  relation  to  the  situation  and  quility  of  tho 
Illinois  lot,  and  the  amount  of  wood  and  timber  thereop,  should 
have  stated  them  truly.  And  if  he  did  not  know  then,  so  as  to 
be  able  to  state  them  substantially  as  they  existpd,  I  e  should 
have  frankly  told  the  complainant  so ;  in  answer  to  the  foquiries 
which  the  latter  repeatedly  made  of  him.  It  is  true,  a  pur- 
chaser has  no  right  to  rely  upon  the  price  which  a  vendor  rsks  for 
property,  or  even  upon  his  statement  of  what  it  is  worth,  as  evi- 
dence of  its  real  value ;  but  must  form  his  own  estimate  of  the 
value  of  the  property,  after  ascertaining  the  facts  upon  which  its 
value  depends.  Still,  if  the  vendor,  knowing  that  the  purchaser 
is  unacquainted  with  the  land,  makes  a  false  representation  as  to 
any  matter  which,  if  true,  would  materially  enhance  the  value 
of  the  property,  he  is  in  equity  bound  to  make  good  his  repre- 
sentation. 

The  vice  chancellor,  however,  is  right  in  supposing  that  thi? 
contract  ought  not  to  be  rescinded  in  part ;  so  as  to  compel-the 
defendant  to  keep  the  Le  Roy  farm  at  the  nominal  price  put 
upon  it  by  the  parties  in  this  exchange  of  property,  and  to  allow 
the  complainant  to  rescind  the  contract  so  far  as  relates  to  the 
Illinois  lot  only,  and  to  recover  the  whole  $1100  at  which  thai 
lot  was  estimated  in  the  agreement  for  such  exchange.  'V^  hero 
a  party  has  been  defrauded  by  another  in  the  purchase  or  sale 
of  property,  he  may  rescind  the  contract,  so  as  to  restoif  the 
parties  to  the  same  situation  they  were  in  when  the  contract  was 
made ;  or  he  may  affirm  the  contract,  so  far  as  it  has  been  ^ye- 
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cuted,  and  claim  compensation  for  the  fraud.  But  it  must  be  a 
very  special  case  which  will  authorize  the  injured  party  to  come 
intj  a  court  of  equity  to  have  a  contract  partially  rescinded ; 
and  it  must  be  one  in  which  the  court  can  see  that  no  possible 
injustice  will  be  done  by  such  a  course.  In  the  present  case,  I 
am  satisfied  neither  of  the  parties  supposed  the  Illinois  lot  was 
worth  $1100  in  cash  ;  nor  would  the  complainant  have  been 
able  to  sei;  the  Le  Roy  farm  for  the  $4000  at  that  time,  had  he 
not  agreed  to  receive  the  Illinois  lands  in  exchange,  at  the  rate 
of  $5  per  acre.  The  witnesses,  who  reside  in  the  neighborhood 
of  the  Illinois  lot,  do  not  pretend  that  if  it  had  corresponded,  in 
all  respects,  with  the  defendant's  representations,  it  could  have 
sold  for  $5  an  acre ;  or  that  other  lands  in  that  section  of  coun- 
try, of  the  same  character  and  quality  which  this  was  repre- 
sented to  be,  and  which  were  wholly  wild  and  unimproved, 
were  selling  at  anything  like  that  price.  It  would  not  be 
equitable,  therefore,  to  rescind  the  contract  as  to  the  Illinois  lot 
only,  and  to  compel  the  defendant  to  pay  for  it  at  that  price ; 
ev('n  if  the  allegation  in  the  bill  was  true,  that  the  lot  was  actu- 
ally worthless  and  unfit  for  farming  purposes,  which  is  not 
the  I'act. 

The  complainant  does  not  ask  to  rescind  the  whole  sale ;  and 
to  take  back  the  Le  Roy  farm  and  refund  to  the  defendant  the 
moneys  he  has  paid,  with  the  interest  thereon,  after  deducting 
therefiom  the  rents  and  profits  received  by  the  latter.  He  is 
only  entitled,  therefore,  to  he  compensated  for  the  difference  be- 
tween ihe  actual  value  of  the  Illinois  lot  in  the  state  in  which  it 
was,  in  November,  1839,  and  that  value  as  it  would  have  been, 
at  that  Jime,  if  the  representations  of  the  defendant  had  been 
true ;  with  interest  on  such  difference  subsequent  to  that  time. 
And  the  only  remaining  question  for  consideration  is,  whether 
the-  vice  chancellor  was  right  in  supposing  this  court  had  not  ju- 
risdiction to  give  the  complainant  relief,  upon  the  facts  in  this  case. 

The  general  rule  is  admitted,  that  in  cases  of  fraud,  a  court 
of  equity  has  jurisdiction,  although  the  party  may  obtain  relief 
in  an  action  at  law.  In  Hardwick  v.  Forbes'  adrn'r,  (1  Bibb's 
Uej.  213,)  the  court  of  appeals  in  Kentucky  decided  that  wher*- 
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a  traud  had  been  committed  in  the  sale  of  personal  chattels,  and 
where  the  complainant  did  not  seek  to  set  aside  the  sale  in  toto, 
but  merely  to  recover  for  a  rateable  deduction  in  consecjuence 
of  the  fraud  or  misrepresentation  of  the  defendant,  his  remedy 
was  at  law  and  not  in  equity ;  as  the  ascertainment  of  the 
amount  of  such  deduction  belonged  properly  to  a  jury.  And 
that  decision  was  confirmed  by  that  court  in  the  subsequent 
cases  of  Cocke  v.  Hardin,  {Litt.  Sel.  Ca.  374,)  and  Blackwell 
V.  Oldham,  (4  Dana's  Rep.  195.)  These  decisions  appear  to 
be  founded  in  good  sense.  And  I  am  disposed  to  follow  them  so 
far  as  to  hold  that  a  bill  in  equity,  for  the  purpose  of  obtaining  a 
compensation  iu  damages  merely,  to  be  paid  by  the  defendant 
personally,  cannot  be  sustained ;  where  the  defendant  makes 
the  objection  at  the  proper  time,  by  demurrer  or  answer,  that  the 
complainant  has  a  full  and  perfect  remedy  by  an  action  at  law 
against  the  defendant.  It  is  true,  Lord  Eldon,  in  the  case  of 
Evans  v.  Bicknell,  (6  Yes.  Rep.  174,)  seems  to  think  a  court  of 
equity  will  sustain  a  bill  for  the  mere  purpose  of  recovering 
damages  for  a  fraudulent  misrepresentation,  by  the  defendant,  by 
which  the  complainant  is  deceived  and  injured  in  m.aldng  a 
contract.  ,His  opinion  in  that  case,  however,  is  more  than  coun- 
terbalanced by  that  of  the  late  Chief  Justice  Marshall,  in  Russell 
V.  Clark's  ex'rs,  (7  Cran.  Rep.  69.)  I  may  add,  that  the  opin- 
ion of  the  late  Chief  Baron  of  the  exchequer  in  England,  is  also 
in  conflict  with  that  of  Lord  Eldon  on  this  question.  In  the 
case  of  Newham  v.  Macy,  (13  Prices  Rep.  749,)  the  bill  was 
filed  by  the  purchaser  of  an  estate,  to  compel  the  vendor  thereof 
to  pay  the  diflerence  between  the  actual  value  of  the  property  sold 
and  the  value  as  it  would  have  been,  if  the  representation  of  the 
agent  of  the  vendor,  as  to  the  amount  of  the  rental,  had  not  been 
false.  And  in  reference  to  the  question  of  jurisdiction,  Alexander, 
C  B.  says :  "  It  is  not  in  every  case  of  fraud  that  relief  is  to  be  ad- 
ministered, in  a  court  of  equity.  In  the  case,  for  instance,  of  a  ftau- 
dulent  warranty  on  the  sale  of  a  horse,  or  any  fraud  upon  the 
sale  of  a  chattel,  no  one,  I  apprehend,  ever  thought  of  filing  e 
bill  in  a  court  of  equity.  The  cases  of  compensation  in  equity 
I  consider  to  have  grown  out  of  the  jurisdiction  of  the  courts  ol 
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equity,  as  exercised  in  respect  to  contracts  for  the  purchase  ol 
real  property;  where  it  is  often  ancillary,  as  incidentally  neces 
sary  to  effectuate  decrees  of  specific  performance.  This,  how- 
ever, appears  to  me  to  be  no  more  than  a  common  case  of  fraud 
l.y  means  of  misrepresentation,  raising  a  dry  question  of  dam- 
ages— in  effect  a  mere  money  deiliand." 

In  the  case  of  Burr  owes  v.  Lock,  (10  Ves.  Reji.  471,)  Sir  Wm. 
Grant;  the  master  of  the  rolls,  deferred  to  the  opinion  of  the  lord 
chancellor,  in  Evans  v.  Bicknell,  as  he  was  bound  to  do.  But 
his  decision  in  that  case  was  right  upon  another  ground.  There 
the  complainant  was  the  purchaser  of  the  interest  of  the  defendant 
Cartwright,  in  a  residuary  fund ;  of  which  fund  Lock,  the  other 
defendant,  was  the  trustee  under  a  will.  The  bill  was  therefore 
properly  filed  against  both  defendants,  to  obtain  the  portion  of 
the  trust  estate  which  the  vendor  had  not  disposed  of  or  incum- 
bered previous  to  the  sale.  It  was  correct,  then,  to  retain  the 
suit  for  the  purpose  of  also  giving  to  the  complainant  full 
and  perfect  relief  in  relation  to  his  whole  claim,  against  the  de- 
fendants, arising  out  of  that  contract ;  instead  of  compelling  him 
to  bring  two  suits,  one  at  law  and  the  other  in  equity  therefor. 
For  the  same  reason,  the  court  of  appeals  in  Virginia  very  prop- 
erly sustained  a  decree,  for  the  refunding  of  a  sum  which  had 
been  improperly  obtained  from  the  complainant,  upon  a  fraudu- 
lent concealment  of  the  quantity  of  the  land  sold  ;  the  bill  hav- 
ing been  filed  not  only  for  the  recovery  of  that  amount,  which 
had  been  overpaid,  but  also  to  restrain  the  collection  at  law  of  a 
much  larger  sum,  for  which  the  complainant  had  given  his 
bond  before  the  discovery  of  the  fraud.  {Anthony  v.  Oldacre, 
4  CalVs  R.  489.)  So  in  the  case  which  came  before  the  courts  of 
Tennessee,  in  1834,  {Haywood  v.  Marsh,)  where  the  fraudulent 
vendees  of  property  had  disposed  of  a  part  of  it  before  the  fraud 
was  discovered  ;  the  court  set  aside  the  sale  as  fraudulent, 
and  revested  the  title  in  the  complainant  as  to  the  part  of  the 
land  which  the  defendants  retained,  and  directed  a  reference  to 
ascertain  the  damages,  which  he  had  sustained  by  the  fraud,  in 
resjject  to  the  part  of  the  land  which  (hey  had  sold  to  other 
persons  before  the  filing  of  the  bill.     Indeed,  it  may  be  consid 
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ered  as  a  settled  principle  of  this  court,  in  all  cases  of  fraud,  th;tt 
if  the  party  who  has  been  defrauded  is  entitled  to  come  here  foi 
any  relief  arising  out  of  the  contract  in  which  he  has  been  de- 
frauded,  and  where  it  is  necessary  for  him  to  allege  and  estab- 
lish the  fraud  in  order  to  obtain  such  relief,  he  may  obtain  full 
relief  here,  without  resorting  to  a  suit  at  law ;  although  as  to  a 
part  of  the  relief  claimed  he  had  a  perfect  remedy  in  an  action 
at  law  for  damages. 

I  think  the  case  under  consideration  comes  within  that  prin 
ciple.  Here,  the  Illinois  lands  were  a  part  of  the  consideration 
to  be  received  in  payment  for  the  Le  Roy  farm,  which  was  con- 
veyed to  the  defendant.  And  the  vendor  has,  in  all  cases  upon 
the  sale  of  real  estate,  an  equitable  lien  upon  the  estate  sold 
for  the  unpaid  purchase  money,  as  between  him  and  the  vendee, 
unless  there  is  either  an  express  or  implied  agreement  to  waive 
such  lien,  although  it  is  otherwise  as  to  personal  property. 
And  where,  by  the  fraud  of  the  vendee,  a  part  of  the  price  of  the 
lands  sold  in  fact  remains  unpaid,  although  the  vendor  supposed 
he  had  been  paid  in  full  at  the  time,  there  is  no  waiver  of  the 
equitable  lien  for  the  part  of  the  price  that  actually  remains  uu 
paid.  Thus,  if  upon  the  sale  of  a  farm,  the  purchaser  should 
pay  for  the  half  of  it  in  good  money,  and  for  the  other  half  in 
the  worthless  bills  of  a  broken  and  insolvent  bank,  from  which 
nothing  could  be  obtained,  the  vendee  fraudulently  representing 
such  bills  to  be  good  and  collectable,  the  vendor  would  have  the 
right  to  elect,  either  to  rescind  the  sale  and  have  a  reconveyance 
of  the  land,  or  to  charge  the  land  itself  with  the  half  of  the  pur- 
chase money  which  remained  unpaid  ;  as  an  equitable  lien  upon 
huch  land.  And  a  person  having  an  equitable  lien  upon  land 
for  the  unpaid  purchase  money,  may  come  into  this  court  in  the 
first  instance,  to  enforce  such  lien  ;  without  resorting  to  a  suit  at 
law  to  recover  the  amoimt.  So  in  the  present  case,  although  the 
complainant  is  not  entitled  to  rescind  the  contract  so  far  as  re- 
lates to  the  Illinois  lot  merely,  and  is  only  entitled  to  the  differ- 
ence in  value  between  the  lot  as  it  actually  was  and  what  tha. 
sralue  would  have  been  if  the  defendant's  representation  had 
been  true,  the  price  of  the  Le  Roy  farm  remained  unpaid,  at  the 
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time  )f  filing  this  bill,  to  the  extent  of  that  difference.  Thecom- 
piair.ant,  therefore,  had  a  right  to  come  into  this  court  to  enforce 
such  equitable  lien  against  the  Le  Roy  farm  ;  and  as  an  incident 
to  thj,t  relief,  this  court  must  ascertain  the  amount  of  such  lien. 

Tlie  complainant  claims  such  a  lien  in  his  bill.  And  though 
he  is  under  a  mistake  in  supposing  he  is  entitled  to  the  whole 
$1100  and  interest,  his  general  prayer  is  broad  enough  to  enable 
Ihu  court  to  give  him  what  he  i$  actually  entitled  to,  upon  the 
case  made  by  his  bill  and  by  the  evidence  in  support  of  the  same. 
The  decree  appealed  from  must  therefore  be  reversed  with  costs. 
And  a  decree  must  be  entered,  declaring  that  the  representations 
of  the  defendant,  in  relation  to  the  situation  and  quality  of  the  Ilji- 
nois  lands  and  as  to  the  wood  and  timber  thereon,  as  proved  in 
this  case,  were  false  and  fraudulent  as  to  the  complainant ;  and  that 
the  complainant  has  an  equitable  lien  upon  tlieLe  Roy  farm  for 
the  amount  of  the  difference  in  value  between  the  Illinois  lot  as 
it  was  on  the  28th  of  November,  1839,  and  the  value  it  would  have 
had  if  those  representations  had  been  true;  together  with  the 
interest  on  that  amount.  If  the  parties  agree  upon  the  amount, 
the  decree  will  direct  the  payment  thereof,  together  with  the 
costs  of  this  suit;  and  if  it  is  not  paid  within  thirty  days, 
together  with  the  costs  of  the  complainant,  that  the  Le  Roy 
farm,  or  so  jnuch  thereof  as  may  be  necessary  for  that  pur- 
pose, be  sold  by  a  master,  upon  a  six  weeks  notice.  But  in  case 
the  parties  cannot  agree  upon  the  amount,  an  issue  is  to  be  made 
up  and  tried  at  the  circuit  in  Genesee  county,  to  ascertain  the 
same.  The  costs  of  the  trial  of  the  issue  in  that  case,  as  well 
as  the  general  costs  in  the  cause,  and  all  questions  and  directions 
as  to  the  sale  of  the  Le  Roy  farm  to  satisfy  the  amount  of  the 
lien,  and  other  questions  and  directions,  are  to  be  reserved  until 
the  amount  to  be, paid,  including  interest  up  to  the  time  of  their 
verdict,  shall  have  been  ascertained  by  the  jury.  The  deposi- 
tions in  this  case,  so  far  as  they  are  applicable,  are  to  be  read 
eetore  the  jury ;  but  with  liberty  to  either  party  to  produce  before 
the  jury  any  other  evidence  relevant  to  the  question  to  be  decided 
vipon  the  trial  of  such  issue. 
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A  surrogate  has  no  jurisdiction,  to  prohibit  an  executor  from  contesting  the  pa^iuen 
of  promissory  notes,  given  by  the  testator,  in  an  action  at  law  brought  thereon ;  o( 
to  restrain  him  from  prosecuting  a  bill  of  discovery,  filed  in  the  court  of  chancery 
for  the  purpose  of  ascertaining  the  consideration  of  such  notes. 

t 

This  was  an  appeal  from  a  decision  of  the  surrogate  of  tht 
city  and  county  of  New- York,  rejecting  the  petition  of  the  ap- 
pellant, for  directions  to  an  executor,  in  relation  to  the  discharge 
of  his  trust.  The  petitioner  was  one  of  the  legatees  of  C. 
Walker,  deceased,  to  the  amount  of  $5000,  payable  out  of  the 
personal  estate.  And  the  petition  stated,  in  substance,  that  there 
was  justly  due  to  the  mother  of  the  petitioner  $5300,  and  in- 
terest, upon  two  notes  given  to  her  by  the  testator ;  that  the 
executor  had  not  filed  an  inventory  of  the  estate,  but  had  in- 
formed the  petitioner  that  if  these  two  notes  were  to'  be  charged 
upon  the  property,  the  testator's  estate  would  not  be  sufficient 
to  pay  the  debts  and  the  general  legacies ;  that  the  petitioner 
was  willing  to  have  the  amount  of  the  two  notes  paid,  but  the 
executor,  at  the  request,  and  for  the  benefit  of  the  residuary 
legatees  of  the  testator,  refused  to  allow  the  notes  as  a  just  claim 
against  the  estate,  and  was  proceeding  to  contest  -the  recovery 
thereof,  in  an  action  at  law  which  had  been  brought  thereon; 
and  that  he  had  also  filed  a  bill  of  discovery,  in  the  court  of 
chancery,  for  the  purpose  of  ascertaining  the  consideration  of  such 
notes ;  and  that  the  expenses  of  such  litigation  would  be  charge- 
able upon  the  fund  which  belonged  to  the  petitioner  and  others, 
as  general  legatees.  The  petitioner,  therefore,  prayed  for  an 
order  of  the  surrogate  directing  the  executor  to  desist  from  the 
further  defence  of  the  action  at  law  upon  the  notes,  and  from 
the  further  prosecution  of  the  suit  in  chancery,  upon  the  bill  of 
discovery,  and  from  any  further  proceedings  to  resist  the  claim 
of  the  holder  and  owner  of  the  two  notes;  until  the  residuary 
legatees,  for  whose  benefit  that  claim  was  resisted,  should  give 
security  to  indemnify  the  estate  of  the  testator  against  the  costs 
and  charges  of  that  litigation. 
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T-  Sedgwick,  for  the  appellants. 

The  Chancellor.  To  show  that  the  surrogate  had  juris- 
diction to  receive  and  act  upon  this  petition,  and  to  grant  the 
relief  asked  for,  the  appellant's  counsel  relies  upon  the  provisions 
of  the  revised  statutes;  wliich,  among  other  things,  empower 
the  surrosrates  to  direct  and  control  the  conduct  of  executors 
and  administrators.  (2  R.  S.  220,  §  1,  sub.  3.)  It  is  difficult 
to  say  what  direction  and  control,  over  executors  and  adminis- 
trators, was  intended  to  be  given  to  the  surrogates,  by  the  third 
subdivision  of  the  first  section  of  the  title  relative  to  surrogates' 
courts.  But  as  the  concluding  clause, of  that  section,  as  origin- 
ally enacted,  declared  in  reference  to  all  the  powers  given  by 
that  section,  that  they  should  be  exercised  in  the  cases  and  in 
the  manner  prescribed  in  the  statutes  of  this  state,  and  in  no  other, 
it  is  hardly  to  be  presumed  that  the  legislature  intended  to  con- 
fer upon  a  surrogate's  court  such  a  power  as  is  claimed  by  the 
appellant  in  this  case.  It  is  true,  in  the  amendatory  act  of  1837, 
the  words  and  in  no  other,  were  stricken  out  of  this  section  ; 
together  with  the  concluding  clause,  which  prohibited  a  surro- 
gate, under  pretext  of  incidental  power  or  constructive  authority, 
from  exercising  any  jurisdiction  whatever,  not  expressly  given 
by  some  statute  of  this  state.  But  I  apprehend  the  effect  of 
that  amendment  was  .only  to  restore  to  the  surrogates  the  pow- 
ers which  were  incidental  and  necessary  to  the  proper  discharge 
of  the  powers  conferred  upon  them  by  statute,  or  otherwise.  The 
section,  as  now  amended,  therefore,  gives  to  the  surrogates  sub- 
stantially the  same  powers  as  they  possessed  previous  to  the 
adoption  of  the  revised  statutes.  And  I  think  it  would  be 
wrong  to  cofistrue  the  general  language  of  this  third  subdivis-. 
ion,  in  such  a  manner  as  to  give  to  a  surrogate  a  new  and 
extraordinary  power,  to  direct  and  control  the  conduct  of 
executors  and  administrators,  relative  to  suits  and  proceedings 
in  other  courts ;  which  power  had  never  before  been  exercis'jd 
by  the  surrogates,  or  by  the  court  of  probates,  in  this  state,  01 
by  the  ecclesiastical  courts  in  England. 

Again ;  the  exercise  of  the  power  sought  to  be  invoked  in 
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this  case,  would  also  lead  to  a  double  litigation  of  thf  question, 
whether  the  notes,  claimed  by  the  mother  of  the  petitioaier,  were 
in  fact  just  and  equitable  charges  upon  the  estate  of  the  testator. 
For,  if  this  petition  is  entertained,  the  executor  must,  of  course, 
be  permitted  to  come  in  and  show,  in  opposition  thereto,  thai 
he  has  reasonable  or  probable  grounds  for  resisting  the  claim.. 
And  ail  the  other  legatees,  who  have  an  interest  in  defeating 
the  claim,  if  it  is  unjust  or  inequitable,  will  also  have  the  right 
to  come  in  as  interveners  to  protect  their  rights ;  and  to  show,  by 
evidence  or  otherwise,  that  the  executor  should  not  be  enjoined 
from  making  a  defence  to  the  action  at  law  upon  the  notes.  For, 
unless  they  are  allowed  to  intervene,  they  will  of  course  have  the 
right  to  present  an  original  petition  to  the  surrogate,  on  their  part, 
to  direct  the  executor  to  resist  the  claim  upon  the  notes;  upon 
showing  that  there  are  reasonable  grounds  for  believing  they  are 
not  a  proper  charge  upon  the  fund  in  which  they  are  interested. 

The  only  proper  course,  therefore,  is  to  leave  it  to  the  execu- 
x»r,  under  his  oath  of  office  faithfully  and  honestly  to  discharge 
5he  duties  of  executor ;  to  resist  such  claims,  against  the  testator's 
estate,  as  he  conscientiously  believes  to  be  unfounded  or  doubt- 
ful, and  to  admit  and  allow  those  which  he  is  satisfied  are  justly 
d'ae  and  ought  to  be  paid.  And  if  he  violates  his  duty  in  this 
respect,  c;y  subjecting  the  estate  to  the  expense  of  a  useless  liti- 
gation, in  resisting  a  claim  which  he  has  no  reason  to  believe 
can  be  successfully  defended,  or  by  admitting  and  paying  a 
claim  which  is  not  a  proper  charge  upon  the  estate,  and  which 
it  is  his  duty  to  resist,  he  should  not  be  allowed,  in  his  ac- 
counts, for'  the  loss  which  the  estate  sustains  by  such  improper 
conduct. 

It  appeared  by  the  petition,  in  this  case,  that  the  executor 
had  neglected  to  file  an  inventory ;  and  if  the  petition  had  asked 
for  an  order,  upon  the  executor,  that  he  should  file  an  inventory 
of  the  estate  which  had  come  to  his  hands,  the  surrogate  should 
have  received  and  retained  the  petition  for  that  purpose.  But 
the  relief  asked  for  specifically,  was  such  as  the  surrogate  Wd* 
not  authorized  to  grant.  The  order  appealed  from  must  there 
fore  he  affirmed. 
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There  is  nothing  in  tlie  constitution  of  the  United  States  to  deprive  the  courts  of 
one  of  the  states,  of  the  jurisdiction  which  they  previously  possessed,  as  to  suit! 
against  a  state,  brought  by  citizens  of  another  state,  or  by  citizens  or  subjects  of  a 
foreign  state. 

The  courts  of  the  United  States  have  not  even  a  concurrent  jurisdiction  with  the 
state  courts  of  chancery,  in  suits  brought  by  individuals  against  a  stale. 

The  principle  upon  which  the  court  of  chancery  assumes  jurisdiction,  in  a  suit  to 
which  a  sovereign  state  is  a  party  defendant,  is  not  for  the  purpose  of  compelling 
such  state  to  perform  any  decree  which  may  be  made  against  it ;  but  to  enable 
the  state  to  appear  and  protect  its  rights,  if  it  has  any,  in  the  suit. 

Principles  upon  which  the  attorney  general  is  made  a  party  defendant,  where  the 
state  is  interested. 

Persons  cannot  be  made  parties  defendants,  in  the  court  of  chancery,  on  the  ground 
of  their  being  the  agents  of  a  party  interested,  where  no  specific  relief  is  asked 
against  them ;  and  where  the  bill  contains  no  allegation  that  they  acted  as  such 
agents  in  relation, to  the  transaction  in  question,  or  that  they  had  any  interest  in. 
or  connection  with,  the  subject  matter  of  the  litigation. 

Although  coMs,  in  equity,  are  in  the  discretion  of  the  court,  except  in  the  case  of  a 
complainant's  dismissing  his  own  bill,  or  suffering  it  to  be  dismissed  for  want  of 
prosecution,  as  a  general  rule  the  party  succeeding  upon  the  merits  is  entitled  to 
costs. 

(n  general,  where  the  bill  is  dismissed  upon  a  general  demurrer  thereto,  for  want  of 
equity,  the  defendant  is  entitled  to  costs. 

The  provisions  of  the  revised  statutes  in  relation  to  costs,  at  law,  in  actions  brought 
by  executors  and  administrators,  do  not  apply  to  suits  in  the  court  of 
chancery. 

The  principle,  that  costs  in  equity  are  in  the  discretion  of  the  court,  applies  to  suits 
brought  by  executors  or  administrators,  in  the  court  of  chancery,  as  well  as  to 
suits  brought  by  other  persons.  And  it  seems,  the  rule  is  the  same  at  law  •  in 
cases  wnere  the  costs  are  not  regulated  by  statute. 

Where  a  bill  is  filed  by  an  executor  or  administrator,  which  bill,  upon  ita 
Cice,  is  not  sustainable,  that  is,  where  the  matter  in  dispute  does  not  depend 
upon  a  question  of  fact  but  of  law,  and  where  such  suit  is  brought  against 
a  stranger  to  the  estate  of  the  decedent,  and  not  for  the  mere  purpose  of  obtainmg 
the  direction  of  the  court  as  to  the  manner  in  which  the  complainant  shall  executa 
his  trust,  or  to  settle  the  conflicting  claims  of  the  several  persons  interested  in  tb«i 
estate,  the  general  rules  of  the  court  relative  to  costs  in  suits  brought  by  othei 
penons  will  be  applied,  ' 

This  was  an  appea.1  from  a  decretal  order  of  the  vice  chan 
cellar  of  the  first  circuit,  allowing  the  demurrer  of  the  defen 
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flants,  Bright  &  Palmer ;  and  dismissing  the  complainant's  bili, 
Bs  to  them,  with  costs.  The  bill  was  filed  by  the  complainant, 
as  the  administrator  of  Colin  Mitchell,  deceased,  against  the 
trustees  of  The  Apalachicola  Land  Company,  and  the  receivers 
of  The  Morris  Canal  and  Banking  Company ;  to  establish  the 
complainant's  claim  to  four  hundred  and  seventy  three  shares 
of  the  stock  of  the  Apalachicola  Land  Company,  and  to  obtain 
a  transfer  to  him  of  the  said  stock,  or  to  compel  the  trustees  to 
give  to  him  new  certificates  for  the  same ;  or  that  the  com- 
plainant might  be  permitted  to  redeem  the  said  stock,  if  the 
hypothecation  thereof  to  the  Morris  Canal  and  Banking  Com- 
pany should  be  declared  to  have  been  legal  and  valid.  The 
respondentSj  Bright  <fc  Palmer,  who  were  described  in  the  prayer 
for  the  subpoena  and  injunction,  as  agents  of  the  state  of  Indiana, 
were  also  made  defendants.  But  no  specific  relief  was  asked 
against  them ;  nor  was  there  any  allegation  in  the  bill  that  they 
were  agents  of  the  state  of  Indiana,  in  relation  to  the  stock  in 
question,  or  that  they  had  any  interest  in,  or  connection  with 
the  subject  matter  of  the  litigation.  The  allegations  in  the  bill 
were  substantially  as  follows :  In  November,  1835,  Mitchell, 
Vermilyea,  and  others,  who  were  the  proprietors  of  about  twelve 
hundred  thousand  acres  of  Florida  lands,  agreed .  to  convert 
them  into  a  transferrible  stock,  consisting  of  shares  of  500  acres 
each ;  and  to  form  an  association,  of  the  holders  and  assignees 
of  such  shares,  by  the  name  of  the  Apalachicola  Land  Company. 
The  association  was  formed  accordingly,  and  the  proprietors 
of  the  land  conveyed  the  same  to  Louis  McLane  and  others,  as 
trustees,  in  trust,  to  sell  the  land  and  to  divide  the  proceeds 
thereof  among  the  several  stockholders  of  the  association,  or 
their  assigns,  in  proportion  to  their  several  shares  in  such  stock. 
Mitchell  had  contracted  with  Vermilyea,  to  purchase  of  him  a 
large  number  of  shares  in  the  stock  of  the  association,  to  be 
paid  for  in  the  bonds  of  the  Morris  Canal  and  Bankings  Com- 
pany, payable  in  four  equal  annual  instalments,  with  interest  at 
the  rate  of  five  per  cent  per  annum,  to  be  paid  semi-amiually. 
And  to  enable  Mitchell  to  fulfil  that  contract,  he  applied  to  the 
Morris  Canal  and  Banking  Company,  who  agreed  to  loan  hira 
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lljeiv  bond  for  $142,000,  payable  to  him  or  his  assigns,  dated  in 
March,  1836,  and  payable  in  two,  three,  four  and  five  years,  in 
equal  instalments,  with  semi-annual  interest,  at  the  rate  of  five 
per  cent  per  annum.  For  which  he  was  to  give  his  four  bonds 
of  the  same  date,  to  Louis  McLane,  as  the  trustee  for  the  Morris 
Canal  and  Banking-  Company,  and  for  the  same  amount,  pay- 
able in  two,  three,  four,  and  five  years,  with  interest  thereon 
semi-annually,  at  the  rate  of  seven  per  cent  per  annum.  And 
to  secure  the  payment  of  the  said  four  bonds,  Mitchell  was  to 
make  an  absolute  transfer  to  the  Morris  Canal  and  Banking 
Company,  of  four  hundred  and  seventy-three  shares,  and  a 
fraction,  of  the  stock  of  the  Apalachicola  Land  Company,  upon 
the  books  of  that  association.  This  arrangement  was  carried 
into  effect ;  except  that  the  Morris  Canal  and  Banking  Company 
substituted  their  four  bonds  instead  of  one,  for  the  $142,000. 
Mitchell  was  lost,  at  sea,  in  the  summer  of  1837,  and  no  one 
administered  upon  his  property  here  until  about  seven  years 
afterwards.  In  December,  1837,  McLane  assigned  the  bonds 
of  Mitchell  to  the  Morris  Canal  and  Banking  Company.  About 
two  years  afterwards,  that  company  transferred  the  four  hundred 
and  seventy-three  shares  of  Apalachicola  Land  Company  stock, 
so  pledged  for  the  payment  of  Mitchell's  bonds,  to  the  president 
of  the  State  Bank  of  Indiana,  in  payment  of  a  debt  due  from 
the  Morris  Canal  and  Banking  Company  to  the  state  of  Indiana ; 
and  he  subsequently  transferred  them  to  that  state.  The  com- 
plainant insisted,  in  his  bill,  that  if  the  transaction  between 
Mitchell  and  the  Morris  Canal  and  Banking  Company  was  to 
be  considered  as  having  taken  place  in  the  stale  of  New-Jersey, 
Avhere  that  company  was  incorporated,  the  bonds  of  Mitchell, 
and  the  agreement  upon  which  the  transaction  was  founded, 
were  void  on  the  ground  of  usury,  the  legal  rate  of  interest 
m  New- Jersey  being  but  six  per  cent ;  and  that  if  it  should  be 
considered  a  New- York  transaction,  it  was  a  violation  of  the 
-estraining  law  of  this  state,  and  eilso  a  violation  of  the  charter 
of  the  company.  The  respondents  put  in  a  general  demurrer 
to  the  bill  for  want  of  equity;  and  also  upon  the  ground  that 
the  heirs  at  law  of  Mitchell  were  not  made  parties.    And  upon 
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the  argument  of  the  demurrer,  the  objection  was  also  made,  ore 
tenus,  that  the  state  of  Indiana  was  a  necessary  party. 

W.  C  Noyes,  for  appellant.  As  to  the  questions  arising  upon 
the  demurrer. 

T.  The  state  of  Indiana  could  not  be  made  a  party  defendant. 
Where  a  state  is  made  defendant,  the  state  courts  cannot  exer- 
cise jurisdiction.  A  sovereign  state  is  only  sUeable  bv  virtue 
of  the  express  compact  to  submit  itself  to  the  federal  courts. 
{Per  Branson,  J.  in  Delafield  v.  State  of  Illinois,  in  court  of 
errors,  2  Hill,  169.     See  also  1  Kent's  Com.  297,  note  (c). ) 

II.  The  state  of  Indiana  being  out  of  the  jurisdiction  of  the 
court,  that  is  a  sufficient  reason  for  its  not  being  made  a  party. 
When  a  person,  who  ought  to  be  made  a  party,  is  out  of  the 
jurisdiction  of  the  court,  that  fact  being  stated  in  the  bill,  and 
admitted  by  the  defendants,  or  proved  at  the  hearing,  is^'in  most 
cases,  a  sufficient  reason  for  not  bringing  him  before  the  court : 
and  the  court  will  proceed  without  him  against  the  other  parties, 
as  far  as  circumstances  will  permit.  (Mitford,  ith  ed.  164. 
Atfy  GerHl,  ex  I'el.  University  of  Glasgow,  v.  Baliol  CoU 
lege  and  others,  Mitford,  3rf  ed.  25,  note  {g),-  ith  ed.  32, 
note  ('«).  See  Story's  Eq.  PI.  hk  78,  87.  Calvert  on  Par- 
ties, 64.)  If  a  party,  who  might  otherwise  be  considered  as 
material,  by  being  made  a  party  to  the  bill,  would,  from  the 
limited  nature  of  its  fthe  court's)  authority,  oust  the  court  of  its 
jurisdiction,  I  should  strain  hard  to  give  relief  as  between  the 
parties  before  the  court.  {Per  Story,  J.  in  West  v.  Randall, 
2  Mason,  196.) 

III.  The  state  of  Indiana  was  virtually  represented  in  the 
suit  by  its  agents.  Bright  and  Palmer.  When  the  claimant  of 
any  particular  interest  is  substantially  represented,  his  absence 
is  excused.  {Calvert  on  Parties,  58.  See  Story's  Eq.  PI. 
§  142  et  seq.     Id.  222.) 

IV.  Bright  and  Palmer  were  properly  made  parties,  inasmuch 
as  the  bill  prayed  that  they  might  be  restrained  by  injunction 
from  transferring  the  stock  in  question  as  agents  of  the  state. 
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Persons  against  whom  an  injunction  is  prayed,  are  necessary 
parties.     (Calvert  on  Parties,  90.) 

V.  The  complainant  should  have  been  allowed  to  amend 
without  paying  the  costs  of  the  demurrer,  because,  1.  His  error, 
(if  it  was  one)  of  not  making  the  state  a  party,  is  excusable  en 
account  of  the  uncertainty  of  the  law  on  that  subject,  and  the 
opinion  expressed  by  Mr.  Justice  Bronson,  in  2  Hill,  169. 
2.  The  objection  was  not  stated  in  the  demurrer,  but  was  taken 
ore  tenus.  If  it  had  been  pointed  out  by  the  demurrer,  the 
complainant  would  perhaps  have  amended  under  the  44th  rule. 
{See  Garlick  v.  Strong,  3  Paige,  440.  Slory^s  Eq.  PL 
§§  464,  541.)  3.  Because  the  complainant  sues  in  auter  droit. 
Though  the  general  rule  is,  that  there  can  be  no  appeal  upon 
the  question  of  costs  ;  yet  if  a  party  appeals,  having  a  substan- 
tial ground  of  appeal,  and  brings  in  the  question  of  costs  along 
with  it,  he  may  proceed  with  respect  to  the  question  of  costs, 
though  he  does  not  succeed  on  the  substantial  ground  of  appeal. 
(1  Barbour's  Ch.  Pr.  376.) 

VI.  The  order  for  *he  dismissal  of  the  bill  should  have  re- 
served the  right  to  the  complainant  to  amend.  It  should  have 
been  to  dismiss,  unless  the  complainant  should  amend,  (fee.  and 
not  have  merely  given  leave  to  amend.  {Story's  Eq.  PL 
§  541.)  This  distinction  is  important,  as  the  vice  chancellor,  in 
denying  the  motion,  subsequently  made,  for  leave  to  amend  in 
that  and  other  particulars,  founded  his  opinion  upon  the  form 
of  the  order. 

VII.  The  order  allowing  the  demurrer  should  not  have  given 
ctssts  against  the  complainant,  who  sued  in  auter  droit.  A  plain- 
lilf,  suing  in  auter  droit,  is  not  responsible  for  costs,  unless 
under  special  circumstances.  ( Goodrich  v.  Pendleton,  3  John. 
Ch.  R.  520.)  In  general,  an  executor  or  administrator  who 
bi'ings  a  suit  in  this  court  in  good  faith,  on  a  probable  ground 
of  right,  will  not  be  charged  with  costs.  {See  also  4  Hill,  57. 
Manny  v.  Philips,  1  Paige,  472.) 

The  appeal  from  the  order  denying  the  motion  is  well  taken 
fc ;  the  following  reasons  : 
I.  The  vice  chancellor  should  have  granted  the  motion,  and 
Vol.  I.  21 
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permitted  the  complainant  to  make  the  amendments  that  he 
asked  for.  Whether  the  amendments  proposed  would  entirely 
remove  all  cause  of  demurrer,  was  a  question  that  did  not  prop- 
erly arise  upon  the  motion,  and  ought'  not  to  have  been  pre- 
judged. The  reason  assigned  by  the  vice  chancellor,  that  tho 
laws  of  Florida,  to  which  the  complainant  in  his  first  proposed 
amendment,  refers,  should  have  been  set  out,  is  founded  upon 
the  assumption  that  those  laws  are  statute  laws ;  which  is  not 
alleged  in  the  amendment,  and  is  not  the  fact. 

II.  The  vice  chancellor  should,  at  the  least,  have  granted  the 
motion  in  part,  by  giving  leave  to  make  the  state  of  Indiana  a 
party.  It  is  no  answer  to  this  point,  that  leave  was  already 
given  in  the  order  made,  on  the  allowance  of  Bright  and  Pal- 
mer's demurrer.  The  order  applied  only  as  to  them,  and  not  as 
to  the  other  defendants. 

L.  Hoyt,  for  respondents. 

I.  The  bill  does  not  show  any  equities,  in  favor  of  the  com- 
plainant, against  any  of  the  defendants. 

II.  The  bill  shows  no  equities  in  favor  of  the  estate  of  Colin 
Mitchell. 

III.  The  bonds  of  Colin  Mitchell  were  made  in  thecityofNew- 
York.   Reserving  seven  per  cent  interest,  was  therefore  not  usury 

IV.  But  if  they  are  to  be  considered  as  having  been  made  in 
New- Jersey,  and  they  reserve  a  greater  interest  than  is  allowed 
by  the  law  of  that  state,  then  the  law  is  not  set  forth  with  suf- 
ficient particularity  to  entitle  complainant  to  refer  to  or  prove  it. 

V.  By  the  law  of  New- Jersey,  a  party  coming  into  a  court 
of  equity  for  relief  must  do  equity.  And  by  the  law  of  tliis 
state,  as  it  existed  when  the  transactions  stated  in  the  bill  took 
place,  (1836.)  a  party  could  not  compel  a  discovery  of  the  usury, 
by  the  oath  of  the  defendant,  unless  he  should  do  equity  by  bring- 
ing into  court  the  money,  or  the  security,  that  he  had  received 
from  the  defendants  by  reason  of  the  alleged  usurious  transac- 
tion. [Miller  V.  Ford,  Sax.  Ch.  Rep.  358.  Livingston  v 
Harris,  3  Paige,  528.     Cole  v.  Savage,  10  Id.  583.) 

TI.  The  transaction  stated  in  the.  bill  is  not  within  the  object 
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or  letter  of  the  statute,  known  as  the  "  restraining  act."  ].  It  is 
cne  entirely  disconnected  with  the  ordinary  business  of  banldng, 
and  the  keeping  of  an  office  of  discount  and  deposit ;  which  was 
what  the  statute  intended  to  restrain;  and  2.  Taking  the  bonds 
of  Mitchell  was  not  a  discounting  of  notes  ;  and  the  issuing  the 
bonds  of  the  Morris  Canal  was  not  an  issuing  of  notes,  or  ether 
evidenceof  debt,  intended  to  circulate  as  money.  3.  If  the  trans- 
action was  a  violation  of  the  restraining  law,  there  is  nothing 
\n  the  bill  calling  for  the  aid,  or  authorizing  the  interference, 
of  a  court  of  equity ;  a  court  of  law  having  all  the  power  neces- 
sary to  pnnish  such  violation. 

VII.  Whatever  violation  of  the  law  there  was,  Colin  Mitchell 
was  a  party  to ;  and  his  representatives  cannot  come  into  a  court 
of  equity  to  be  relieved  against  its  consequences.  {De  Groot 
V.  Van  Duzer,  20  Wend.  393.) 

YIII.  No  such  interest  is  shown  in  the  defendants,  Bright 
and  Palmer,  as  authorized  the  complainants  to  make  them  par- 
ties defendants. 

IX.  The  state  of  Indiana,  the  real  party  in  interest,  is  not 
before  the  court. 

The  Chancellor.  It  is  not  necessary,  upon  this  appeal, 
to  examine  the  question  at  length  as  to  the  right  of  the  com- 
plainant, in  such  a  suit  as  this,  to  make  the  state  of  Indiana  a 
party  defendant.  No  question  on  this  subject  arises  under  the 
constitution  of  the  United  States.  The  eleventh  article  of  the 
amendments  to  that  constitution,  declares  that  the  judicial  power 
of  the  United  States  shall  not  extend  to  any  suit  in  law  or 
equity,  commenced  or  prosecuted  against  one  of  the  United 
Statf,.s,  by  citizens  of  another  state,  or  by  citizens  or  subjects  of 
any  foreign  state.  The  courts  of  the  United  States  have  not, 
therefore,  even  a  concurrent  jurisdiction  in  such  a  case.  And 
there  is  nothing  in  that  constitution  to  deprive  the  court  of 
chancery  of  this  state,  of  all  the  jurisdiction  on  the  subject 
which  it  possessed  before  that  constitution  was  adopted.  It  is 
true  this  court  has  not  the  power,  absolutely,  to  compel  a  sove- 
reign state  to  perform  a  decree,  which  may  be  made  ao-ains/ 
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such  state.  And  if  the  state  of  Indiana  should  he  made  a  party 
defendant  in  this  suit,  it  would  not  be  with  any  expectation  of 
compelling  it  to  transfer  to  the  complainant  the  stock  standing  inita 
name  upon  the  books  of  the  Apaiachicola  Land  Company.  But  it 
would  be  to  enable  the  state  to  appearand  protect  its  right,if  ithas 
any,  as  one  of  the  cestuis  que  trust,  in  the  proceeds  of  the  lauds 
of  that  association  ;  which  lands  are  vested  in  some  of  the  other 
defendants  in  this  suit  as  trustees  for  the  stockholders ;  so  that 
such  trustees  may  be  protected  from  the  risk  and  expense  of  a 
double  litigation,  with  those  who  have  conflicting  claims  upon 
the  trust  fund.  And,  upon  the  same  principle,  the  attorney 
general  would  be  made  a  party  to  the  suit,  if  the  people  of  this 
state  claimed  an  interest  as  one  of  the  cestuis  que  trust,  and  tho 
complainant  was  asking  similar  relief  against  the  trustees,  as 
the  claimant  of  the  same  interest ;  although  the  state  itself  can- 
not be  sued  in  its  own  courts,  directly.  It  is  also  the  ordinary 
practice  to  make  the  attorney  general  a  party  to  a  foreclosure 
suit,  where  the  people  of  this  state  have  a  subsequent  lien  upon 
the  mortgaged  premises,  by  judgment  or  otherwise ;  so  as  to 
give  to  the  purchaser,  under  the  decree  of  foreclosure,  a  perfect 
title  to  the  premises  ;  discharged  of  the  lien  of  the  state.  And 
where  any  other  state  or  government  has  a  similar  lien,  I  see 
no  valid  objection  to  making  it  a  party  defendant,  for  the  same 
purpose. 

But  even  if  the  state  of  Indiana  could  not  have  been  made  a 
party  defendant  in  the  present  suit,  it  does  not  follow  that  the 
complainant  had  the  right  to  make  Bright  &,  Palmer  defendants, 
as  the  mere  agents  of  the  state ;  especially  when  it  was  not  pre- 
tended that  the  stock  claimed  by  him  was  standing  in  their  names, 
or  that  they  were  charged  with  any  special  duty  in  relation  ta 
such  stock,  by  the  laws  of  the  .state  of  Indiana,  or  otherwise. 
The  demurrer  of  the  appellants  was  therefore  properly  allowed 
by  the  vice  chancellor.  Not  upon  the  objection  made  ore  ten  us, 
that  the  state  of  Indiana  was  a  necessary  party  to  the  suit,  foi 
that  was  a  matter  to  be  urged  by  the  other  defendants,  if  by 
any  one,  but  upon  the  ground  that  these  two  defendants 
were  not  proper  parties.     In  other  words,  there  was  no  equitj 
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i.j  the  I  II,  SO  far  as  they  were  concerned.  The  anieudments 
as\<3d  for  by  the  complainant,  therefore,  could  not  have  removed 
the  objection  as  to  them.  And  the  order  of  the  vice  chancelki 
was  right,  in  directing  an  absolute  dismissal  of  the  bill,  so  far 
a,"3  they  were  concerned. 

The  only  remaining  question  is,  whether  the  decretal  order 
of  the  vice  chancellor  was  right  as  to  costs.  Although  the 
costs  are  in  the  discretion  of  the  court,  in  suits  in  equity,,  except 
in  the  case  of  a  complainant's  dismissing  his  own  bill,  or  suffer- 
ing it  to  be  dismissed  for  want  of  prosecution,  as  a  general  rule, 
the  party  succeeding  upon  the  merits  is  entitled  to  costs.  And 
this  is  almost  uniformly  the  case  where  the  bill  is  dismissed 
upon  a  general  demurrer  thereto,  for  want  of  equity.  For  the 
complainant,  by  one  of  Lord  Bacon's  orders,  was  to  be  charged 
with  costs  in  all  cases,  where  it  should  appear,  upon  the  hearing, 
that  he  had  not  probable  cause  for  instituting  the  suit.  And  a 
complainant  can  hardly  be  said  to  have  probable  cause  for 
making  a  person  a  defendant,  in  a  chancery  suit,  when  upon 
the  face  of  the  bill  it  is  evident  the  complainant  had  no  equi- 
table claim  whatever  against  such  party  ;  and  had  no  right  to 
make  him  a  defendant  in  the  suit,  for  any  purpose. 

The  statutory  provisions  in  relation  to  costs  in  actions  at  law, 
brought  by  executors  and  administrators  as  such,  do  not  apply 
to  suits  in  this  court.  The  principle,  therefore,  that  costs  in 
equity,  are  in  the  discretion  of  the  court,  applies  to  suits  brought 
by  executors  or  administrators  in  this  court,  as  well  as  to  suits 
brought  by  other  persons.  Indeed,  the  rule  is  the  same  at  law, 
in  cases  where  the  costs  are  not  regulated  by  statute.  And, 
therefore,  where  an  administrator  had  probable  cause  for  bring- 
ing ar»  action  against  an  heir  for  a  bond  debt  of  the  ancestor\to 
the  pUintifF's  intestate,  but  s,ub.sequently  discovered  that  thn 
estate  had  been  conveyed,  he  was  permitted  to  discontinue  his 
action  without  costs ;  upon  condition  that  he  should  not  bring 
mother  suit  without  leave  of  the  court.  [Burnet,  adm'r,  v, 
C-W;  4  Bur.  Rep.  1927.)  But  the  same  court,  in  a  previous 
case,  vfhere  no  such  ground  of  excuse  appeared,  refused  to  per- 
mit an  executor  to  discontimip.  without  costs.    (Harris  ex'r  v, 
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Jones,  4  Idem,  1451.)  And  in  the  case  oi  Hay  don  v.  Norton, 
{Conke's  Ca.  of  Pr.  79,)  where  an  executor  brought  a  bill 
against  a  mem  Jer  of  parliament,  which  was  demurred  to,  and 
the  plaintiff  thereupon  moved  for  leave  to  discontinue,  it  was 
debated  whether  he,  being  an  executor,  should  pay  costs  on 
such  discontinuance ;  and  it  was  decided  that  the  costs  must  be 
paid,  it  feeing  the  fault  of  the  executor  himself. 

Where  a  bill  is  filed,  by  an  executor  or  administrator,  which  bill 
upon  its  face  is  not  sustainable,  that  is,  where  the  matter  in  dis- 
pute does  not  depend  upon  a  question  of  fact,  but  one  of  law, 
and  consequently  which  is  as  much  within  the  knowledge  of 
the  complainant  as  of  his  testator  or  intestate,  and  such  suit  is 
brought  against  a  stranger  to  the  estate,  and  not  for  the  mere 
purpose  of  obtaining  the  direction  of  the  court,  as  to  the  manner 
of  the  complainant's' executing  his  trust,  or  to  settle  the  conflict- 
ing claims  of  the  several  persons  interested  in  the  estate,  I  sec 
no  good  reason  for  departing  from  the  general  rule  of  this  court 
relative  to  costs  in  suits  brought  by  other  persons.  And  in  the 
case  of  Frazer  v.  Moore,  in  1720,  {Bunb.  Rep.  63,  atid  4  Burn. 
Eccl.  Law,  320,  jS.  6'.,)  the  court  of  exchequer  acted  upon  that 
principle,  and  required  the  administrator  to  pay  costs  upon  th 
allowance  of  a  demurrer  to  his  bill.  The  court  also  said,  in 
that  case,  that  such  was  the  constant  course  in  equity.  Cer- 
tainly the  exemption  from  liability  for  costs,  by  executors  or 
administrators,  suing  in  this  court  in  behalf  of  their  testators  or 
intestates,  ought  not  to  extend  to  cases  where  the  want  of  equity 
as  against  a  party  who  has  been  improperly  made  a  defendant 
in  the  suit,  is  so  palpable  that  counsel  of  ordiuary  intelligence 
could  not  reasonably  have  supposed  such  suit  would  eventually 
be  sustained  against  such  defendant.  And  such  appears  to  be 
this  case,  so  far  as  relates  to  the  defendants  Bright  &  Palmer; 
as  to  whom  there  does  not  appear  to  be  a  single  allegation  in 
the  complainant's  bill,  showing  that  they  are  in  any  way  con- 
nected with  the  subject  matter  of  this  suit,  or  that  they  have 
any  power  or  authority  to  interfere  with  the  stock  star. ding  in 
the  name  of  the  state  of  In-Jiana,  upon  the  books  of  The  Apala 
chicola  Land  Company.     It  is  not  even  stated  that  they,  oi 
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either  of  them,  are  the  general  or  special  agents  of  the  state  of 
Indiana,  in  relation  to  that  stock,  or  as  to  any  other  matter.  All 
that  appears  on  the  subject,  is  in  the  prayers  for  process  ;  where 
Briirht  &  Palmer, are  called  the  agents  of  the  state  of  Indiana. 
Uin  even  there,  the  nature  and  object  of  such  agency,  or  to 
what  subject  it  relates,  is  not  specified.  The  bill,  therefore,  did 
not  furnish  a  plausible  pretence  for  making  the  respondent? 
parties  to  this  suit ;  even  if  it  would  have  been  proper  to  make 
a  general  agent  of  the  state  of  Indiana,  having  the  control  of 
this  stock,  a  party,  upon  the  ground  that  the  state  itself  could 
not  be  reached,  because  it  was  not  within  the  jurisdiction  of 
this  court,  so  as  to  be  amenable  to  its  process. 

The  decretal  orders  appealed  from  must,  therefore,  be  affirmed, 
with  costs. 


Christie  and  wife  vs.  Bogardus  and  others. 

in  ex  parte  mjunction  ought  not  to  be  granted,  to  restrain  a  party  from  proceeding 
under  a  judgment  and  execution  at  law,  which  judgment  is  alleged  to  have  been 
paid ;  where  the  complainant  does  not  know,  and  cannot  state  as  a  fact  within  hia 
knowledge,  that  the  judgment  has' been  paid,  or-that  tiie  defendant  claims  to  sell, 
under  the  execution,  for  more  than  is  justly  due. 
The  statute  is  imperative,  that  no  injunction  shall  issue  to  stay  proceedings  at  law 
in  any  personal  action,  after  judgment,  unless  a  sum  of  money  equal  to  the  judg- 
ment and  costs  is  paid  into  court,  and  a  bond  is  also  given  for  the  payment  of  the 
costs  and  damages  which  may  be  awarded  to  the  defendant  in  the  suit  in  the 
court  of  chancery. 

But  the  chancellor  or  vice  chancellor  before  whom  the  bill  is  filed  has  the  power  to 
dispense  with  the  actual  deposit  of  the  amount  of  the  judgment  and  costs,  upon 
sufficient  cause  shown ;  and  may  take  a  bond  vrith  sureties  for  the  payment  of  the 
judgment. 

Even  in  that  case,  however,  the  complainant  must  give  another  bond  for  the  payment 
of  the  damages  and  costs  which  may  be  awarded  in  the  court  of  chancery.  Or 
the  penalty  and  condition  of  the  first  mentioned  bond  must  be  enlar^^ed  so  as  W 
conform  to  that  requirement  of  the  statute  also. 

In  no  case  can  an  ex  parte  injunction  be  Lssued,  to  stay  the  plaintiff  in  ajudirTJcn, 
from  proceeding  agamst  the  judjtmcnt  debtor  or  his  property,  without  an  actno 
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deposit  of  the  amount  claimed  to  be  due,  and  giving  a  bond  with  sureties  for  dam- 
ages  and  costs;  or  the  giving  of  proper  security  for  the  payment  of  the  judgment, 
and  also  for  the  damages  and  costs  which  may  be  awarded  in  the  court  of  chancery- 

Where  the  whole  or  a  part  of  a  judgment  has  been  paid,  and  the  plaintiff  therein  ia 
proceeding  to  collect  the  whole- judgment,  or  a  part  thereof  which  has  hern  paid, 

/  the  proper  remedy  of  the  defendant  is  by  a  summary  application  to  the  court  in 
which  the  judgment  was  recovered.  Or,  if  it  is  proper  for  him  to  come  into  the 
court  of  chancery,  to  stay  the  proceedings  upon  the  judgment,  he  should  state  the 
fact  of  such  payment,  in  his  bill,  and  swear  to  it ;  and  give  notice  of  his  application, 
for  an  injunction,  to  the  adverse  party. 

Upon  such  an  application,  to  authorize  the  court  to  dispense  with  any  part  of  tho 
deposit,  or  the  giving  of  security  in  lieu  thereof,  such  court  must  be  satisfied  that 
the  part  of  the  amount  of  the  original  judgment  as  to  which  the  security  or  deposit 
is  to  be  dispensed  with,  is  actually  paid  and  satisfied.  It  will  not  be  sufiicient  if 
it  is  merely  doubtful  whether  tho  whole  amount  claimed  is  justly  due  upon  the 
judgment. 

The  complainant,  when  he  seeks  to  obtain  an  injunction  to  stay  the  collection  o^  a 
judgment,  without  a  deposit  or  security,  must  state  the  times,  circumstances,  and 
amount  of  each  payment ;  bo  as  to  enable  the  court,  by  mere  computation,  to  fix 
the  amount  of  the  deposit,  or  of  the  bond,  and  to  enable  the  defendant  to  contro- 
vert tho  fact  of  such  payments  having  been  made. 

A  bond  for  the  damages  and  costs,  which  may  be  awarded  against  the  complainant, 
can  in  no  case  be  dispensed  with,  upon  the  granting  of  a  preliminary  injunction  to 
stay  proceedings  at  law  upon  a  judgment ;  although  such  injunction  is  granted 
upon  a  special  application  to  the  court,  and  upon  the  hearing  of  the  defendant. 

This  was  an  application,  on  the  part  ofthe  defendants,  to  set 
aside  an  injunction,  which  had  been  issued  in  this  cause,  for  ir- 
regularity ;  or  for  such  other  relief  as  they  were  entitled  to  in  the 
premises.  The  motion  was  founded  upon  the  bill  of  complaint, 
and  affidavits,  which  showed  the  following-  state  of  facts.  In 
1840  the  complainant  J.  D.  Christie,  and  S.  T.  Todd,  who  was 
not  a  party  to  this  suit,  were  indebted  to  the  Bank  of  Ithaca 
about  $8500 ;  for  which  debt  all  the  defendants  in  this  suit  were 
holden  as  their  sureties.  Christie  was  also  indebted  to  the  bank 
in  .the  further  sura  of  $1340 ;  for  which  two  of  the  defendants, 
Labar  and  Love,  were  liable  as  his  sureties.  He  was  also  in- 
debted to  A.  Dana  about  $800,  for  which  all  the  defendants  weie 
holden  as  sureties.  Christie  and  Todd,  together  with  the  de- 
fendants, gave  a  bond  and  warrant  to  the  bank,  for  the  amount 
ofthe  first  of  these  debts,  on  the  8th  of  April,  1840.  On  the 
6i!y;e  day  Cliristie,  and  the  defendants  Labar  and  Love,  gave  a 
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separate  bond  and  warrant  to  the  bank,  for  the  debt  for  which 
Shey  were  alone  liable.  And  at  the  same  time  Christie  and  all 
the  defendants  gave  the  bond  and  warrant  to  Dana,  for  the  debt 
due  to  him.  On  the  same  day,  Christie  gave  his  bond  and  war- 
rant to  the  defendants,  for  the  aggregate  amount  of  these  three 
debts ;  amounting  in  the  whole  to  the  sum  of  $10,691,18. 
Judgmnuts  were  entered,  in  the  supreme  court,  upon  these  bonds 
and  warrants  respectively,  on  the  14th  of  the  same  month.  And 
on  the  25th  of  iVIay,  1845,  an  execution  was  issued  upon  the 
judgment  in  favor  of  the  defendants  in  this  suit,  against  Christie, 
to  the  sheriff  of  Tompkins  county;  with  directions  to  levy  the 
amount  of  the  debt  and  costs. 

At  the  time  of  the  giving  of  these  judgments,  the  defendants 
Bogardus,  Labar  and  Love,  held  certain  securities  by  way  of 
mortgage,  from  Christie,  to  secure  them  in  part  for  their  liabili- 
ties for  him.  And  some  other  interests  in  real  estate  were  sub- 
sequently conveyed  to  them,  by  Christie,  which  the  bill  alleged 
were  received  as  security  for  the  same  debt.  In  May,  1841,  the 
complainant  Christie,  witli  two  other  persons  as  his  sureties, 
who  were  not  made  parties  to  this  suit,  gave  another  judgment 
to  the  Bank  of  Ithaca  ;  as  a  further  security  for  the  debts  due  to 
it.  The  bill,  after  stating  these  facts,  and  that  the  defendants 
had  taken  possession  of  some  of  the  lands  conveyed  to  them  by 
way  of  mortgage,  alleged,  upon  the  belief  of  the  complainants, 
that  the  debts  to  the  bank  and  to  Dana  had  been  paid  by  the  defen- 
■dants  and  by  Christie,  chiefly  by  them  out  of  his  effects,  and 
otherwise,  as  his  sureties  ;  but  that  the  several  judgments  were 
still  unsatisfied  of  record.  It  was  also  stated  that  the  defendants 
had  recently  directed  the  sheriff  to  proceed  upon  the  execution, 
issued  on  their  judgment  in  1840,  and  to  sell  certain  lands  be- 
longing to  the  complainant  J.  D.  Christie,  and  other  lands  belong- 
ing to  his  wife,  in  Avhich  he  had  a  life  interest  by  the  marriage ; 
and  that  the  sheriff  had  advertised  such  lands  for  sale.  The 
complainants  also  stated  that  they  feared  the  defendants  would 
cause  executions  to  be  issued  upon  the  several  judgments,  in 
favor  of  the  bank,  and  of  Dana.  The  bill  also  charged  that  the 
defendants  had  received,  from  time  to  time,  large  sums  of  money 
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lowardii  and  on  account  of  their  liabilities  for  the  complainant, 
and  in  property  and  the  proceeds  of  property,  and  in  choses  in 
action  assigned  to  them  by  Christie,  and  in  rents  and  profits  of 
real  estate  conveyed  to  them  by  way  of  mortgage,  and  in  tho 
proceeds  of  property  sold  under  execution;  and  in  other  modes 
which  the  complainants  did  not  deem  it  necessary  for  'Ji.em  to 
specify.  The  complainants  thereupon  insisted  and  charged  the 
truth  to  be,  according  to  their  judgment  and  belief,  that  the  lia- 
bilities of  the  defendants  were  fully  paid  off  and  satisfied.  They 
therefore  prayed  that  an  account  might  be  taken  of  the  liabilities 
of  the  defendants,  and  of  the  amounts  which  they  had  received, 
or  which  they  were  equitably  chargeable  with,  towards  the  pay- 
ment and  extinguishment  of  such  liabilities ;  so  that  the  com- 
plainants might  know  the  exact  balance  due  from  Christie,  if 
any ;  he  offering  to  pay  such  balance  as  might  be  found  due 
upon  such  accounting ;  andHhat  the  mortgages  and  other  securi- 
ties might  be  delivered  up  and  cancelled,  and  the  several  judg- 
ments satisfied  of  record. 

Upon  this  bill  the  complainant  Christie  applied  to  one  of  the 
vice  chancellors,  acting  as  an  injunction  master,  and  without 
the  deposit  of  any  money  or  giving  any  security  except  his  own 
bond,  in  the  penalty  of  $500,  obtained  an  injunction ;  restraining 
the  defendants  from  selling  under  the  execution,  upon  their 
judgment,  or  from  taking  any  proceedings  whatever  under  any 
execution  upon  either  of  the  judgments  mentioned  in  the  bill. 

G.  F.  Comstock,  for  the  complainants. 

Ben  Johnson,  for  the  defendants. 

The  Chancellor.  It  is  evident,  from  this  bill,  that  tha 
complainants  did  not  know,  and  could  not  state  as  a  fact 
within  their  own  knowledge,  that  the  judgment  of  the  de 
fendants  was  fully  paid ;  or  that  the  defendants  were  in  fact 
claiming  to  sell,  under  their  execution,  for  any  thing  more 
than  was  justly  due.  An  ex  parte  injunction,  therefore,  ought 
not  to  have  been  granted  in  this  case ;  even  if  there  had  been 


J845.]  CASES  IN  CHANCERY.  17] 


Christie  r.  Bogardus. 


no  Statutory  provision  regulating  the  granting'  of  injunctions  to 
stay  pioceedings  at  law  after  judgment.  But  a  notice  of  the 
application  should  have  been  given,  so  as  to  afford  the  defen- 
dants an  opportunity  to  be  heard.  [Ca7npbell  v.  Morrison,  7 
Paige's  Rep.  1.57.)  The  injunction  in  the  present  case  then 
should  be  dissolved  with  costs,  upon  the  matter  of  the  bill  only 
even  if  the  vice  chancellor  had  been  authorized  to  allow  an  in- 
junction to  stay  the  proceedings  in  a  suit  at  law  after  judgment, 
without  the  payment  of  the  money  into  court. 

I  am  also  satisfied  that,  in  the  present  case,  the  injunction  was 
irregularly  issued',  and  that  the  vice  chancellor  had  no  authority 
tr/  allow  the  injunction  without  requiring  the  amount  claimed 
'lij  the  defendants  as  due  upon  their  judgment  to  be  paid  into 
iourt ;  and  also  taking  a  bond,  with  sureties,  as  required  by  law. 
The  statute  is  imperative,  that  no  injunction  shall  issue  to  stay 
proceedings  at  law  in  any  personal  action  after  judgment,  unless 
a  sum  of  money  equal  to  the  amount  of  the  judgment  and  costs 
is  paid  into  court,  and  a  bond  also  given  for  the  payment  of 
the  costs  and  damages  which  may  be  awarded  to  the  defendant, 
in  the  suit  in  this  court.  (2  R.  S.  189,  §  147.)  It  is  true  the 
chancellor  or  vice  chancellor,  before  whom  the  bill  is  filed,  has 
power  to  dispense  with  the  actual  deposit  of  the  money,  upon 
any  sufficient  cause  shown  to  take  the  case  out  of  the  general 
rule ;  and  to  take  a  bond  with  sureties,  for  the  payment  of  the 
judgment.  But  even  in  that  case  the  complainant  must  give 
another  bond,  for  the  payment  of  the  damages  and  costs  which 
may  be  awarded  in  this  court ;  or  the  penalty  and  condition  of 
the  first  mentioned  bond  must  be  enlarged,  so  as  to  conform  to 
t'lat  requirement  of  the  statute  also.  In  no  case,  therefore,  can 
an  ex  parte  injunction  be  issued,  to  stay  the  plaintiff  in  a  judg- 
ment from  proceeding  against  the  judgment  debtor,  or  his  prop- 
erty which  is  liable  to  execution,  without  an  actual  deposit  of 
the  amount  claimed  to  be  due,  and  giving  the  bond  with  sureties 
for  damages  and  costs;  or  the  giving  of  proper  security  for  ma 
payment  of  the  judgment,  and  also  for  the  damages  and  costs 
which  may  be  awarded  here. 

The  defendant  in  the  iudgment  is  not  without  remedy,  hoW' 
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ever,  where  the  whole  or  a  part  of  the  judgment  has  been  tctu- 
ally  paid,  if  the  plaintiff  still  insists  upon  proceeding  t-j  col- 
lect the  whole  judgment,  or  any  part  thereof  which  has  been 
thus  paid.  The  proper  course,  in  an  ordinary  case,  is  to  mak« 
a  summary  application  to  the  court  in  which  the  judgment  was 
recovered,  for  relief  Or,  if  the  circumstances  are  such  as  to  ren- 
der it  proper  for  the  defendant  to  come  into  this  court,  to  stay  vhe 
proceedings  upon  the  judgment,  he  should  state  the  fact  of  such 
payment  in  his  bill,  and  swear  to  it,  and  give  notice  of  his  appli 
cation  to  the  adverse  farty.  Then  this  court,  after  hearing  the 
parties  upon  that  application,  will  be  in  a  situation  to  decide 
whether  the  whole  amount  of  the  judgment,  or  only  a  part  of  it, 
should  be  paid  into  court,  in  order  to  comply  with  the  spirit  and 
intent  of  the  statute  on  this  subject ;  or  for  what  amount  a  bond 
with  sureties  should  be  given,  if  the  circumstances  are  such  as 
to  render  it  proper  for  the  court  to  dispense  with  the  actual  pay- 
ment of  the  money.  But  upon  such  a  hearing  the  court  would 
not  be  authorized  to  grant  an  injunction,  to  stay  the  proceedings 
upon  the  judgment,  Aylthout  an  actual  deposit  of  the  money,  oi 
the  giving  of  security  to  the  full  amount  of  the  judgment,  and 
interest  thereon,  or  the  amount  claimed  to  be  due  and  unpaid, 
merely  because  it  was  rendered  doubtful  whether  the  whole 
amount  so  claimed  was  justly  due.  To  dispense  with  any  part 
of  the  deposit,  or  the  giving  of  security  in  lieu  thereof,  the  court 
must  be  satisfied,  beyond  any  reasonable  doubt,  that  the  part  of 
the  amount  of  the  original  judgment,  as  to  which  neither  secu- 
rity or  deposit  is  required,  is  actually  paid  and  satisfied.  And 
for  that  purpose  it  is  not  sufiicient,  for  the  complainant  to  state 
generally,  as  in  this  case,  that  the  judgment  has  been  paid  by 
his  money  and  property,  or  by  sales  under  execution.  But  thd 
party  who  seeks  to  be  excused  from  depositing  the  money,  or 
giving  security,  for  the  whole  amount  claimed  by  the  adveue 
party  to  be  due,  must  state  the  time,  circumstances  and  amount 
of  each  payment,  so  as  to  enable  the  court,  by  mere  computation, 
to  fix  the  amount  of  the  deposit,  or  of  the  bond  ;  and  to  give  the 
party  who  is  sought  to  be  enjoined  an  opportunity  to  meet  and 
deny  the  fact  of  srch  payments,  if  they  have  not  bsen  actuallj 
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made  as  charged  in  the  bill.  And  a  bond  for  the  damages  aiiri 
costs,  which  may  be  awarded  against  the  complainant  here,  can  in 
no  case  be  dispensed  with,  upon  the  granting  of  a  preliminary  in- 
junction to  stay  proceedings  at  law  upon  a  judgment ;  although 
such  injunction  is  granted  upon  a  special  application  to  the 
court,  and  upon  the  hearing  of  the  party  against  whom  the  in- 
junction is  sought. 

As  the  injunction  which  was  issued  in  this  case  was  irregu- 
larly as  well  as  erroneously  granted,  it  must  be  set  aside  with 
costs. 


Winship  and  wife  vs.  Jewett  and  Hess. 

The  general  affidavit  of  a  defendant,  that  he  has  stated  his  case  truly  to  his  counsel, 
^nd  that  he  is  advised  by  such  counsel,  and  believes,  that  he  has  a  good  and  sub- 
stantial defence  upon  the  merits,  is  not  sufficient  to  authorize  the  court  of  chan- 
cery to  set  aside  a  regular  default  or  decree.  But  the  party  who  wishes  to  obtain 
relief  of  that  kind  here,  on  the  ground  that  he  has  a  meritorious  defence,  must 
state  the  substance  of  such  defence,  in  the  affidavit  on  which  his  application  ig 
founded,  or  must  show  the  facts,  upon  oath,  in  some  other  form ;  so  that  the  court 
may  see  what  the  alleged  defence  is,  and  be  able  to  form  an  opinion,  whether  the 
defendant  has  a  meritorious,  or  only  a  mere  technical,  defence ;  or  whether  he 
has  any  defence  whatever  to  the  suit. 

The  fact  that  arbitrators  were  not  sworn,  merely  constitutes  a  technical  defence,  if 
it  is  any  defence,  to  a  bill  filed  to  enforce  the  performance  of  their  award ;  and  the 
court  of  chancery  will  not  open  a  regular  order  to  close  the  proofs,  and  a  decree 
founded  thereon,  for  the  purpose  of  allowing  the  defendant  to  prove  such  a  defence. 

The  fact  that  arbitrators  have  made  an  erroneous  decision  does  not  render  theii 
award  invalid.  But  the  award,  if  made  in  good  faith,  is  conclusive  upon  the  par- 
ties ;  and  neither  party  will  be  permitted  to  prove  that  the  arbitrators  decided 
wrong,  either  as  to  the  law  or  the  facts  of  the  case. 

It  is  no  defence  to  a.  bill  to  enforce  the  performance  of  an  award,  that  after  th« 
award  had  been  concurred  in  by  all  the  arbitrators,  and  published,  one  of  thent 
dissented  therefrom. 

It  seems  that  an  omission  to  have  arbitrators  sworn  does  ijot  render  their  award  iut 
valid,  where  no  objection  is  made  previous  to  the  making  of  si;ch  award. 
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This  was  an  appeal,  by  the  complainants,  from  an  order  ol 
the  vice  chancellor  of  the  second  circuit.  The  bill  was  filed  t« 
compel  the  specific  performance  of  an  award  of  arbitrators,  foi 
the  partition  of  land.  On  the  17th  of  July,  1840,  Eliza  Hunt 
then  the  widow  of  11.  L.  Hunt,  deceased,  but  who,  subsequently 
to  the  award,  became  the  wife  of  D.  Winship,  conveyed  to  the 
defendants,  for  the  consideration  of  five  dollars,  two  undivided 
third  parts  of  the  real  estate  of  which  her  late  husband  Ifad  died 
seized,  and  which  sheclaimed  under  his  will ;  reserving  to  herself 
the  other  third.  On  the  same  day  the  defendants  executed  to 
her  an  instrument  which  recited  the  making  of  that  conveyance, 
and  that  the  real  estate  embraced  therein  consisted  of  a  farm  of 
land  in  Westchester  county,  containing,  by  estimation,  300 
acres;  which  instrument  contained  certain  stipulations,  on  the 
part  of  the  defendants,  to  pay  the  debts  of  her  deceased  hus- 
band, or  the  part  of  them  specified  in  such  instrument.  By  a 
further  agreement,  executed  at  the  same  time,  under  her  and 
thei^  respective  hands  and  seals,  and  annexed  to  the  last  men 
tioneld  instrument,  and  referring  to  the  same,  it  was  mutually 
agreed  that  if  they  should  not,  within  twenty  days,  make  an 
amicable  partition,  between  her,  of  the  one  part,  and  Jewett  and 
Hess,  of  the  other  part,  and  execute  mutual  releases,  that  then 
W.  Jay,  A.  Vark,  and  A.  J.  Constant,  were,  by  such  agreement, 
authorized  to  make  such  partition.  And,  in  making  the  par- 
tition, the  arbitrators  were  to  take  into  consideration  the  relative 
value,  as  well  as  the  quantity,  of  land  to  be  allotted  to  the  parties. 
It  was  also  agreed  that  the  partition  made  by  the  arbitrators,  or  any 
two  of  them,  should  be  binding,  and  that  the  parties  should  carry 
the  same  into  effect  by  executing  mutual  releases.  The  parties 
did  not  agree  upon  a  partition  between  themselves,  within  the  time 
specified.  And  in  November  thereafter  they  called  upon  the 
arbitrators  to  make  such  partition,  under  the  agreement.  The 
arbitrators  thereupon  met  and  examined  the  farm,  and  the  seve- 
ral parts  thereof,  and  made  a  partition  of  such  farm  pursuant  tc 
the  submission,  by  a  written  award  under  their  hands  and  seals 
in  duplicate  ;  one  part  of  which  award  was  delivered  to  each  par- 
ty.    The  award  described  the  part  of  the  premises  set  off  to  the 
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Vk  Jdow,  by  a  reference  to  a  map  of  the  farm,  made  by  A.  Finlay, 
arjd  the  .numbers  of  the  lots;  and  awarded  the  residue,  not  thus 
set  off  to  her,  to  the  defendants.  By  the  will  of  R.  L.  Hunt's 
father,  under  which  he  held  the  farm  at  the  time  of  his  death, 
the  sisters  of  the  devisee,  while  they  remained  unmarried,  were 
entitled  to  the  use  of  a  certain  part  of  the  dwelling  house  upon 
that  part  of  the  premises  which,  in  the  partition,  was  set  off  to 
Mrs.  Hunt ;  and  to  certain  privileges  in  the  garden  and  cellar. 
And'  as  two  of  those  sisters  remained  unmarried,  the  arbitrators 
took  that  charge  into  consideration  in  making  the  partition ;  and 
stated  in  their  award,  that  in  consequence  of  that  charge  they 
had  set  off  more  land  to  the  widow  than  it  would  otherwise  have 
been  equitable  to  set  off  to  her.  After  the  making  of  the  award 
the  defendants  refused  to  carry  the  partition  into  effect,  or  to 
execute  a  release,  according  to  the  terms  of  the  submission. 
And  the  bill  in  this  cause  was  thereupon  filed,  by  Winship  and 
his  wife,  to  compel  a  specific  performance  of  the  agreement. 

The  defendants  employed  J.  W.  Tompkins  as  their  solicitor 
to  defend  the  suit;  and  they  put  in  their  answer,  which  was  not 
sworn  to,  an  answer  on  oath  being  waived  by  the  complainant,s. 
In  this  answer  the  defendants  admitted,  that  on  the  17th  of 
July.  1840,  -the  parties  were  seised  of  the  premises,  as  tenants  in 
common,  as  stated  in  the  bill.  They  also  admitted  the  execu- 
tion of  the  agreement  as  to  the  partition,  which  was  signed  by  all 
of  the  paities ;  setting  it  out  at  length,  but  without  setting  out 
the  instrument  of  the  same  date,  to  which  it  was  annexed,  or 
making  any  reference  whatever  to  that  instrument  in  their  an- 
swer. And  they  then  insisted,  that  by  virtue  of  that  submission 
the  arbitrators  were  not  authorized  to  make  partition  of  the 
farm  ;  because  the  submission  did  not  describe  any  land,  nor  state 
in  what  proportions  the  parties  to  the  submission  were  entitled, 
They  also  alleged,  in  their  answer,  that  the  arbitrators  were  not 
sworn,  that  they  examined  witnesses  without  oath,  and  in  pri- 
vate ;  and  setting  up  many  other  objections  to  the  conduct  of  the 
arbitrators.  The  answer  also  stated  that  the  arbitrators  awarded 
to  the  widow  about  one  half  of  the  farm  in  value ,  that  in  maldug 
such  an  unequal  and  unjust  partition  the  arbitr.1  tors  had  acted  on 
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the  erroneous  impression,  that  the  defendants  had  offered,  or  agreed 
to,  such  a  partition ;  and  that  the  defendants  objected  to  the  award 
immediately  after  it  was  delivered  to  the  parties,  and  that  one  of 
the  arbitrators,  who  had  signed  the  same,  thereupon  dissented. 
They  further  objected  to  the  award  upon  the  ground  that  it  was 
not  witnessed,  proved,  or  acknowledged ;  and  they  also  stated  in 
their  answer,  that  subsequent  to  the  submission,  and  even  after 
the  award,  Mrs.  Hunt,  and  she  and  her  husband  since  her  mar- 
riage, had  used,  possessed  and  occupied  the  greater  part  of  the 
farm,  and  had  cut  wood  on  the  same,  ifec  of  which  they  claimed 
an  account.  A  replication  was  thereupon  filed.  And  the  com- 
plainant's solicitor,  after  waiting  nearly  a  year,  entered  an  order 
to  produce  witnesses ;  .and  served  the  same,  and  notice  of  exam- 
ining witnesses  on  his  part,  and  proceeded  to  take  proofs. 
About  three  months  thereafter  he  entered  an  order  to  close  the 
proofs,  and  served  the  same  on  the  defendants'  solicitor.  And 
at  the  expiration  of  about  eight  months  from  that  time  he  noticed 
the  cause  for  hearing,  for  February  term,  1845.  He  then  obtained 
a  decree  for  the  specific  performance  of  the  agreement,  to  carry  into 
eftectthe  partition  and  award,  and  that  the  parties  should  execute 
mutual  releases  and  conveyances  accordingly,  with  costs ;  and 
r'eferrin;  it  to  a  master  to  settle  the  form  of  such  releases  and 
conveyances  ;  and  also  referring  it  to  the  master  to  inquire  and 
report  what  damages  the  complainants  had  sustained  by  the 
neglect  of  the  defendants  to  perform  the  agreement  to  cany  the 
partition  into  effect;  and  directing  the  payment  of  such  damages 
by  the  defendants,  upon  the  coming  in  and  confirmation  of  the 
master's  report.  The  defendants'  solicitor  was  thereupon  sum- 
moned to  attend  the  master,  upon  the  reference,  to  settle  the 
forms  of  the  conveyances  to  be  executed  by  the  parties.  He 
then  obtained  an  order  to  stay  the  proceedings,  and  gave  notice 
of  an  application  before  the  vice  chancellor,  for  the  first  Monday 
of  March,  to  open  the  decree  taken  by  default  of  the  defendants 
at  the  hearing,  arid  that  they  might  have  liberty  to  argue  theii 
cause.  Upbn  the  hearing  of  that  application,  the  pleadings  and 
pnofs  in  the  cause,  as  Well  as  the  papers  upon  which  the  motion 
was  founded,  were  read  and  commented  on  by  the  counsel  foi 
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both  parties  ;  after  which  the  vice  chancellor  denied  the  appli 
cation,  except  that  he  directed  that  nothing  in  the  decree  should 
be  so  construed  as  to  deprive  the  defendants  of  any  rights  they 
might  have  against  the  complainants  for  the  rents,  issues  and 
profits  received  by  them,  or  for  waste  committed  upon  the 
premises.  The  complainants'  solicitor  thereupon  served  the 
order  denying  the  application,  and  took  out  and  served  a  new 
summons  to  attend  before  the  master.  And  he  was  proceeding 
to  obtain  an  attachment  against  the  defendants,  for  not  executing 
the  release  settled  by  the  master,  when  he  received  notice  of  an- 
other order  to  stay  proceedings,  and  notice  of  a  new  application 
to  ths  vice  chancellor  for  an  order  vacating  the  decree,  and  the 
order  to  close  the  proofs,  and  to  give  the  defendants  time  to  ex- 
amine their  witnesses. 

This  application  was  founded  upon  an  affidavit  of  Jewett,  that 
he  had  stated  his  case  to  his  counsel  and  believed  he  had  a  good 
defence  upon  the  merits.  And  on  an  affidavit  of  the  defendant 
Hess,  that  his  solicitor  did  not  give  him  any  notice  of  the  examin- 
ation of  the  complainant's  witness,  and  did  not  himself  attend  the 
examination  ;  that  it  was  well  understood  between  him  and  his 
solicitor  that  the  defendazits  were  to  examine  certain  witnesses  to 
establish  their  defence,  and  among  others  W.  Jay,  one  of  the  arbi- 
trators ;  that  his  solicitor  was  to  give  him  notice  when  the  proper 
time  arrived;  that  he  had  never  received  any  notice  whatever 
from  his  solicitor,  on  the  subject  of  the  suit,  and  did  not  see  him 
until  the  5th  of  April,  1845,  and  had  no  information  that  the 
proofs  had  been  closed  or  the  cause  brought  to  argument  until 
that  time ;  that  the  bill  was  filed  to  carry  into  effect  an  award 
which  the  deponents  claim.ed  was  invalid  and  inoperative,  among 
other  things,  hy  reason  of  the  arbitrators  having  Tnisappre- 
hended  the  force  and  effect  of  the  submission,  and  having  pro- 
ceeded upon  erroneous  principles  in  making  the  award,  and 
under  a  mistake  as  to  the  material  facts  and  circurnstances ; 
by  which  great  injustice  had  been  done  to  the  defendants,  and  by 
which  they  were  wrongfully  deprived  of  property  to  the  amount 
of  $5000,  if  the  decree  should  be  enforced ;  that  as  he  was  ad- 
vised by  counsel,  and  believed,  the  defendants  had  a  good  and 
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substantial  defence  on  the  merits ;  and  that  such  defence  had 
been  defeated  by  the  neglect  of  their  solicitoTj  and  would  be  una- 
vailing unless  the  decree  and  the  order  to  close  the  proofs  should 
be  vacated  ;  and  that  any  remedy  they  might  have  against  theit 
solicitor,  for  his  neglect,  would  be  doubtful,  difficult  and  inade- 
quate. There  was  also  a  further  affidavit  of  Jewett,  that  he 
had  heard  the  affidavit  of  Hess  read,  and  believed  the  same  to 
be  true ;  that  after  putting  in  his  answer  he  left  the  defence  to 
the  management  of  his  co-defendant  Hess,  and  that  he  had  not 
seen  or  heard  from  his  solicitor  since  the  order  to  produce  wit- 
nesses was  entered  ;  that  his  said  solicitor  advised  them,  before 
putting  in  their  answer,  that  they  had  a  good  defence  ;  and  told 
him  he  should  be  notified  when  the  witnesses  were  to  be  exam- 
ined. Affidavits  were  read  in  opposition  to  the  application, 
showing  the  great  delay  and  expense  to  which  the  complainants 
had  been  subjected  by  the  adyerse  parties  ;  and  which  affidavits 
also  showed  that  the  solicitor  for  the  defendants  was  perfectly 
responsible,  for  any  amount  which  might  be  recovered  against 
him  by  them  for  his  supposed  negligence.  The  vice  chancellor, 
upon  the  hearing  of  that  application,  made  an  order  vacating 
the  decree  and  setting  aside  the  order  to  close  the  proofs ;  and 
directing  that  either  party  be  at  liberty,  within  forty  days,  to  ex- 
amine such  witnesses  as  they  might  deem  proper,  upon  the  usuai 
notice,  and  that  the  defendants  be  at  liberty  to  cross-examine 
the  witnesses  already  examined.  From  this  order  the  com- 
plainants appealed  to  the  chancellor. 

W.  Silliman,  for  appellants.  I.  The  affidavits  of  the  defen- 
'ants,  on  which  their  application  was  made,  are  grossly  defective. 
1.  They  do  not  set  forth  the  nature  of  their  defence  nor  in  what 
it  consists,  and  do  not  disclose  any  of  the  facts  on  which  their 
supposed  defence  rests ;  hence  they  amount  merely  to  an  affida- 
vit of  merits.  2.  The  answer  not  being  on  oath,  the  defendants 
in  their  affidavits  should  have  stated  such  portions  of  it  as  they 
would  swear  to  be  true ;  but  they  have  not  even  alleged  the 
answer  to  be  true.  3.  The  affid-'ivits  should  state  the  names  of 
their  witnesses,  and  especially  what  facts  they  can  prove  by 
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such  witnesses.  An  affidavit  of  a  defendant  in  a  suit  in  chan- 
cery that  he  has.  a  good  defence,  without  stating  the  nature  and 
substance  of  such  defence,  is  not  sufficient.  {Sea  Ins.  Co.  v. 
Stebbins,  8  Paige,  565.)  It  is  the  settled  practice  of  this  court 
to  require  the  party,  in  an  affidavit  of  merits,  to  state  what  such 
merits  are.  {Meack  v.  Chappell,  8  Paige,  136.)  The  defen- 
dant must  state  in  his  affidavit  or  petition  to  open  the  default, 
the  nature  of  his  defence,  and  his  belief  in  the  truth  of  the  mat- 
ters constituting  such  defence.  {Hunt  v.  Wallace,  6  Paige, 
372.) 

II.  The  defendants  are  bound  by  the  acts,  as  well  as  the  de- 
faults of  their  solicitor.  (1  Barbour's  Ch.  Pr.  100.)  As  a  gen- 
eral rule,  when  a  suit  is  commenced  or  defended  by  a  solicitor 
of  the  court,  or  any  proceeding  is  had  therein,  the  court  does  not 
inquire  into  his  authority  to  appear  for  his  supposed  client.  But 
where  the  party  for  whom  the  solicitor  appears  denies  his  author- 
ity, and  applies  to  the  court  for  relief,  before  the  adverse  party  has 
acquired  any  rights  or  suffered  any  prejudice  in  consequence  of 
the  acts  of  such  solicitor,  the  court  may  correct  the  proceedings 
and  compel  thef  solicitor  to  jiay  the  costs  to  which  the  parties 
have  been  subjected  in  consequence  of  his  improper  interference. 
If  the  adverse  party,  however,  has  acquired  any  rights,  or  been 
subjected  to  costs,  by  proceeding  in  the  name  of  a  party  who  de- 
nies the  authority  of  the  attorney  or  solicitor  who  commenced 
such  proceedings,  and  the  attorney  or  solicitor  is  solvent  and  re- 
sponsible, the  court  usually  allows  the  proceedings  to  stand ;  and 
leaves  the  party  injured  to  his  remedy  against  such  attorney  or 
solicitor.     ( The  American  Ins.  Co.  v.  Oakley,  9  Paige,  496.) 

III.  It  does  not  appear  that  the  defendants  had  any  defence,  or 
that  they  have  lost  any  thing  by  the  supposed  neglect  of  their 
solicitor.  1.  All  the  material  allegations  in  the  bill  are  admitted 
by  the  answer.  2.  The  matters  set  up  by  way  of  defence,  as  far 
as  facts  are  statecl,  do  not  amount  to  a  defence ;  and  had  no  repli- 
cation been  filed  to  the  answer,  the  complainants  were  entitled 
to  the  decree  entered.  3.  The  objection  that  the  arbitrators 
were  not  sworn,  nor  the  witnesses,  caimot  be  raised  success- 
fiiUy.    4.  Wm.  Jay  could  not  revoke  his  award  after  the  same 
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was  signed  by  him  and  his  co-arbitrators  and  delivered  to 
the  parties ;  his  power  having  expired.  An  award  cannot  bo 
impeached  except  for  fraud  or  partiality  in  the  arbitrators. 
[Fitzpatrick  v.  Smith,  1  Desaus.  245.)  Awards  carmotbe  set 
aside  or  impeached,  unless  for  corruption,  partiality  or  gross 
misbehavior  of  the  arbitrators,  or  for  some  palpable  mistake  of  the 
law  or  fact.  (Herrick  v.  Blair,  1  John.  Ch.  101.  Shermer  v. 
Beale,  1  Wash.  11.  Pleasants  v.  Ross,  Id.  156.)  Affidavits 
may  be  introduced  to  show  partiality  or  misbehavior  in  the  arbi- 
trators, but  not  mistakes  in  law  or  fact.  [Idem.)  Where  there 
is  no  charge  of  corruption  or  misconduct  in  arbitrators,  and  the 
award  on  the  face  of  it  is  final,  nothing  dehors  the  award  can 
be  pleaded  or  given  in  evidence  to  contradict  it.  If  there  is  no 
charge  of  corruption,  partiality  or  undue  practice  in  the  arbitra- 
tors, an  award  will  not  be  set  aside,  however  unreasonable  or 
unjust  it  maybe.  [Tidd  v.  Barlow,  2  John.  Ch.  551.)  Change 
of  opinion  of  one  or  all  the  arbitrators,  after  award  returned, 
cannot  affect  the  award.  .  (Cleveland  v.  Dixon,  i  J.  J.  Marsh. 
228.)  Where  a  matter  is  referred  to  arbitrators  by  the  mere  act 
of  the  parties,  without  being  made  a  rule  of  court,  it  is  no  ground 
of  objection  to  their  award,  in  an  action  to  enforce  it,  that  it  is 
against  law.  (Mitchell  v.  Bush,  7  Cowen,  186,  7.  Jackson  v 
Ambler,  14  John.  105  ;  9  id.  212.  Kyd  on  Awards,  185,  237, 
238.)  Where  parlies  have  power  to  transfer  real  property,  arbi- 
trators may  award  that  they  shall  do  it.  (Cox  v.  Jagger,  2 
Coweti,  638.)  An  arbitrator  who  has  signed  an  award  with  his 
co-arbitrators,  cannot  be  allowed  to  contradict  this  solemn  act, 
and  to  say  that  he  did  not  concur  in  it.  The  signing  the  report 
was  an  actual  concurrence  therein  ;  and  arbitrators  are  not  per- 
mitted to  make  mental  reservations  in  opposition  to  the  written 
evidence  of  their  decision,  any  more  than  a  juror  who  has  con- 
curred in  a  general  verdict  would  be  permitted  to  swear  he  was 
not  convinced  it  was  right.  (Campbell  v.  Western,  3  Paige, 
137.)  An  arbitrator  is  an  incompetent  witness  to  impeach  his 
award.  ( Van  Cortland  v.  Underhill,  2  John.  Ch.  349.)  Nor 
can  he  be  permitted  to  prove  what  transpired  before  him.  (3 
Esp.  38.    Bull.  N.  P.  236.    Peak^s  N.  P.  C.  6.    1  Esp.  143. 
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3  id.  113.  2  Vern.  717.)  The  declaration'  of  one  of  the  arbi- 
trators, that  had  he  seen  a  letter,  which  being  mislaid  at  thf 
time  had  not  been  proved,  and  had  known  the  contents,  he  wouli 
have  acted  otherwise,  is  not  sufficient  to  set  aside  an  award  ov, 
the  ground  of  mistake.  {Anderson  v.  Darcy,  18  Ves.  447.) 
Evidence  to  show  that,  by  mistake,  the  arbitrators  omitted  to 
allow  a  demand,  will  not  alter  its  effect,  and  is  inadmissible. 
[Newland  v.  Douglas,  2  John.  62.  Barlow  v.  Todd,  3  id.  367. 
Wheeler  v.  Van  Hovten,  12  id.  311.) 

IV.  Arbitrators  cannot  impeach  their  award,  even  by  their  own 
testimony.  (Campbell  v.  Western,  3  Paige,  137.  Van  Cort- 
land v.  Underhill,  2  John.  Ch.  347.  3  Esp.  38.  Bull.  N.  P. 
236.  Peake's  N.  P.  C.  6.  1  Esp.  143.  3  id.  113.  2  Vern. 
717.)  Fraud  in  the  arbitrators  is  not  pretended  in  this  case, 
either  by  the  answer  of  the  defendants  or  their  affidavits  ;  nor  is 
any  fact  stated  showing  mistake  or  error  in  the  arbitrators. 

V.  It  does  not  appear  by  the  affidavits  that  J.  W.  Tompkins, 
the  defendant's  solicitor,  is  insolvent  or  unable  to  respond  fully 
as  to  all  damages  the  defendants  pretend  to  have  sustained. 
(iSee  The  Amer.  Ins.  Co.  v.  Oakley,  9  Paige,  496.) 

VI.  The  complainants,  confiding  in  the  decree,  \ave  made 
expensive  improvements  on  the  share  or  part  allotted  to  Mrs. 
Winship,  and  the  court  will  not  interfere  in  such  a  case. 

VII.  The  defendants  have  been  guilty  of  great  delay  in  making 
the  present  application. 

VIII.  The  defendants  have  applied  once  to  set  aside  their  de^ 
fault,  and  have  been  heard  on  such  application ;  which  applica- 
tion was  denied  and  the  decision  submitted  to  by  them.  They 
therefore  cannot  renew  it,  except  upon  new  facts. 

S.  Barcido,  for  respondents.  I.  It  is  a  matter  of  discretion 
with  the  vice  chancellor,  whether  he  will  open  a  default  or  not ; 
and  if  he  opens  the  default,  this  court  ought  not  to  interfere, 
unless  he  errs  in  the  terms  he  imposes  on  opening  it.  II.  It  is 
proper  to  open  a  default  after  decree.  {Tripp  v.  Vincent,  8 
Paige,  180.)  III.  The  answer,  if  proven,  is  sufficient  to  set 
nside  and  vacate  the  award.     1.  The  submission  is  wholly  in- 
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sufficient.  2.  The  arbitration  was  under  the  statute,  and  not  at 
common  law,  and  therefore  the  arbitrators  should  have  been 
sworn.  They  should  have  heard  counsel,  and  taken  the  proofs 
ofl'ered  by  the  parties ;  and  not  having  done  either,  their  award 
was  illegal.  (2  R.  S.  447.  Elmendorf  v.  Harris,  23  Wend. 
632.  Van  Cortlandt  v.  Underhill,  17  John.  408, 414.)  IV.  If 
the  pt-Qceeding  was  at  common  law,  then  the  respondents  claim 
that  the  arbitrators  must  all  agree,  and  the  parties  are  entitled 
to  be  heard  by  counsel  and  produce  witnesses.  ( Green  v.  Mil- 
ler, 6  John.  39.)  V.  The  proceeding  was  either  at  common 
law,  or  under  the  statute.  The  appellants  cannot  claim  that 
it  was  mixed.  VI.  The  arbitrators  evidently  made  up  their 
award  under  a  mistake  as  to  the  facts,  as  appears  from  their 
confessions ;  and  such  an  award,  a  court  of  equity  would  not 
enforce,  unless  corrected.  (2  Story's  Eq.  679,  and  cases  cited 
there.  17  John.  405.  4  John.  Ch.  408.)  VII.  The  complain- 
ants themselves  have  not  followed  or  obeyed  the  award;  and 
they  have  no  right  to  have  it  enforced,  against  the  defendants, 
until  they  have  done  so. 

The  Chancellor.  It  is  unnecessary  to  examine  the  ques- 
tion whether  the  vice  chancellor  could  properly  entertain  a 
second  motion,  to  open  the  decree  in  this  case,  while  the  order 
of  the  third  of  March,  1845,  denying  the  first  motion,  remainea 
in  full  force ;  without  asking  for  a  rehearing  of  that  application, 
in  connection  with  the  new  matters  disclosed  by  the  subsequent 
affidavits.  For,  I  think,  there  is  not  sufficient  shown,  in  the 
affidavits  on  which  the  second  application  was  founded,  to  in- 
duce a  belief  that  the  defendants  had  probably  a  meritorious 
defence  to  the  suit.  The  answer  states  several  acts  of  mis- 
conduct, on  the  part  of  the  arbitrators,  which,  if  true,  might 
probably  be  sufficient  to  vitiate  their  award,  on  that  ground. 
But  the  answer  is  not  sworn  to ;  and  there  is  nothing  in  the 
affidavits  to  show  that  the  defendants  even  believe  those  allega 
tions,  of  misconduct  on  the  part  of  the  arbitrators,  to  be  true.  The 
general  affidavit  of  on3  of  the  defendants,  that  he  has  stated  his 
case  truly  to  his  counsel,  and  that  he  is  advised  by  such  counsd 
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and  believes,  that  they  have  a  good  and  substantial  defence 
upon  the  merits,  is  not  sufficient,  in  this  court,  to  authorize  the 
setting  aside  of  a  re'gular  default  or  decree.  But  the  party  who 
wishes  to  obtain  relief  of  that  kind  here,  upon  the  ground  that 
lie  has  a  meritorious  defence,  must  state  the  substance  of  such 
defence  in  the  affidavit,  on  which  his  application  is  founded,  or 
must  show  the  facts,  upon  oath,  in  some  other  form ;  so  that  the 
court  may  see  what  the  alleged  defence  is,  and  be  able  to  form 
an  opinion  whether  he  has  a  meritorious,  or  only  a  mere  tech- 
nical defence,  or  whether  he  has  any  defence  whatever. 

It  is  alleged,  in  the  answer,  that  the  arbitrators  agreed  upon 
by  the  parties  to  make  the  partition,  were  iiot  sworn.  And  as 
that  is  urged  here  as  an  objection  to  the  validity  of  the  award, 
that  alone  may  be  the  meritorious  defence  which  the  counsel  of 
these  defendants  has  advised  them  they  have  in  this  case.  But 
if  that  is  any  defence  whatever,  it  is  merely  technical ;  and  this 
court  ought  not  to  open  a  regular  order  to  close  the  proofs,  and 
a  decree  founded  thereon,  to  allow  the  defendants  to  prove  such 
a  defence.  On  the  contrary,  if  it  was  proper  to  open  the  order 
to  close  the  proofs  for  any  other  cause,  the  defendants  should 
ha.ire  been  restricted  from  introducing  any  evidence  to  sustain 
such  a  technical  objection  to  the  validity  of  the  award.  For  it 
would  be  wholly  unjust,  where  parties  have  suffered  the  arbi- 
trators to  proceed,  without  requiring  them  to  be  sworn,  after- 
wards to  urge  that  they  were  not  sworn,  as  an  objection  to  the 
validity  of  their  partition  of  the  farm,  because  such  parties  are  not 
satisfied  with  the  decision ;  and  when  it  was  too  late  to  obviate 
this  technical  objection,  if  it  is  one.  (See  Allen  v.  Francis,  9 
Lond.  Jur.  Rep.  691.) 

Nor  does  the  affidavit  of  either  defendant,  where  it  attempts 
to  set  out  what  the  defence  really  is,  show  that  the  award  is 
invalid,  for  any  other  cause.  The  affidavit  of  Hess,  merely 
states  that  they  claim  that  the  partition  is  invalid,  and  inopera- 
tive, by  reason  of  the  arbitrators  having  misapprehended  the 
force  and  effect  of  the  submissior^ ;  and  by  making  the  award 
under  a  mistake  as  to  material  facts  and  circumstances,  by 
which  injustice  has  been  done  the  defendants.    In  other  words; 
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they  claim  that  the  award,  as  to  the  partition,  is  invalid,  because 
the  arbitrators  have  made  an  erroneous  decision.  That,  how- 
ever, would  not  vitiate  the  award.  For  it  is  well  settled  that 
the  award,  if  made  in  good  faith,  is  conclusive  upon  the  parties ; 
and  that  neither  of  them  can  be  permitted  to  prove  that  the 
arbitrators  decided  wrong,  either  as  to  the  law  or  the  facts  of 
the  case.  {Jackson  v.  Ambler,  14  John.  Rep.  105.  Mitchell 
V.  Bush,  7  Cowen's  Rep.  185.)  The  question  submitted  to  the 
arbitrators,  in  this  case,  was  as  to  what  parts  of  the  farm,  and 
how  much  thereof,  should  be  assigned  to  the  parties  respec- 
tively. Of  course  they  were  to  be  the  exclusive  judges  of  the 
relative  values  of  the  several  parcels.  And  the  very  object  of 
the  submission  to  them  would  be  defeated  by  permitting  the 
defendants  to  prove  that  the  share  of  the  farm  assigned  to  them, 
by  the  Award,  was  less  than  their  proper  proportion  of  the  whole 
farm. 

What  the  defendants  mean,  iu  their  affidavits,  by  the  arbitra- 
tors having  misapprehended  the  force  and  effect  of  the  submis- 
sion, it  is  difficult  to  conjecture  ;  unless  it  relates  to  the  objection 
set  up  in  the  answer,  that  the  submission  did  not  refer  to  any 
land,  nor  specify  the  extent  of  the  interests  of  the  respective 
parties  in  the  property  to  be  partitioned.  But  if  it  refers  to  that, 
the  objection  is  obviated,  by  the  proof  of  the  fact,  that  the  in 
strument  attached  to  the  submission,  and  making  a  part  thereof 
contained  a  sufficient  description  of  the  farm,  and  of  the  inter 
lists  of  the  parties  therein,  as  tenants  in  common.  The  instru- 
ment attached,  being  referred  to  in  the  submission,  and  executed 
at  the  same  time,  the  two  together  formed  the  agreement  for 
submission.  And  no  one,  from  reading  the  two  papers  together, 
can  have  any  doubt,  without  the  aid  of  any  extrinsic  facts,  what 
land  was  to  be  partitioned  between  the  parties,  or  what  undi- 
vided portion  thereof  belonged  to  each  party.  The  testimony 
also  shows  that  a  part  of  the  premises  was  encumbered  by  a 
privilege,  in  behalf  of  the  sisters  of  the  former  owner  of  the  land. 
And  the  arbitrators  were  right  in  taking  that  incumbrance  into 
account,  in  making  an  equitable  partition  between  the  parties  to 
the  submission 
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Neither  will  it  constitute  any  defence,  if  they  are  allowed  to 
examine  Judge  Jay,  to  show  that  after  the  award  had  heen  pub- 
lished, he  dissented  from  it.  For,  as  Judge  Vark  and  Judge 
Constant,  the  other  two  arbitrators,  were,  by  the  terms  of  the 
submissicti,  authorized  to  make  the  partition  without  his  con- 
sent, the  withdrawal  of  his  consent  would  not  have  availed  the 
defendants,  even  if  it  had  taken  place  before  the  award  had 
pcojsed  beyond  his  control.  And  the  defendants'  solicitor  having 
neglected  to  furnish  a  list  of  their  witnesses,  to  the  adverse  party, 
before  the  commencement  of  the  examination,  as  required  by 
the  rules  of  the  court,  it  was  improper  to  give  the  defendants 
leave  to  examine  any  witnesses  they  pleased  ;  without  any  state- 
ment in  their  affidavits  as  to  who  their  witnesses  were,  and 
what  they  expected  to  prove  by  them. 

Being  satisfied  that  if  the  defendants  have  any  defence, 
in  this  case,  it  is  merely  technical,  and  not  meritorious,  and 
that  after  a  regular  decree,  they  ought  not  to  be  let  in  to 
set  up  such  a  defence,  even  if  the  objection  is  well  taken  that 
the  arbitrators  were  not  sworn,  which  is  at  least  doubtful,  I 
think  these  complainants  ought  not  to  have  been  subjected  to 
the  delay  and  expense  of  further  litigation  under  the  circum- 
stances of  this  case.  I  must,  therefore,  reverse  the  order  appealed 
from,  with  costs.  And  the  application  of  the  defendants  to  va- 
cate the  decree,  and  to  open  the  order  to  close  the  proofs,  must 
Le  denied,  with  costs  to  be  taxed. 


Mann  vs.  Cooper  and  others. 

A.  defendant  who  has  put  in  his  answer,  scttmg  up  the  defence  of  usury,  cannot 
bo  made  a  competent  witness  for  a  co-defendant,  to  establish  the  alleged  usury, 
by  giving  a  stipulation  abandoning  his  defence  to  the  suit,  and  consenting  that 
the  bill  may  be  taken  as  confessed  against  him,  and  that  the  complainant  may 
take  a  decree  against  him  for  the  amount  he  may  prove  to  be  due. 

It  teems,  a  defendant,  after  having  put  in  his  luiswer,  has  no  right  to  abandon  hu 
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defence  for  the  purpose  of  rendering  himself  a  competent  witness  for  a  o 
defendant ;  without  the  consent  of  the  complainant,  and  without  obtaining  the 
sanction  of  the  court. 

The  proper  course  for  the  defendant,  in  such  a  case,  is  to  apply  to  the  court,  upon 
notice  to  the  complainant,  for  leave  to  withdraw  his  answer  and  be  siamined  ai 
a  witness  for  his  co-defendant. 

The  provisions  of  the  revised  statutes,  giving  jurisdiction  to  this  court  to  make  a 
personal  decree  against  the  mortgagor,  or  his  surety,  or  other  party  who  is  per 
sonally  liable  for  the  debt,  do  not  extend  to  cases  where  the  complainant  had  no 
right  to  come  into  this  court  to  foreclose  the  mortgage,  as  against  the  interest  of 
any  one  in  the  mortgaged  premises,  or  in  any  part  thereof. 

This  was  an  appeal  from  an  order  of  the  vice  chancellor  o( 
the  seventh  circuit,  suppressing  the  deposition  of  W.  H.  Cooper, 
one  of  the  defendants.  The  bill  was  filed  to  foreclose  a  bond 
and  mortgage  given  by  Cooper ;  and  the  defendant  Demingj 
was  made  a  party  as  a  subsequent  purchaser  of  the  mortgaged 
premises.  Cooper  and  Deming  put  in  separate  answers,  setting 
up  the  defence  that  the  bond  and  mortgage  were  void  for 
usury.  On  filing  an  affidavit  that  Cooper  had  no  interest  in 
the  matter,  as  to  which  he  was  to  be  examined,  Deming  ob- 
tained the  usual  order,  under  the  provisions  of  the  73d  rule,  for 
leave  to  examine  him  as  a  witness,  as  to  any  matter  as  to  which 
he  was  not  interested,  subject  to  all  just  exceptions.  When 
Cooper  was  offered  for  examination  to  prove  the  alleged  usury, 
it  was  objected  that  he  was  interested  in  that  matter,  and  was 
therefore  incompetent.  He  thereupon  filed  with  the  examiner 
a  stipulation,  signed  by  himself  and  his  counsel,  abandoning  his 
defence  to  the  suit ;  and  consenting  that  the  bill  might  be  taken 
as  confessed  against  him,  and  that  upon  the  hearing  of  'ho 
cause  the  complainant  might  have  a  decree  against  him  for  the 
amount  he  might  prove  to  be  due  upon  the  bond.  And  he  wa'3 
thereupon  examined  as  a  witness  for  Deming,  to  establish  the 
alleged  usiu-y. 

M.  T.  Reynolds,  for  the  appellant 
W.  F,  Allen,  for  the  respondent. 
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The  Chancellor.  The  vice  chancellor  is  right  in  sufK 
posing  that  the  proffered  stipulation  did  not  restore  the  compe- 
tency of  the  witness.  Even  if  Cooper  could  stipulate  his  an- 
swer off  the  files,  without  the  consent  of  the  complainant,  and 
without  the  sanction  of  the  court,  the  form  of  the  stipulation 
appears  to  be  objectionable.  For  it  only  authorizes  the  complain- 
ant to  take  a  personal  decree  against  him  at  the  hearing,  for  the 
amount  which  he  may  prove  to  be  due  upon  the  bond ;  and  does 
not  authorize  a  decree  to  be  entered  against  him  for  the  com- 
plainant's costs.  Nor  will  the  taking  .  the  bill  as  confessed 
against  the  mortgagor,  for  want  of  an  answer,  entitle  the  com- 
plainant, at  the  hearing,  to  a  personal  decree  against  him  for  the 
whole  debt  and  costs ;  where  the  bill  is  dismissed  as  to  the  whole 
of  the  mortgaged  premises  on  the  ground  that  the  mortgage  is 
void  for  usury.  The  provisions  of  the  revised  statutes  which  give 
jurisdiction  to  this  court,  to  make  a  personal  decree  against  the 
mortgagor,  or  his  surety,  or  any  other  party  who  is  personally  liable 
for  the  debt,  do  not  appear  to  extend  to  a  case  where  the  com- 
plainant has  no  right  to  come  into  this  court  to  foreclose  the 
mortgage  as  against  the  interest  of  any  one  in  the  mortgaged 
premises,  or  any  part  thereof  (2  R.  S.  191,  §  158,  160.)  In 
the  case  of  Post  v.  Dart  and  The  Bank  of  Utica,  (8  Paige's 
Rep.  693,)  the  defendant  who  set  up  a  defence  to  the  suit,  had 
only  a  lien  upon  the  mortgaged  premises,  as  a  judgment 
creditor.  And  the  dismissal  of  the  bill  against  the  bank  would 
not  have  prevented  a  decree  and  sale  of  the  interest  of  the 
mortgagor  in  the  premises,  subject  to  the  lien  of  the  judgment ; 
and  a  decree  over  against  the  mortgagor  for  the  deficiency. 
And  a  similar  decree  for  the  deficiency  could  undoubtedly  be 
made,  within  the  spirit  of  the  statutory  provisions  on  this  sub 
ject,  where  a  part  of  the  mortgaged  premises  only  remained 
subject  to  the  lien  of  the  mortgage,  at  the  time  of  the  decree,  so 
that  a  sale  of  that  part  might  be  decreed  ;  although  the  decree 
of  sale  could  not  extend  to  the  whole  of  the  premises  embraced 
in  the  mortgage. 

But  even  if  a  personal  decree  could  have  been  made  against 
Cooper,  in  this  case,  for  any  part  of  the  debt  due  upon  the  bond, 
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and  for  the  costs  of  the  complainant,  in  the  suit,  in  case  he  had 
suffered  the  bill  to  be  taken  as  confessed  asfainst  him  originally, 
the  complainant  was  not  boimd  to  accept  of  a  stipulation  to 
have  the  defence  of  Cooper  withdrawn ;  for  the  mere  purpose  of 
enabling  another  defendant  to  nse  Cooper  as  a  witness,  to  defeat 
the  claim  of  the  complainant  upon  the  mortgaged  premises.  If 
it  was  proper  to  permit  the  answer  of  Cooper  to  be  withdrawn, 
to  enable  Deming  to  use  him  as  a  witness,  the  correct  course 
was  to  make  an  application  to  the  court  for  that  purpose,  upon 
due  notice  to  the  complainant.  Then,  if  the  court  had  permit- 
ted the  answer  to  be  withdrawn,  it  might  have  imposed  such 
terms,  as  to  the  payment  of  costs  which  had  been  occasioned 
by  such  answer,  or  otherwise,  as  would  be  proper.  And  in  case 
the  defendants  had  made  a  slip,  whereby  the  defence  of  usury 
could  not  be  established  without  applying  to  the  court  for  this 
favor,  the  favor  itself  might  have  been  refused ;  except  upon  tha 
equitable  terms  of  Deming's  offering  to  consent  to  a  decree  for 
what  was  actually  due,  with  legal  interest.  Or  if  the  complain- 
ant positively  denied  the  alleged  usury,  upon  oath,  the  court 
might  have  refused  to  interfere  upon  any  ternjs,  in  that  stage  of 
the  suit.  The  defendant  Deming,  who  had  obtained  the  order 
for  the  examination  of  Cooper,  upon  an  improper  affidavit  that 
he  had  no  interest  in  the  question  as  to  which  he  was  to  be 
examined  as  a  witness,  certainly  had  no  right  to  take  the  decis- 
ion of  those  important  questions  into  his  own  hands ;  and  to 
change  the  issue  in  the  cause,  as  to  Cooper,  by  a  mere  stipula- 
tion, filed  in  the  examiner's  office  and  served  upon  the  counsel 
of  the  complainant. 

The  order  appealed  from  is  not  erronec  us ;  and  it  must  be 
affirmed,  with  costs. 
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[Reviewed,  25  Hun  363,  416.] 
To  give  a  vice  chancellor  concurrent  jurisdiction  with  the  chancellor,  the  caoce  or 
matter  for  which  the  suit  was  brought  must  have  arisen  within  the  circuit  of  such  vic« 
chancellor  ;  or  the  subject  matter  in  controversy  must  be  situated  within  that  cir- 
cuit at  the  time  of  the  commencement  of  the  suit ;  or  the  defendants  or  parties 
proceeded  against,  or  some  of  them,  must  be  residents  of  such  circuit,  at  that  time. 
//  seems  that  executors  duly  appointed  in  another  state,  have  a  right  to  take  charge 
of  and  control  personal  property  of  the  testator  situated  here  ;  where  there  is  no 
conflicting  grant  of  letters  testamentary  in  this  state. 
Where  stocks  are  held  in  this  state  by  a  citizen  of  another  state,  at  the  time  of  his 
death,  and  he  dies  in  that  state,  leaving  a  will  executed  there,  the  remedy  of  his 
residuary  legatee,  if  he  wishes  to  obtain  the  proceeds  of  such  stocks  and  the  divi- 
dends which  have  accrued  thereon,  after  the  debts  and  general  legacies  of  the 
testator  have  been  paid,  is  to  cite  the  executors  to  prove  the  will  and  to  take  out 
letters  testamentary  thereon  in  this  state;  and  if  they  neglect  to  do  so,  to  have 
himself,  or  some  other  person,  appointed  administrator  with  the  will  annexed  here. 
Even  if  the  court  of  chancery  has  general  jurisdiction  to  call  upon  executors,  or  ad- 
ministrators, appointed  in  another  state  or  country  to  account,  and  to  pay  over  the 
proceeds  of  the  property  of  the  decedent  to  those  who  are  entitled  to  it  by  the  law 
of  his  domicil,  the  fact  thatasingle  item  of  the  personal  property  is  situated  within 
one  of  the  chancery  circuits,  of  this  state,  will  not  give  to  the  vice  chancellor  of  that 
circuit  jurisdiction  of  the  cause. 
The  bill,  in  such  a  case,  must  be  filed  before  the  chancellor,  or  before  the  vice  chan- 
cellor of  the  circuit  where  the  defendants  reside,  or  where  the  cause  of  action  arose. 
To  give  a  vice  chancellor  jurisdiction  on  the  ground  that  the  subject  matter  in  con 
troversy  is  within  his  circuit,  it  is  not  sufficient  that  a  small  part  of  that  subject 
matter  is  situated  there.    So  much,  at  least,  of  the   subject  matter  must  be 
situate  within  the  circuit  as  to  enable  the  vice  chancellor  to  make  a  decree  which 
will  do  substantial  justice,  between  the  parties,  with  respect  to  that  part  of  the 
subject  in  controversy  to  which  his  jurisdiction  extends.    And  where  that  caimot 
be  done,  the  bill  must  be  filed  before  the  chancellor,  who  has  general  jurisdiction  ; 
or  before  some  vice  chancellor  who  by  reason  of  the  residence  of  the  defendants 
in  his  circuit,  or  otherwise,  has  jurisdiction  to  make  a  decree  relative  to  the  whole 
matter. 
It  seems  that  the  legislature,  in  apportioning  the  equity  jurisdiction,  among  the  vica 
chancellors,  did  not  intend  that  in  cases  where  the  whole  matter  in  controversy  could 
not  properly  be  litigated  in  different  suits,  before  the  chancellor,  separate  suits  in  rela- 
tion to  different  parts  thereof  might  be  brought  before  the  several  vice  chancellors 
within  whose  respective  circuits  such  different  parts  of  the  subject  matter  of  the 
suit  were  situated. 
Where  executors,  appointed  in  another  state,  have  a  right  to  receive  from  <t  trust 
company,  located  in  one  of  the  chancery  circuits  of  this  state,  money  of  their  tea- 
tator  deposited  with  such  company,  and  to  apply  it  in  a  due  course  of  administra 
tion,  at  the  place  where  they  were  appointed,  and  where  they  do  thus  receive  iti 
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the  receipt  of  such  money,  by  the  executors,  will  not  be  sufficient  to  authorize  tha 
filing  of  a  bill  against  them  m  that  circuit,  on  the  ground  that  the  cause,  or  right 
of  suit,  arose  within  that  circuit. 

The  statute  gives  to  the  executor,  or  the  administrator  with  the  will  annexed,  who  may 
be  appointed  in  this  state,  and  to  him  only,  the  right  to  call  the  foreign  executor  to 
account,  for  the  wrong  doiie  to  the  estate. 

Where  the  court  of  chancery  interferes,  in  special  cases,  to  protect  the  rights  of 
creditors  or  legatees,  of  a  testator,  who  was  domiciled  abroad,  as  to  the  personal 
property  which  is  found  in  this  state,  and  which  property  is  in  danger  of  being  lost 
or  squandered  before  a  proper  representative  can  be  appointed  here  to  protect  it, 
the  court  |>roceeds  upon  the  ground  that  wherever  there  is  a  right  there  ought  to 
be  a  remedy,  either  in  this  or  in  some  other  tribunal.  And  where  no  remedy  to  ' 
enforce  the  right  exists  elsewhere,  chancery  will  furnish  such  remedy,  whenever  it 
is  necessary  to  prevent  a  total  failure  of  justice;  if  the  property  in  controversy, 
or  the  person  of  the  wrongdoer  is  within  the  jurisdiction  and  control  of  the  couit. 

Whether,  upon  a  bill  filed  before  the  chancellor  himself,  the  court  will  entertain  r, 
suit  to  call  foreign  executors  or  administrators  to  account,  where  the  executor  of 
administrator  is  within  the  jurisdiction  of  the  courts  of  the  state  where -he  was 
appointed,  and  where  there  is  nothing  in  the  bill  to  show  that  the  complainant 
has  not  a  full  and  perfect  remedy  in  those  courts  ■?     Qiusre. 

As  a  general  question  of  expediency,  it  seems  that  persons  having  claims  upon  a  de- 
cedent's estate  should  be  compelled  to  resort  to  the  courts  of  the  country  where 
the  decedent  was  domiciled,  and  where  the  personal  representatives  of  such  estate 
were  appointed ;  especially  where  the  claimants  are  not  creditors,  but  stand  in 
the  characters  of  legatees  or  distributees  of  the  decedent. 

This  was  an  appeal  from  a  decretal  order  of  the  vice  chan 
cellor  of  the  first  circuit,  allowing  the  demurrer  of  three  of  the 
defendants  in  this  suit,  J.  C.  Brown,  M.  B.  Ives  and  R.  H.  Ivesf 
and  dismissing  the  bill,  as  to  them,  with  costs.  These  three  de- 
fendants, who  were  the  respondents  in  this  appeal,  were  ap- 
pointed executors  of  the  will  of  Nicholas  Brown  the  elder,  who 
died  in  September,  1841 ;  and  who,  at  the  time  of  his  death,  was 
domiciled  in  the  sttite  of  Rhode  Island,  where  all  the  defendants 
in  this  suit,  then  and  at  the  time  of  filing  the  complainant's  bill, 
also  resided.  The  complainant  was  a  son  of  the  decedent  and 
one  of  his  residuary  legatees,  and  resided  in  the  city  of  New- 
York  ;  and  the  object  of  the  bill  was  to  obtain  an  account  of 
the  property  and  effects  of  the  testator,  or  at  least  of  so  much 
tiiereof  as  was  invested  in  stocks  or  debts,  in  this  state,  at  the 
time  of  his  death.  N.  Brown  the  elder,  previous  to  1833,  was 
in  copartnership  with  T.  P.  Ives,  and  doing  business  under  th* 
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name  oi  firm  jf  BrowQ  &  Ives.  In  1833  the  three  defendants 
above  named  were  taken  into  the  copartnership  ;  and  the  biisi 
ness  was  con  inued  in  the  same  partnership  name.  T.  P.  Ives 
died  in  1835,  and  thereafter  the  .business  of  the  copartnership 
was  continued  by  the  survivors,  without  changing  the  name  of 
the  firm,  until  the  death  of  N.  Brown  senior  in  1841.  By  the 
will  of  N.  Brown  senior  he  directed  that  the  firm  of  Brown  & 
Ivcs,  of  which  he  was  the  senior  partner,  should  be  kept  in  ope- 
ration after  his  death,  with  all  the  pecuniary  means  which  it  should 
then  possess.  He  also  directed  that  his  share  of  the  copartnership 
property  should  remain  in  the  hands  and  possession  of  his  co- 
partners, who  should  survive  him,  for  five  or  seven  years  at  their 
election,  and  that  no  account  or  inventory  thereof  should  be  re- 
quired or  called  for  by  his  personal  representatives,  heirs  or 
devisees,  during  the  time  such  copartners,  or  the  survivors  of 
them,  should  elect  to  continue  the  copartnership  within  that 
time ;  but  that  in  the  meantime  his  son  Nicholas,  the  complain- 
ant, should  be  paid  an  anrmity  of  f  1000  out  of  the  testator's 
share  of  the  copartnership  property.  And  he  directed  that  at  the 
termination  of  such  copartnership  his  share  of  the  effects  and 
property  of  the  firm,  as  fast  as  the  same  could  be  realized,  should 
one  third  be  paid  to  his  son  the  complainant,  one  third  to  his 
other  son  J.  C.  Brown,  and  the  remaining  third  to  the  two  chil- 
dren of  the  testator's  deceased  daughter,  or  the  survivor  of  them. 
And  after  making  various  specific  devises  and  bequests  of  par- 
ticular portions  of  his  real  and  personal  estate,  to  his  children 
and  grandchildren  and  others,  and  directing  the  payment  of  ma- 
ny and  large  annuities  and  legacies  to  his  relatives,  and  to 
churches  and  literary  and  benevolent  institutions,  all  of  which 
were  to  be  paid  within,  or  at  the  expiration  of,  the  term  of  ten 
years,  the  testator  devised  and  bequeathed  all  the  residue  of  his 
estate,  real  and  personal,  as  follows :  one  third  to  the  complainant, 
one  third  to  his  other  son,  and  the  remaining  third  to  his  grand- 
daughters A.  Francis  and  A.  B.  Francis,  the  children  of  his 
deceased  daughter,  or  to  the  survivor  of  them;  with  acontino-ont 
limitation  of  this  third  to  his  two  sons,  in  case  both  of  these  grand- 
daughters should  die  unmarried  and  before  attaining  the  age  of 
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twentysone.  The  testator  appointed  the  three  appellants,  to- 
gether with  T.  Burgess  who  subsequently  renounced  the  execu- 
tion oi'  the  trust,  to  be  the  executors  of  his  will.  He  directed 
that  no  bond  or  security  should  be  required  of  them  upon  ob' 
taining  probate  of  the  will ;  and  he  gave  power  and  authority  to 
them,  or  the  survivors  of  them,  to  sell  and  convey  any  of  his  real 
estate  not  specifically  devised.  The  appellants,  in  October, 
1841,  proved  the  will  before  the  proper  probate  court  in  the  state 
of  Rhode  Island ;  and  letters  testamentary  thereori  were  duly 
granted  to  them  by  that  court.  One  of  the  granddaughters  sub 
sequently  died  under  age  and  unmarried. 

In  January,  1843,  the  complainant  filed  his  bill  in  this  cause 
before  the  vice  chancellor  of  the  first  circuit,  and  made  the  ap- 
pellants,  and  the  surviving  grand  daughter  of  the  testator,  to- 
gether with  her  father,  defendants  in  the  suit.  The  bill,  after 
setting  out  these  facts,  stated  that  the  testator  died  seivjed  and 
possessed  of  a  large  real  and  personal  estate,  which  was  more 
than  sufficient  to  pay  all  his  debts,  which  the  appellants,  his 
acting  executors,  had  taken  possession  of,  and  that  they  then 
held  and  enjoyed  the  same;  of  which' estate  the  complainant 
was  unable  to  state  the  precise  nature  and  extent,  condition  and 
value,  and  he  therefore  claimed  a  discovery  thereof  from  them, 
and  of  the  disposition  of  the  property.  The  bill  further  stated, 
that  no  letters  testamentary,  or  of  administration,  upon  the  estate 
of  the  testator,  had  been  granted  in  the  state  of  New- York;  that 
during  the  continuance  of  the  first  copartnership  between  the 
testator  and  T.  P.  Ives,  they  made  investments,  of  the  profits  of 
their  business,  in  public  and  private  stocks,  and  other  securities ; 
which  stocks  and  securities  were  purchased,  and  the  invest- 
ments therein  made,  in  their  copartnership  name,  but  which  in- 
vestments were  not  designed  or  intended  to  form  or  constitute 
any  part  of  the  business  capital  of  the  firm ;  that  among  the 
investments  thus  made,  was  a  deposit  of  $50,000,  upon  interest, 
with  the  New- York  Life  Insurance  and  Trust  Company,  in  the 
city  of  New- York ;  and  large  investments  in  public  and  private 
stocks  in  this  state,  particularly  in  the  Bank  of  the  State  of 
New- York,  and   in  the  New- York  Insurance  Company;  and 
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•hat  the  said  deposit  remained  unpaid,  and  the  stocks  undis- 
posed of  at  the  testator's  death.  It  was  further  alleged  in  the 
bill,  tbcit  the  acting  executors  of  the  testator,  after  his  death, 
withdrew  the  deposit  from  the  trust  company,  and  had  applied 
the  same  to  their  own  use  ;  that  the  appellants  had  no  right  or 
interest  in  any  of  the  investments  in'  public  or  private  stocks 
made  by  the  first  firm  of  Brown  &  Ives,  before  they  became 
partners,  but  the  said  investments  were  always  treated  and  re- 
garded as  the  individual  property  of  N.  Brown,  the  elder,  and  of 
T.  P.  Ives ;  that  at  the  time  of  the  testator's  death  a  large  por- 
tion of  his  estate  consisted  of  property,  rights  and  credits,  stocks, 
and  other  choses  in  action,  to  which  he  was  entitled  as  surviv- 
ing partner  of  the  first  firm  of  Brown  &  Ives,  of  which  he  and 
T.  P.  Ives  were  the  members  ;  that  other  portions  thereof  con- 
sisted of  property,  rights,  credits,  stocks,  and  other  choses  in 
action,  belonging  to  the  second  firm,  of  which  they  and  the 
appelfants  were  members ;  that  other  portions  thereof  consisted 
of  property,  rights,  credits,  stocks,  and  other  choses  in  action  be- 
longing to  the  third  firm,  which  was  formed  at  the  death  of 
T.  P.  Ives ;  and  that  the  acting  executors  of  N.  Brown,  the 
elder,  had  taken  possession  of,  and  still  held,  all  the  property, 
rights,  credits,  stocks,  and  other  choses  in  action,  and  money  to 
which  he  was  entitled,  or  in  which  he  was  interested  as  a  part- 
ner in  each  of  the  said  firms.  The  bill  also  alleged  that  the 
respondents  had  never  rendered  any  account,  statement,  or  in- 
ventory, of  any  part  of  the  said  property,  rights,  credits,  stocks, 
and  choses  in  action,  to  which  the  testator  was  entitled,  or  in 
which  he  was  interested  as  a  member  of  the  said  several  firms, 
or  of  the  amount,  value,  or  disposition  thereof;  that  the  value 
of  such  property  and  effects,  and  the  amounts  realized  therefrom 
by  the  respondents,  was  several  hundred  thousand  dollars;  and 
that  they  had  applied  the  same  to  their  own  use,  and  were  using 
the  same  for  their  own  benefit  and  emolument.  The  complam- 
ant  therefore  prayed  that  the  respondents  might  discover  and  set 
forth  a  full  account  of  such  property  and  effects,  and  of  the  tes- 
tator's interest  therein,  and  the  interest,  rents,  issues  and  profits  re- 
ceived from  the  said  property  and  eflfects,  &c.  He  also  alleged, 
Vol.  I.  25 
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in  his  bill,  that  he  believed  the  respondents,  or  some  of  them, 
unless  restrained  by  injunction,  would  sell,  or  dispose  of,  the 
public  or  private  stocks  in  the  state  of  New- York,  which  were 
purchased  by  the  testator  and  T.  P.  Ives,  in  the  name  of  the 
first  firm  of  Browrl  &  Ives.  And  he  prayed  for  a  full  accomit 
of  the  administration  of  the  testator's  estate,  and  that  the  per- 
sonal estate  might  be  applied  to  the  payment  of  the  debts  and 
legacies  in  the  due  course  of  administration,  and  that  the  residue 
and  clear  surplus  might  be  ascertained  and  secured  under  the 
order  of  this  court  for  the  benefit  of  the  complainant  and  the 
other  residuary  legatees ;  or  that  an  account  might  be  taken  of 
the  rights,  credits,  and  personal  property,  and  choses  in  action 
which  belonged  to  the  testator  at  the  time  of  his  death,  or  in 
which  he  was  in  any  way  interested,  in  the  state  of  New- York; 
and  that  after  payment  of  all  legal  charges  thereon,  the  clear  siir 
plus  might  be  secured  by,  and  under,  the  order  of  the  court,  for 
the  benefit  of  the  complainant,  and  the  other  residuary  legatees 
or  that  the  complainant  might  have  such  other,  or  further,  relief 
as  he  might  be  entitled  to  upon  the  case  made  by  his  bill. 

The  respondents  demurred  to  the  bill  for  want  of  equity;  and 
they  also  stated,  as  grounds  of  demurrer,  that,  as  to  the  property 
of  the  testator  Xvhich  was  alleged  to  have  been  in  this  state  at 
the  time  of  his  death,  if  they  were  liable  to  account  for  it  here, 
they  could  only  be  called  on  to  account  therefor  by  an  executor 
or  administrator,  who  had  taken  out  letters  testamentary,  or 
letters  of  administration  with  the  \^ill  annexed,  here ;  that  it 
was  not  alleged  in  the  bill  that  any  part  of  the  other  real  or 
personal  estate  of  the  testator  was  in  this  state  at  the  time  of  his 
death,  or  at  any  time  since,  and,  therefore,  that  the  proper  tribu- 
nals of  the  state  of  Rhode-Island  alone  could  call  them  to  ac- 
count for  the  same,  and  that  the  court  in  which  the  complainant's 
bill  was  filed  had  not  jurisdiction  of  that  part  of  the  case ;  that 
the  bill  did  not  charge  the  respondents  with  any  fraud,  breach  of 
trust,  or  misapplication  of  any  part  of  the  real  or  personal  estate 
therein  mentioned,  contrary  to  their  duty  as  executors ;  that  the 
vice  chancellor  nad  not  jurisdiction,  because  the  cause  or  mat- 
ter of  the  suit  did  not  arise  within  the  first  circuit,  and  the  sub 
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iect  matter  in  controversy  was  not  situated  Avithin  that  circuit, 
and  the  defendants  did  not  reside  there. 
The  following  opinion  was  delivered  by  the  vice  chancellor : 

McCouN,  V.  C.  If  the  court  of  chancery  has  jurisdiction,  so 
as  to  entertain  this  bill  at  all,  that  jurisdiction  may  be  exercised 
by  the  vice  chancellor  of  the  first  circuit ;  some  portion  of  the 
property  in  question  being  situated  within  this  circuit.  But  the 
principal  ground  of  this  demurrer  is,  that  the  defendants  being 
foreign  executors,  are  not,  liable  to  be  sued  or  called  to  an 
account  in  the  courts  of  law  or  equity  of  this  state.  The  will 
was  made  in  Rhode  Island,  where  the  testator  resided,  where 
the  bulk  of  his  estate  is  situated,  where  the  will  has  been  proved, 
and  letters  testamentary  granted,  and  where  the  executors  reside. 
Some  funds  of  the  testator  had  been  invested  by  him  in  stocks 
in  the  city  of  New- York,  and  remained  so  invested  at  his  death, 
and  at  the  time  of  the  filing  of  this  bill.  The  complainant,  a 
resident  of  New- York,  is  one  of  the  residuary-devisees  of  the 
estate.  And  he  files  this  bill  for  the  purpose  of  calling  the  defen- 
dants to  an  account,  in  relation  to  the  whole  estate ;  and  of  hav- 
ing his  residuary  share  ascertained  and  secured,  or  paid  to  him, 
and  of  preventing  in  the  meantime  the  funds  investedTiere  from 
being  transferred  or  removed  out  of  this  jurisdiction.  The 
defendants  have  not  qualified  as  executors,  under  the  laws  of 
this  state ;  they  not  having  proved  the  will,  nor  taken  out  any 
letters  testamentary  here. 

As  a  general  rule,  suits  cannot  be  brought  by  or  against 
foreign  executors  or  administrators ;  that  is,  they  cannot  sue  or 
be  sued  as  such,  by  virtue  cif  their  appointment  or  authority 
derived  from  the  laws  of  another  state.  [Story's  Conjl.  of  Laws, 
5  515.)  It  is  true,  that  previous  to  our  revised  statutes,  an 
executor  or  administrator  coming  from  abroad-  into  this  state, 
and  here  collecting  property  or  money  of  the  decedent,  without 
first  taking  out  letters  under  the  laws  of  this  state,  might  ■.  e 
sued  as  executor  de  son  tort.  And  such  was  the  case  of  Catnp- 
bell  V.  Touseij,  (7  Cowen,  64.)  But  the  revised  statutes  have 
Bbolished  this  remedy  by  action  against  any  person  as  executoi 


19^  CASES  IN  CHANOERY.  [Oct.  7. 


Brown  v.  Brown. 


of  his  own  wrong,  (2  R.  S.  449,  §  17 ;)  and  have  made  amp!* 
provision  for  a  legally  constituted  executor  or  administrator 
{Id.  75,  §  31.)  So  that  a  suit  similar  to  that  of  Cmmpbell  v 
Tousey,  could  not  now  be  sustained  at  law. 

It  is  true,  there  are  cases  in  which  the  court  of  chancer) 
will  assume  jurisdiction  over  foreign  executors  and  administra- 
tors, at  the  instance  of  creditors,  legatees,  and  next  of  kin.  But 
these  must  be  special  cases,  to  be  shewn  by  the  bill,  and  where 
but  for  this  coui't's  interference  there  would  manifestly  be  a 
failure  of  justice,  or  hopeless  remedy  elsewhere.  Instances  are 
pointed  out  by  the  chancellor  in  McNamara  v.  Dwyer,  (7  Paige, 
239 ;)  in  which  case  he  deemed  himself  called  upon  to  assume 
jurisdiction  over  a  foreign  administrator  who  had  left  his  own 
country  and  come  to  this,  bringing  with  him  the  property  of 
which  he  was  administrator,  and  wrongfully  applying  it  to  liis 
own  use. 

The  bill  in  question  does  not  present  such  a  case,  nor  attempt 
to  show  that  thg  complainant  cannot  have  an  adequate  remedy 
in  the  courts  of  the  state  of  Rhode  Island.  The  complainant  is 
not  a  creditor  seeking  payment  of  a  debt  contracted  with  him 
in  the  state  of  New- York,  and  upon  the  faith  of  funds  or  prop' 
erty  placed  within  this  jurisdiction,  and  which  it  might  bn 
unjust  to  withdraw  from  his  reach.  He  is  a  volunteer,  claiming' 
the  gift  of  a  residue  of  a  large  estate,  under  a  will  made  in  Rhode 
Island,  where  the  bulk  of  the  property  is  situated,  and  where  the 
persons  entrusted  by  the  testator  with  its  management  reside ; 
and  where  the  testator  doubtless  contemplated  the  affairs  of  his 
estate  should  be  closed  and  settled.  The  will  was  made  with 
reference  to  the  laws  of  the  testator's  domicil ;  and  by  those 
laws  the  affairs  of  his  estate  are  to  be  administered,  the  accounts 
to  be  settled,  and  the  residue  to  be  ascertained  and  distributed. 
The  complainant,  in  taking  his  share,  must  be  left  at  all  events 
to  the  operation  of  the  lex  loci,  as  to  his  rights.  And  in  my 
opinion,  he  must  also  be  left  to  pursue  his  remedy  according  to 
the  lex  fori  in  that  state;  unless,  indeed, he  could  show  (which 
he  has  not  done)  that  by  some  act  of  the  defendants  in  removing 
their  persons  or  property  from  that  jurisdiction,  any  remedy 
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vhich  he  might  undertake  to  pursue  there,  would  be  fruit 
less. 

The  demurrer  nmst  be  allowed,  and  the  bill  dismissed  with 
costs. 


T.  W.  Tucker  ^  S.  A.  Crapo,  for  appellant.  The  com- 
plainant bases  his  right  to  assert  this  claim  in  our  courts  of 
equity  upon  two  grounds :  1st.  That  a  large  amount  of  money, 
the  private  property  of  the  testator,  which  was  no  part  of  the 
copartnership  capital,  to  which  the  defendants  had  no  claim 
other  than  as  executors,  and  which  was  within  the  jurisdiction 
of  this  state,  has  been  intermeddled  with  by  them  and  applied 
to  their  own  use.  2d.  That  the  complainant,  being  a  citizen  of 
this  state,  has  a  right  to  the  aid  and  protection  of  its  equitable 
tribunals,  in  compelling  the  defendants  to  account  to  him  for 
his  legacy  or  debt,  and  of  all  assets  of  the  testator,  wherever 
received  by  them,  and  to  pay  him  his  distributive  share. 

The  defendants  object,  to  this  claim,  that  having  taken  out 
letters  testamentary  in  Rhode  Island,  they  are  amenable  to  the 
tribunals  of  that  state  only  ;  and  that  by  their  obtaining  such 
letters,  the  courts  of  Rhode  Island  obtained  the  exclusive  juris- 
diction as  to  all  matters  connected  with  the  settlement  of  the 
testator's  estate. 

In  filing  this  bill  for  relief,  the  complainants  relied  chiefly  on 
the  authority  o(  McNamara  v.  Dwyer,  (7  Paige,  239  ;)  in  which 
case  a  bill  was  filed  by  a  resident  of  New- York  against  a  resi- 
dent in  Louisiana,  for  an  account  and  distribution.  The  defen- 
dant having  taken  out  letters  of  administration  in  Ireland,  had 
brought  assets  of  the  estate  into  New- York.  The  chancellor 
there  says :  "  I  can  see  no  valid  objection  to  a  suit  against  him 
in  this  court,  where  he  may  have  the  full  benefit  of  his  admin- 
istration of  the  estate  abroad,  and  where  full  and  ample  justice 
can  be  administered  without  regard  to  the  technical  fonu  of  the 
suit.  I  have  therefore  no  doubt  but  that  this  court  has  juris- 
diction to  compel  the  defendant  I.  Dwyer  to  account  for  and 
pay  over."  The  authority  and  applicability  of  this  case  has 
been  denied  by  the  defendant,  because,  1st   It  is  adverse  to 
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the  principles  of  law  stated  by  Mr.  Justice  Story,  iu  his  Cmflicl 
of  Laws,  page  424.     2d.  The  case  of  McNamara  v.  Dwyer, 
applies  only  to  foreign  executors  who  have  brought  assets  into 
the  state,  and  not  where,  as  in  this  case,  they  have  found  tl:i;4 
assets,  here  and  appropriated  them. 

The  weight  of  Judge  Story's  opinion  was  considered  in. 
deciding  McNamara  and  Dwyer  ;  and  also  in  the  case  of  Tun- 
stall  and  others  v.  Pollard's  administrator,  (11  Leigh,  1,) 
where  a  bill  had  been  filed  to  compel  payment  of  a  legacy  by 
an  executor  appointed  in  England ;  he  having  brought  asse:s 
into  the  state  of  Virginia.  Tucker,  J.  there  says,  page  25,  "  I 
am  of  opinion  that  an  executor  who  has  qualified  and  received 
assets  in  a  foreign  country  and  has  brought  them  into  this 
jurisdiction,  is  liable  to  be  sued,  and  to  be  compelled  to  account." 
After  examining  the  cases  cited  by  Judge  Story,  he  continues, 
"  Upon  a  full  review  of  tha  whole  subject,  I  am  of  the  opini'.n, 
that  justice,  convenience,  and  necessity,  require  a  recognition  (.f 
the  right  to  sue  an  executor  who  has  qualified  abroad,  if  he 
comes  within  this  jurisdiction,  bringing  the  assets  with  him," 
&c.  [Id.  36.)  The  same  principle  is  recognized  in  the  case 
of  Bryar  and  others  v.  McGee,  admSr,  Sfc.  (2  Wash.  C.  C. 
Rep.  337,)  in  which  a  bill  was  filed  by  a  creditor  against  an 
administrator,  who  had  been  appointed  under  the  laws  of  New- 
Jersey.  A  demurrer  was  interposed  by  the  defendant,  on  the 
ground  that  having  taken  out  letters  of  administration  in  New- 
Jersey,  he  could  only  be  called  to  account  in  that  state.  The 
court  there  say :  "  The  demurrer  must  be  overruled.  The 
defendant  having  property  in  his  hands,  belonging  to  the  estate, 
may,  in  equity,  be  called  on  for  that  property  in  any  place." 

In  this  case,  it  is  to  be  observed,  there  was  no  allegation  that 
the  defendant  had  brought  assets  into  the  jurisdiction  of  the 
court.  They  were  all  received  elsewhere.  So  also  in  the  case 
of  PugKs  ex'rs  v.  Jones,  (6  Leigh's  Rep.  310,)  Tucker,  J,  says : 
"Upon  this  interesting  question,  (i.  e.  whether  a  foreign  execu- 
tor who  cornes  into  Virginia  may  be  sued,)  I  shall  not  at 
this  time  offer  a  definite  opinion,  as  it  is  not  required  by  the 
present  state  of  the  pleadings.    I  shall  only  say  that  I  incline  to 
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think  tht,  action  may  lie.''  Again,  in  Swearingen  v.  Pendleton^ 
(4  Serg.  ^  Rawle,  389,)  the  question  was,  whether  an  execiitoi 
who  had  taken  out  letters  testamentary  in  Virginia,  where  the 
testator  died,  and  had  before,  for  a  considerable  period,  resided, 
was  answerable  in  Pennsylvania  for  the  assets  which  had  come 
to  his  hands  in  Virginia,  before  his  accounts  were  settled  there-. 
He  had  taken  out  ancillary  letters  in  Pennsylvania.  The  court 
say :  "  The  executor  is  liable  in  regard  to  all  assets  which  come 
into  his  hands,  whether  they  arise  in  the  country  where  letters 
testamcf.tary  are  granted,  or  elsewhere,  as  in  another  state,  or 
even  in  a  foreign  country ;  and  this  principle  is  well  estab- 
lished." (Dowdale's  case,  6  Co.  46.  Cro.  Jac.  55.)  So  in 
Evans'  adrn'r  v.  Tatem,  (9  Serg.  (^  Rawle,  252.)  Tilghman  J. 
says :  "  If  a  person  who  administers  in  one  state,  and  receives 
assets  there,  is  not  liable  on  his  removal  to  another  state,  it  would 
produce  the  greatest  injustice.  The  removal  from  state  to  state, 
is  the  act  of  the  administrator,  which  the  creditors  of  the  intes- 
tate cannot  prevent,  and  therefore  they  should  not  be  prejudiced 
by  it.  Wherever  he  goes,  he  carries  with  him  the  obligation  to 
administer  the  assets."  In  Dowdale's  case,  it  was  said :  "  The 
urors  have  found  the  substance  of  the  issue,  i.  e.  assets ;  the 
finding  that  they  are  beyond  sea,  is  surplusage."  And  in 
Campbell  v.  Tousey,  (7  Cowen,  64,)  which  was  assumpsit,  by  an 
administrator  against  an  executor,  it  appeared  that  the  defen- 
dant's testator  resided  and  died  in  Pennsylvania,  and  that  the 
defendant  had  taken  out  letters  testamentary  in  that  state. 
That  as  executor,  he  had  received  assets  in  Pennsylvania,  and 
brought  them  into  New- York,  and  that  he  had  received  assets 
in  this  state.  Under  these  facts  the  circuit  judge  charged  the 
jury  that  the  defendant  was  liable  for  all  the  assets  which  he 
still  retained  in  his  hands,  or  which  he  had  expended  or  dis- 
posed  of  in  New- York ;  unless  in  the  due  course  of  administra- 
tion, whether  they  were  received  in  the  state  or  originally 
received  in  Pennsylvania.  The  supreme  court,  per  Sutherland, 
J,  say :  "  We  see  no  error  in  this  charge.'' 

The  principle  of  law  which  the  above  cases  seem  to  aim  at 
establishing,  namely,  that  a  foreign  executor  bringing  assets  of 
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Lis  testator  into  ttiis  state  would  be  liable,  in  a  court  of  equity 
at  least,  to  the  legatee  or  creditor,  is  not  impaired  oi  contradicted 
by  any  of  the  cases  which  Judge  Story  cites,  in  support  of  his 
position  that  a  foreign  executor  can  neither  sue  nor  be  sued,  in 
this  state.  In  fact  he  does  not  appear  to  have  considered  the 
character  of  executor  as  being  different  in  its  consequences  or 
liabilities,  when  regarded  as  suitor,  from  that  which  would  attach 
to  him  as  a  defendant.  There  is  a  ditference,  however,  which 
has  been  frequently  recognized  as  existing,  and  which  it  is  appa- 
rent, from  the  reason  which  Judge  Story  himself  gives,  must 
exist.  In  the  case  of  an  executor  being  plaintiff  or  complainant, 
it  is  remarked  that  our  courts  will  take  no  notice  of  his  official 
character,  excepting  where  it  is  conferred  by  the  laws  and  courts 
of  this  state.  The  reason  is  obvious ;  his  character  is  a  mere 
creation  of  the  law,  and  involves  certain  privileges  and  immuni- 
ties. Of  course  these,  so  far  as  they  affect  the  rights  or  interests 
of  our  own  citizens,  ought  not  and  cannot  be  conferred  by  a  foreign 
jurisdiction.  Our  courts  therefore  recognize  no  executors,  ex- 
cepting such  as  are  qualified  according  to  the  laws  of  New- York, 
But  if  our  courts  should  allow  a  foreign  executor,  when  sued,  tc 
set  up  his  foreign  appointment  as  a  defence,  they  would  in  so 
doing  recognize  him  as  executor.  That  is  to  say,  they  would 
allow  him  to  make  use  of  that  character  as  a  shield  which  he 
cannot  use  as  a  weapon.  He  may  shelter  himself  from  paying 
his  own  debts,  behind  his  foreign  executorship,  when  he  cannot 
use  it  to  collect  those  of  his  testator.  This  palpable  inconsis- 
tency will  illustrate  the  rule  of  law  as  it  ought  to  be  applied, 
and  the  reasons  for  it.  Our  courts  will  not  notice  the  character 
of  a  foreign  executor,  because  they  will  not  recognize  an  artificial 
legal  character,  conferring  privileges,  created  by  any  laws  but  our 
own ;  and  when  a  person  having  such  character,  derived  from  a 
foreign  jurisdiction,  is  sued  here,  our  courts  will  not  permit  such 
character  to  be  used  as  a  defence,  for  the  same  reason.  This 
conclusion,  or  at'  least  nothing  beyond  this,  will  result  from  a 
consideration  of  the  cases  which  Judge  Story  cites. 

All  the  cases  cited  by  Judge  Story  apply  to  the  privileges  of 
in  executor,  not  to  his  liabilities.     They  consider  him  as  seekinp. 
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to  avail  nini&elf  of  that  character  for  the  advantage  of  himself 
find  the  estate  ;  but  they  nowhere  consider  the  character  as 
shielding  him  from  personal  accountability.  It  is  in  this  view  of 
the  subject  that  Chancellor  Kent,  in  Dooliitlev.  Lewis,-{7  John. 
Ch.  45,)  says  that  "a  party  cannot  sue  nor  defend  in  our  courts 
as  executor  under  the  authority  of  a  foreign  court  of  probates ;" 
a  form  of  expression  which  differs  very  materially  in  its  mean- 
ing from  that  of  Judge  Story,  viz.  "that  no  suit  can  be  brought 
by  or  against  an  executor."  And  Chancellor  Kent  further  illus- 
trates his  own  views  of  the  subject  in  his  concluding  remark, 
that  "  otherwise  the  foreign  executor  might  withdraw  assets  from 
the  state.''  In  truth  the  reasons  which  exist  against  allowing  a 
foreign  executor  to  be  recognized  as  such,  in  our  courts,  as  plain- 
tiff, will  operate  with  equal  force  against  his  setting  up  that  char- 
acter as  a  defence,  in  actions  brought  against  him.  Unless  this 
be  so,  the  inconsistency  already  alluded  to  must  follow,  namely, 
that  our  courts  will  not  permit  a  foreign  executor,  as  such,  to 
bring  an  action  on  behalf  of  his  testator ;  but  they  will  allow 
him  to  set  up  the  character  as  a  defence  in  a  suit  brought  against 
him  for  his  own  tort.  He  will  not  be  able  to  use  his  foreian 
letters  to  protect  the  estate ;  but  he  may  use  them  to  benefit 
himself  Judge  Story  himself  fortifies  this  view  of  the  subject. 
He  says,  "  no  nation  is  under  an  obligation  to  enforce  foreign 
laws  which  may  be  prejudicial  to  its  own  rights  or  those  of  its 
subjects.  Persons  domiciled  in  foreign  countries  are  often  in 
debted  to  persons  livinjr  in  other  countries.  In  such  case  it 
would  be  a  great  hardship  upon  creditors  to  allow  a  foreign  ex- 
ecutor to  withdraw  funds  and  leave  the  creditor  to  seek  relief  in 
a  foreign  domicil."  {Story' s  Conjl.  of  LA2\.)  And  in  Blewitl 
V.  Blewltt,  (1  Younge,  541,)  Lord  Lyndhurst  said,  "  a  distinc- 
tion prevails  in  all  the  cases,  in  suits  by  and  against  executors." 
If  an  executor  who  brings  assets  into  this  state  is  liable,  in  this 
form  of  action,  a  foreign  executor  who  applies  assets  already  here 
to  his  own  use  should  be,  it  would  seem,  a  fortiori  liable.  As 
the  possession  of  assets  upon  which  the  complainant  has  a  claim 
and  not  the  mere^act  of  bringing  them  into  this  state,  must  be 
the  gist  of  onr  action,  it  woui'd  be  difficult  to  assign  a  reason  foi 
Vol.  I.  26 
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sustaining  an  action  against  Rhode  Island  executors,  who  come 
into  the  state  with  property  of  the  testator  in  their  possession, 
which  would  not  give  us  equal  relief  against  a  foreign  executoi 
who  has  applied  $50,000  of  the  estate  which'  he  found  within 
this  jurisdiction.  The  cases  of  Campbell  v.  Tousey,  (7  Cowen, 
64,)  and  of  Swearingen  v.  Pendleton,  (4  Serg.  ^  R.  389,)  ex' 
pressly  recognize  it  to  be  law,  that  "  the  executor  is  liable  in 
respect  to  all  the  assets  which  come  into  his  hands,  whether  they 
arise  in  the  country  where  the  letters  testamentary  are  granted 
or  elsewhere."  Assuming  that  the  courts  of  this  state  take  no 
notice  of  foreign  ■  letters  testamentary,  the  want  of  probate  here 
is  no  obstacle  to  our  right  of  action.  If  this  bill  had  been  filed 
in  Rhode  Island,  before  probate,  the  want  of  it  would  have  been 
no  defence,  if  the  executors  had  assented  to  act.  The  probate 
confers  no  authority  whatever.  That  is  derived  from  the  will 
exclusively.  The  probate  is  tfie  legal  and  statutory  evidence  of 
the  authority.  {Pinney  v.  Pinney,  8  Barn,  i^  Cress.  335.)  If, 
quoth  Sir  Edward  Coke,  twenty  be  named  executors,  and  one 
prove  the  will,  it  is  sufficient  for  them  all.  (9  Rep.  37,  a.)  The 
legatee  may  accordingly  claim  his  legacy  before  probate,  when- 
ever he  can  show,  aliunde,  an  acceptance  of  the  trust.  (1  Wms. 
on  Exec.  197.  1  Salk.  298.)  The  case  of  Blewitt  v.  Blewiit, 
(I  Younge,  541,)  is  important.  There  a  bill  was  filed,  and  a 
demurrer  put  in.  Lord  Lyndhurst  says,  "  The  next  question 
was,  whether  an  executor  can  be  sued  before  probate.  A  dis- 
tinction prevails  in  all  the  cases,  between  suits  by  and  against 
executors.  If  executors  elect  to  act,  they  are  liable  to  be  sued, 
before  probate,  and  cannot  afterwards  renounce."  So  in  the 
case  of  Dullwich  College  v.  Johnson,  (2  Vern.  49,)  the  com- 
plainant claimed  a  discovery  of  the  personal  estate  bequeathed 
to  the  college.  The  defendant  pleaded  that  the  will  was  not 
proved,  and  the  court  overruled  the  plea. 

It  is  clear,  upon  the  grounds  which  have  already  been  stated, 
that  if  the  executor  has  administered,  he  will  be  liable,  not  only 
before  probate,  but  though  he  should  refuse  to  take  probate  and 
administration  be  committed  to  another.  (1  Wms.  on  Ex.  197. 
Went.  86.     Plowd.  28.     Toller,  49.     Duglas  v.  Fo''-est,  4 
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Bing.  704.)  The  payment  of  legacies  is  one  of  the  powers  pos- 
sessed by  executors  before  probate.  (1  Wms.  172.)  An  execu- 
tor is  a  complete  executor  for  all  purposes  but  bringing  actions, 
before  probate.  {Idem.  Wankford  v.  Wankford,  1  Salk,  298.) 
The  reason  for  the  exception  as  to  bringing  actions  is,  that  the 
probate  is  the  statutory  proof  of  his  appointment.  [Angerstine 
V.  Martin,  1  Turn.  ^  R.  241.  Wms.  on  Ex.  994.  10  Ves. 
13.  Pearson  v.  Pearson,  1  Sch.  4*  Lef.  12.)  If,  therefore,  a 
probate  is  unnecessary  to  entitle  us  to  relief,  and  would  be  no 
defence  to  an  action  brought  in  Rhode  Island,  the  want  of  one 
in  New- York  can  be  no  objection.  And  as  our  courts  will  take 
no  notice  of  a  foreign  appointment,  we  stand  in  the  same  atti- 
tude here  as  we  should  do  before  probate  granted ;  supposing 
our  bill  was  filed  in  Rhode  Island. 

The  defendants  are  liable  to  be  held  to  account  in  this  action, 
because  having  accepted  the  trust,  declared  by  the  will,  they  are 
to  all  intents  and  purposes  clothed  with  the  character  and  duties 
of  trustees.  In  that  character  they  are  amenable  every  where 
and  in  all  courts.  Executors  are,  in  almost  every  respect,  con- 
sidered in  courts  of  equity  as  trustees.  Upon  this  principle 
those  courts  exercise  a  jurisdiction  over  them.  [2  Wms.  on  Ex. 
1437.  Adair  v.  Shaw,  1  Sch.  6f  Lef.  243.)  Equity  consider? 
the  executors  as  trustees  for  the  legatee  in  respect  to  the  legacies ; 
and  all  trusts  are  the  peculiar  objects  of  equitable  cognizance. 
Courts  of  equity  will  compel  the  executor  to  perform  his  testa- 
mentary trust.  {\  Wms.  on  Ex.  1%^.)  Thedutiesof  an  execu- 
tor, considered  as  trustee,  are  not  local  nor  special ;  they  have  a 
general  and  received  legal  signification.  (2  Wms.  on  Ex.  1002. 
Byrchal  v.  Bradford,  Mad.  Sr  Geld.  13,  233.)  And  in  this 
character  the  residuary  legatee,  at  all  times  and  places,  sues  the 
executor  for  his  legacy. 

The  complainant  in  this  action  has  a  right  to  the  protection 
and  assistance  of  the  tribunals  of  his  own  state  in  compelling 
the  executor  to  account  for  all  the  assets,  wherever  received  • 
and  payment  of  his  di_stributive  share  will  be  decreed  him.  This 
proposition  is  established  by  Campbell  v.  Tousey,  (7  Cowen,  64.) 
The  defendant  there  was  held  liable  for  all  the  assets  retained 
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in  his  iianda  or  which  he  had  expended  or  exposed,  n  bether 
they  were  received  in  this  state  or  in  Pennsylvania.  So  in 
Swearingen  v.  Pendleton,  (4  Serg.  6c  Rawle,  489,)  thd  courl 
say  the  executor  is  liable  for  all  assets,  whether  they  « ise  iu 
the  country  of  probate  or  elsewhere. 

C  O^ Conor,  for  the  respondents.  The  complainant  insists 
that  any  individual,  holding  the  appointment  of  executoi  under 
the  laws  of  a  sister  state,  who  happens  to  come  within  this  state, 
and  remains  long  enough  to  be  served  with  process,  may  be 
made  amenable  to  an  action  at  law  by  creditors,  and  to  a  bill  in 
equity  by  legatees,  for  an  account,  in  respect  of  all  property  yet 
unadministered  which  may  have  been  in  his  hands  at  any  time, 
or  in  any  place.  Many  authorities  are  cited  in  support  of  this 
inconvenient  doctrine.  In  the  present  state  of  the  law  in  this 
state,  little  would  be  gained  by  a  critical  examination  of  all 
those  authorities.  It  may  suffice  to  state,  in  brief,  that  prior  to 
the  revised  statutes,  the  following  principles  were  recognized  by 
competent  judicial  authority':  First.  An  administrator  could 
neither  sue,  nor  be  sued,  at  law,  except  within  the  jurisdiction 
from  which  he  received  his  appointment.  Secondly.  Any  per- 
son who  intermeddled  with  the  goods  of  a  deceased  person,  was 
sueable,  as  executor,  at  law,  by  creditors ;  and  he  could  not  de- 
feat the  action,  except  by  showing  that  he  was  an  administrator 
legally  appointed  within  the  jurisdiction  in  which  the  suit  was 
brought,  (8  John.  126 ;)  or  that  he  acted  as  agent  of  such  an 
administrator,  or  of  an  executor  who  had  taken  out  letters  tes- 
tamentary within  the  jurisdiction.  [Peake^s  N.  P  Cases,  86.) 
Under  any  other  state  of  facts  he  was  responsible  to  the  action, 
either  as  rightful  executor,  or  as  executor  de  son  tort ;  and  be- 
tween those  characters  the  pleadings  never  discriminated.  (3 
Bac  Ahr.  21,  tit.  Executor,  §  3,  subd.  1,  2,  3.)  It  may  be  a 
qualification  of  this  rule,  that  if  there  was  a  rightful  executor, 
or  administrator,  within  the  jurisdiction,  creditors  could  Dot 
charge  the  intermeddler  in  this  way ;  but  that  the  rightful  ex- 
ecutor, or  administrator,  must  sue  him  as  a  mere  wrongdoer  in 
trespass,  or  some  similar  action. 
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A  person  having  received  property  in  a  foreign  state,  undel 
letters  testamentary,  or  of  administration  granted  there,  was 
nevei'  responsible,  in  an  action  at  law  in  this  state,  in  respwt  of 
such  property ;  even  though  he  brought  such  property  into  this 
state.  What  is  said  to  the  contrary  in  Cam.pbell  v.  Tousey,  (7 
Cowen,  64,)  is  obiter,  and  was  not  then  law.  [Jauncey  v. 
Scales,  1  Yern.  397.)  The  defendant,  in  Jackson  v.  Tousey, 
was  fixed  with  the  character  of  executor  by  his  receipt  of  prop- 
erty in  this  state.  He  was  fixed  with  liability  for  the  whole  debt 
on  this  ground  alone,  without  reference  to  the  assets  brought 
hither  from  Pennsylvania  ;  because  he  had  pleaded  the  false  plea 
of  ne  unques  executor.     {Story's  Confl.  Laws,  §§  512,  514.) 

So  far  we  have  been  dealing  with  the  case  of  creditors  and  others 
having  a  right  of  action  against  any  one  who  might  represent 
the  deceased.  But  in  respect-to  the  rendering  of  an  account  tci 
legatees  and  next  of  kin,  the  law  was  otherwise.  The  ecclesi 
astical,  probate,  or  surrogates'  courts,  never  claimed  jurisdiction 
to  cornpel  a  foreign  executor,  or  administrator,  to  account  for, 
and  distribute,  the  estate.  But  the  court  of  chancery,  that  great 
receptacle  of  all  undefined  powers  and  remedies,  has  occasion- 
ally interfered,  on  the  ground  of  necessity ;  to  prevent  a  gross 
breach  of  trust,  and  a  total  failure  of  justice.  {McNamara  v. 
Dioyer,  7  Paige,  239.  11  Leigh,  24,  29.)  The  case  of  Mc- 
Namaru  v.  Dioyer  must  be  considered  as  a  disclaimer  of  juris- 
diction to  compel  a  foreign  executor,  or  administrator,  to  account 
when  he  is  amenable  to  the  process  of  his  own  country.  For 
Chancellor  Walworth  expressly  places  his  assumption  of  cogni- 
zance on  the  necessity  of  the  case. 

There  is  no  decision,  or  even  dictum,  in  this  state,  in  favor  of 
the  jurisdiction  now  asserted.  On  the  contrary,  even  in  Camp- 
bell v.  Tousey,  (7  Cowen,  67,)  the  case  so  much  relied  upon  bv 
the  appellant.  Judge  Sutherland,  in  delivering  the  opinion  of  the 
court,  says,  that  the  executor  "cannot  be  compelled  to  account 
here,  even  in  respect  to  the  assets  received  in  this  state ;  for,  siot 
having  taken  letters  of  administration  here,  he  is  not  amenable 
in  that  way  to  any  of  our  courts."  Thus  stood  the  old  law. 
As  it  respects  creditors,  any  one  who  administered  might  ba 
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charged  at  law  as  executor.  None  but  a  rightful  executor,  oi 
administrator,  admitted  under  the  local  law,  could  however  be 
prosecuted  as  such  in  a  court  of  probates,  or  chancery,  by  dis 
tributees  or  legatees,  for  an  account  of  the  estate.  The  rule  thai 
a  domestic  executor,  duly  appointed  by  the  will,  who  acts  with- 
out probate,  would  not  be  permitted  to  set  up  that  delinquency, 
and  thus  bar  an  account  by  pleading  his  own  wrongful  omis- 
sion, presents  a  special  case,  to  which  very  familiar  principles 
apply.  The  exercise  of  jurisdiction  over  a  foreign  executor,  or 
administrator,  who  has  withdrawn  himself  and  the  estate  from 
the  coercive  power  of  the  foreign  tribunal,  and  seeks  to  make 
our  state  a  city  of  refuge,  from  just  responsibility,  for  himself 
and  his  fraudulent  acquisition,  presents  another  special  caso 
proper  for  the  application  of  a  peculiar  and  extraordinary  reme- 
dy. A  new  administrator  appointed  in  this  state  would  have 
no  authority  to  take  from  the  foreign  administrator  assets  re- 
ceived abroad  under  his  foreign  appointment.  But  the  presen,'; 
case,  in  no  wise,  resembles  either  of  these.  The  defendants 
now  reside,  and  have  always  resided  at  the  place  of  the 
domicil  of  their  testator,  and  of  their  appointment.  (6  Wend, 
115.)  They  are  fully  amenable  to  process  there.  It  would, 
therefore,  seem  to  be  very  clear  that  this  court  ought  not  to  as- 
sume jurisdiction  as  to  the  foreign  assets.  If  it  is  a  question  of 
judicial  discretion,  the  court  certainly  would  not  interfere. 
{Story^s  Eq.  §  58.  Hamilton  v.  Cummings,  1  John.  Ch.  R. 
523.)    How  is  it  as  to  the  assets  received  in  this  state  ? 

•The  authorities  referred  to  sufficiently  show  that  the  receipt 
of  those  assets  would,  previously  to  the  revised  statutes,  have 
enabled  a  creditor  to  charge  the  defendants  as  executors  de 
son  tort.  They,  by  no  means,  establish  that,  at  any  day,  this 
court  would  have  compelled  the  executor  to  account  in  tha 
courts  of  this  state,  to  the  legatees,  or  distributees.  On  the  con- 
trary, Story  says,  in  his  Conflict  of  Laws,  (k  515,)  that  stich 
collection  of  assets  is  not  unlawful,  and  that  the  distributees 
should  still  be  left  to  the  forum  of  the  original  administration. 

Whatever  perplexity  there  might  be  as  to  the  assets  re- 
ceived in  this  state,  in  arguing  through  the  maze  of  cases  foundeci 
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upon  the  rights  of  creditors  at  common  law,  and  the  supposed 
analogy  between  those  rights  and  the  rights  of  legatees,  or  dis- 
tributees, in  a  court  of  equity,  the  provisions  of  the  revised  stat- 
»ites  have  obviated  all  difficulty.  First.  Executors,  before 
letters  testamentary  granted,  have  no  power  to  dispose  of 
any  part  of  the  estate  of  the  testator,  except  to  pay  funeral 
charges,  nor  to  interfere  with  such  estate  in  any  manner,  further 
than  is  necessary  for  its  preservation.  (2  R.  iS.  71,  §§  15,  16.) 
Secondly/.  No  person  shall  be  liable  to  an  action,  as  executor, 
in  his  own  wrong,  for  having  received,  taken  or  interfered  with, 
the  property,  or  effects,  of  a  deceased  person  ;  but  shall  be  re- 
sponsible as  a  wrongdoer,  in  the  proper  action,  to  the  executors, 
or  general,  or  special,  administrators,  for  the  goods  taken,  and 
damages.  (2  R.  S.  449,  §  117.)  Here  is  an  extinction  of  this 
nondescript  character,  an  executor  by  wrong  chargeable  as  an 
executor  of  right.  Many  incongruities  arose  from  its  existence ; 
and  its  abolition  was  very  creditable  to  the  legislature.  No  evil, 
or  mischief,  attended  the  abolition  ;  for  a  complete  and  perlect 
remedy  was  declared.  A  remedy  which  preserves  the  harmony 
of  the  law,  is  convenient  in  itself,  and  secures  all  the  ends  of 
justice. 

It  may  be  said  that  the  last  of  those  provisions  applies  only 
to  suits  at  law.  We  admit  it,  because  it  is  only  at  law  that  an 
executor  de  son  tort  was  ever  known.  An  executor  de  son 
tort  accounting  to  the  legatees,  and  administering  the  estate,  un- 
der the  direction  of  a  court  of  equity,  was  never  heard  of  But 
as  cases,  showing  the  liability  to  a  suit  at  law  of  an  executor  de 
son  tort,  are  cited  as  authorities  for  this  suit,  we  refer  to  this 
clause  of  the  revised  statutes,  and  insist  that  it  puts  an  end  to 
the  direct  authority  of  those  cases ;  and  must,  of  course,  prevent 
the  assumption,  by  this  court,  of  a  similar  jurisdiction  from 
analogy.  An  executor  who  has  not  proved  the  will  and  taken 
out  letters  testamentary,  is  now  forbidden  to  appear  and  repre- 
sent the  estate  in  this,  or  any  other,  court.  Under  the  circum- 
stances detailed  in  this  bill  there  could  not  !«  an  executor  iti 
this  state  ;  for  where  the  will  of  a  non-resident  has  been  proved 
and   letters  testamentary  taken   in   another  state,  thfi  revised 
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Statutes  prescribe  that  letters  of  administration  shall  be  granted 
on  the  assets  in  this  state.     (2  R.  iS.  75,  §  31.) 

Except  in  cases  like  Dwyer  v.  McNamara,  where,  to  prevent 
a  failure  of  justice,  and  of  absolute  necessity,  a  court  of  equity 
acts,  in  aid  of  the  evaded  and  defeated  functions  of  the  foreign 
jurisdiction,  it  is  an  established  rule,  that  if  the  personal  estate 
of  a  deceased  person  is  sought  to  be  administered  by  a  bill  in 
equity,  an  executor,  or  administrator,  holding  letters  testamen- 
tary, or  of  administration,  imder  the  laws  of  the  forum,  is  an 
indispensable  party.     {Humphreys  v.  Humphreys,  3  P.  Wms. 
350.     Logan  v.  Fairlie,  2  Sim.  6^  Stu.  284.)    In  the  last  case 
Sir  John  Leach  did  not  decide  that  the  foreign  executor  was  not 
a  sufficient  representative  of  the  decedent.     That  point  was  not 
raised,  and  consequently  not  touched  by  the  court.     We  sup- 
pose there  was  no  room  to  raise  it  in  that  very  special  case.    He 
decided,  however,  that  the  next  of  kin  of  the  legatee,  who  had 
died  before  payment  of  his  legacy,  could  not  maintain  a  suit  for 
it,  and  that  his  administrator  was  the  proper  plaintiff.     It  is  a 
case  in  point  for  the  general  principle,  that  a  regular  executor 
or  adtainistrator,  must  be  before  the  court.     The  case  in  5  Ran 
dolph,  51,  supposed  to  conflict  with  Sir  J.  Leach,  it  is  submitted 
does  not  so  conflict.     In  that  case  it  was  held,  as  a  strict  legal 
point,  arising  upon  the  construction  of  the  commission  of  an 
executor  de  bonis  non,  that  a  devastavit  was  an  administration, 
that  the  goods  converted  and  wasted  by  the  first  executor  were 
not  goods  not  administered  ;   and  consequently  were  not  within 
the  commission  of  the  "adrriinistrator  of  the  goods  not  admin- 
istered;"    As  a  consequence  it  was  held,  by  a  majority  of  the 
court,  that  the  administrator  de  bonis  non  could  not  call  the  rep- 
resentatives of  the  first  executor  to  account  for  the  property 
wasted.     It  is  submitted,  1.  That  the  decision  in  that  case  does 
not  determine  that  the  administrator  de  bonis  non  is  not  a 
necessary  party ;  but  only  that  he  shall  not  be  sole  plaintiff. 
Perhaps  the  court  would  have  held,  if  the  point  had  been  before 
them,  that,  either  as  co-plaintiff,  or  as  defendant,  his  presence, 
as  a   party  to   a  suit  for  administration,  was  indispensable, 
2.  The  dissenting  opinion  of  Judge  Coalter  shows,  most  satis- 
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factorily,  that  the  majority  of  the  judges  erred:  (5  Rand  97,) 
nnd  the  decision  is  certainly  in  conflict  with  another  case  in  the 
same  court.  (3  Id.  287.)  3.  Our  revised  statutes  certainly 
contemplate  that  all  property  not  applied  in  due  course  of  ad- 
ministration comes  within  the  description  of  "  goods  not  admin- 
istered," according  to  Judge  Coalter's  opinion.  (2  R.  S.  79, 
§§  45,  46.) 

Perhaps,  previously  to  the  revised  statutes,  the  defendants 
might  have  been  held  to  account,  in  this  court,  as  to  the  assets 
received  here ;  on  the  ground  that  they  were  named  executors 
in  the  will,  and  derived  their  authority  directly  from  the  testa- 
tor, and  had  intermeddled  with,  and  administered,  assets  found 
in  this  state.  Such  administration,  perhaps,  might  be  deemed 
as  not  authorized  by  the  foreign  letters  testamentary,  and  con- 
sequently an  assumption  of  the  office  of  executor,  as  much  as  if 
they  had  proved  the  will  and  taken  letters  testamentary  in  this 
state ;  the  court  acting  upon  their  unlawful  interference  with 
the  assets  here,  and  refusing  to  permit  them  to  set  up  their  own 
wrong  in  not  proving  the  will  and  obtaining  letters  testa- 
mentary. 

But  the  revised  statutes  have  abolished;  both  at  law  and  in 
equity,  the  practice  of  treating  parties  as  executors  in  their  own 
wrong ;  and  have  limited  the  accountability  of  those  who  impro- 
perly intermeddle  in  the  administration,  to  a  proper  action  at  the 
suit  of  the  rightful  executor,  or  administrator.  And  in  this  parti- 
cular case,  those  statutes  declare  that  there  can  be  no  executor  in 
this  state,  but  that  the  assets  found  here  must  be  administered  by 
means  of  auxiliary  letters  of  administration  to  be  issued  thereon 
by  a  surrogate. 

It  is  therefore  submitted,  that  the  decision  of  the  vice  chan- 
cellor, in-  this  case,  was  manif°"itly  right.  The  complainant 
might  have  'aken  out  letters  of  administration  and  maintained 
trespass  agamst  the  defendants  as  mere  wrongdoers,  unless  the 
foreign  letters  warranted  them  in  collecting  the  assets  here  ;  and 
if  the  foreign  letters  did  confer  such  authority,  then  the  legatees 
must  resort  to  the  forum  from  which  such  letters  issued,  for  an 
account  and  distribution. 
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T.  W.  Tucker  6f  S.  A.  Crapo,  in  reply.  The  defendants' 
counsel  concedes  that  previously  to  the  revised  statutes,  the  de- 
lendants  might  have  been  held  to  account  in  this  court  as  to  the 
assets  received  here.  It  remains,  therefore,  merely  to  ascertain 
v^hether  ther'evised  statutes  have  deprived  the  complainant  of 
the  right  claimed  by  him  to  seek  redress  in  the  tribunals  of  this 
state,  which  he  confessedly  had  previous  to  their  enactment. 
The  assumption  of  the  defendants'  counsel  is,  that  the  jurisdic- 
tion of  our  courts  was  founded  upon  an  unlawful  interference 
by  the  foreign,  executor  with  the  assets  in  New- York.  In  othci 
words,  that  he  became  an  executor  de  son  tort.  It  is  insistec? 
that  such  was  not  the  ground  of  the  jurisdiction. 

All  the  authorities  cited  by  us  in  our  opening  argumenf, 
establish  the  principle  that  the  interference  of  the  executor  with 
the  assets  of  the  testator  wheresoever  situate,  was  lawful  and 
right ;  because  he  derived  his  authority  from  the  will,  and  not 
from  any  probate  thereof,  or  letters  testamentary  granted  there 
upon.  Probate  and  letters  testamentary  were  required  only 
when  prosecuting  or  defending  a  suit  at  law  or  in  equity,  as 
evidence  of  his  title  to  that  character ;  but  in  all  cases  where  the 
aid  or  protection  of  the  judicial  tribunals  was  not  required,  he 
might  act,  and  act  rightfully,  without  either  such  probate  or 
letters.  "Wherever  he  could  possess  himself  of  the  property  of 
his  testator,  without  invoking  the  aid  of  the  courts  of  law  or 
equity,  he  might  rightfully  do  so. 

We  do  not  claim  the  jurisdiction  of  this  court  over  these  de- 
fendants upon  the  ground  that  they  have  unlawfully  interfered 
with  the  property  here ;  nor  was  that  jurisdiction  exercised  by 
the  court  in  the  like  cases  previous  to  the  revised  statutes,  upon 
that  ground.  In  the  case  of  McNamara  and  Dwyer,  the  de- 
fendant had  not  unlawfully  intermeddled  with  any  assets  in 
this  state.  Again,  in  Bryan  v.  McGee,  (2  Wash.  C.  C.  i?.37,) 
the  defendant  had  not  possessed  himself  of  any  assets  within 
the  jurisdiction  of  the  court.  And  it  was  upon  a  demurrer,  simi- 
lar to  tha:t  interposed  in  this  case,  held  that  the  defendant  having 
property  in  his  hands  belonging  to  the  estate  of  the  decedent, 
might  in  equity  be  called  on  for  that  property  m  any  place. 
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So  too  in  TunstaU  v.  Pollard,  (11  Leigh,  1,)  the  executoi 
had  not  unlawfully  intermeddled  with  any  assets  in  Yirginia, 
and  Tucker,  P.  in  delivering  the  opinion  of  the  court,  expressly 
puts  the  ground  of  the  jurisdiction  upon  the  fact  that  the  execu- 
tor had  rightfully  possessed  himself  of  the  property.  He  says : 
"If  the  executor  was  appointed  in  England,  and  came  to 
V'rginia,  without  having  qualified,  and  received  assets  in  Vir- 
ginia, he  might  be  sued  here."  The  case  there  put  by  the 
learned  judge  is  precisely  that  now  presented.  Executors  ap- 
pointed in  Rhode  Island,  have  come  into  the  state  of  New-York, 
nnd,  without  having  qualified,  have  received  assets  in  this  state. 
Can  they  not,  in  the  language  of  the  learned  judge,  be  sued 
here?  The  ground  of  the  jurisdiction  of  this  court,  therefore, 
never  rested  upon  any  'unlawful  interference  of  the  executor 
with  the  assets  here ;  for  such  interference  "was,  in  point  of  fact, 
lawful.  But  upon  the  ground  that  having  assumed  upon  him- 
lielf  the  office  of  executor  and  trustee,  he  might  be  called  upon 
to  account  for  the  just  discharge  of  the  duties  which  he  had 
assumed,  in  all  places  and  in  all  jurisdictions.  In  the  liabilities 
of  an  executor,  and  in  the  place  of  his  accountability,  he  does 
not  differ  from  any  other  trustees.  The  remedies  against  a 
trustee  are  not  local ;  to  be  enforced  only  where  the  trust  was 
created  and  the  power  conferred,  or  where  the  property,  the 
subject  matter  of  the  trust,  was  acquired.  Those  remedies  are 
universal,  to  be  enforced  wherever  the  court  obtains  jurisdiction 
Dver  the  person  of  the  trustees.  If  Mr.  Brown,  the  testator,  had, 
in  his  lifetime,  made  a  deed  declaring  the  same  trusts  as  those 
which  result  from  his  will,  would  there  have  been  any  doubt  as 
to  the  jurisdiction  of  this  court?  It  is  difficult  to  perceive  any 
vlifference  between  the  case  of  parties  deriving  their  authority 
from  a  will,  from  what  would  exist  in  case  it  was  derived  from 
a  deed.  The  revised  statutes,  therefore,  upon  the  subject  of 
sjxecutors  de  son  tort,  have  ric  applicability  to  this  case. 

It  is  said  that  the  entertaining  of  jurisdiction,  in  this  case, 
vnV.  be  attended  by  inconvenience.  If  this  were  true,  it  would 
be  no  answer  to  the  claim,  by'a  citizen  of  this  state,  to  have  the 
aid  of  its  tribunals  of  justice  in  the  assertion  of  his  rights.    But 
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the  assertion  is  not  correct  in  point  of  fact;  as  is  fully  demon- 
strated in  tbe  opinion  of  the  chancellor  in  the  ciise  of  Mc- 
Namara  v.  Dwyer. 

The  defendants'  counsel  also  insist  that  the  jurisdiction  of 
this  court  cannot  extend  over  tho  property  of  the  decedenJ 
which  was  situated  in  the  state  of  Rhode  Island. 

The  case  of  Swearing-en  v.  Pendleton,  (4  Serg.  ^  Rawle, 
489,)  cited  in  the  opening  argument,  is  conclusive  upon  this 
point.  The  court  there  say :  "  Tho  er.ecutor  is  liable  in  respect 
to  all  assets  which  came  to  his  hands,  whether  they  arise  in  the 
country  where  the  letters  testamentary  are  granted,  or  else- 
where, as  in  another  state,  or  in  i  ftreign  country;  and  this 
principle  is  well  established."  S<.^  also  the  case  of  Bryan  v. 
McGee,  (2  Wash.  C.  C.  R.  337,)  juit  referred  to,  is  a  direct 
authority  on  this  point.  The  defendant  having  property  in 
his  hands  belonging  to  the  estate  n; aj",  in  equity,  be  called  upon 
to  account  for  that  property  in  any  p'ace.  Indeed,  it  would  be 
impossible  to  adjust  the  rights  of  tlie  parties  to  the  assets  re- 
ceived in  this  state  without  a  full  a(  count  of  all  the  property 
which  has  come  to  the  hands  of  the  e>cecutor.  It  is  suggested 
that  the  complainant  should  himse.'f  have  taken  out  letters  of 
administration  in  this  state.  It  is  i  sufficient  answer,  that  the 
defendants,  by  statute,  are  entitled  t>  r.  priority  in  such  letters, 
and  that  the  mere  notice  of  an  application  for  such  letters 
would  enable  the  defendants  to  eludn  ari  accountability  here,  by 
removing  all  the  property  out  of  our  .iui  isdiction. 

Finally,  the  complainant  is  turned  to  the  tribunals  of  Rhode 
Island  for  relief;  the  defendants  tnii  g,  as  it  is  said,  fully 
amenable  to  their  process.  That  a  ciVizcvi  of  New- York  should 
prefer  to  have  his  rights  adjudged  by  *he  courts  of  fiis  own 
state,  and  not  be  put  to  the  expense  a'sd  'nconvenience  of  pro- 
secuting them  in  another  jurisdiction,  in  by  no  means  surjirising; 
even  if  he  had  no  objection  to  the  nature,  c  institution  and  man- 
ner of  administering  justice  there.  A^  it  is,  the  complainant 
claims  the  protection  of  the  laws  of  hii»  ov  n  state,  and  AHe  aid 
and  assistance  of  this  court. 
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The  Chancellor.  The  first  question  which  I  shall  consider 
in  this  case  is,  whether  the  suit  could  be  rightfully  commenced 
before  the  vice  chancellor  of  the  first  circuit ;  even  if  the  court  of 
chancery  in  this  state  had  jurisdiction  and  authority  to  grant  relief 
to  the  complainant,  upon  the  case  made  by  his  bill.  To  give  a 
vice  chancellor  concurrent  jurisdiction  with  the  chancellor,  the 
cause  or  matter  which  authorized  the  complainant  to  file  a  bill  in 
chancery,  for  the  discovery  or  relief  sought,  must  have  arisen 
within  the  circuit  of  such  vice  chancellor;  or  the  subject  matter 
in  controversy  between  the  parties  must  be  situated  within  that 
circuit  at  the  time  of  the  commencement  of  the  suit ;  or  the 
defendants  or  parties  proceeded  against,  or  some  of  them,  must 
be  residents  of  such  circuit  at  that  time.  (2  R.  S.  168,  .§  2.) 
Here  none  of  the  defendants,  against  whom  the  relief  is  sought, 
nor  even  those  residuary  legatees  who  had  a  common  interest 
with  the  complainant,  and  were  therefore  merely  nominal  defen- 
dants, resided  in  the  first  circuit  at  the  time  of  filing  this  bill. 

Nor  was  the  subject  matter  in  controversy  in  this  suit  situated 
in  that  circuit,  so  as  to  give  the  vice  chancellor  jurisdiction  of 
the  cause  on  that  ground.  The  complainant,  it  is  true,  alleges  in 
his  bill,  that  the  testator  and  his  first  copartner  made  large  invest- 
ments in  public  and  private  stocks  in  this  state,  in  the  name  of 
their  firm;  and  that  such  stocks  remained  undisposed  of  at  the 
time  of  the  testator's  death.  But  it  does  not  appear,  except  by 
mere  inference,  that  any  of  such  stocks  were  originally  situated 
within  the  first  circuit ;  or  if  they  were,  that  any  stocks  remained 
in  that  circuit  at  the  time  of  the  filing  of  this  bill.  The  bill 
alleges  that  some  of  the  investments  were  in  stocks  of  the  Bank 
of  the  State  of  New- York  and  of  the  New- York  Insurance  Com- 
pany. And  as  those  corporations  are  by  law  to  keep  their  offices 
in  the  city  of  New- York,  it  may  perhaps  be  fairly  inferred,  that 
those  particular  investments  were  originally  situated  in  the  first 
circuit,  so  far  as  such  property  can  be  said  to  have  any  locality. 
But  it  is  not  alleged  by  the  complainant  that  the  stocks  of  these 
corporations,  or  either  of  them,  originally  held  in  the  name  of 
the  first  firm  of  Brown  <fc  Ives,  remained  undisposed  of  when 
this  suit  was  commenced ;  although  it  appears  they  had  not 
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been  sold  at  the  death  of  the  testator.  On  the  contrary,  it  is 
charged  in  the  bill  that  the  appellants  had  taken  possession  of, 
and  held  all  the  property,  rights,  credits,  s^oc/cs  and  other  chosea 
in  action  and  money,  to  which  the  testator  was  entitled,  or  in 
which  he  was  interested  as  a  copartner,  in  either  of  the  firms,  alj 
the  time  of  his  death,  and  had  applied  the  same  to  their  own  use. 

It  is  true  the  appellant's  counsel  insist  that  the  respondents  were 
not  authorized,  under  the  letters  testamentary  granted  to  them  in 
Rhode  Island,  to  sell  or  otherwise  intermeddle  with  the  stocks 
and  other  property  belonging  to  the  testator  in  this  state ;  and 
that  no  one  except  an  executor  who  had  taken  out  letters  testa- 
mentary in  this  state,  or  an  administrator  with  the  will  annexed, 
duly  appointed  here,  had  any  power  or  control  over  such  prop- 
erty. I  had  occasion  to  examine  that  question  in  the  recent  case 
of  Vroom  v.  Van  Home,  (10  Paige's  Rep.  550,)  and  was  in- 
clined to  adopt  a  contrary  conclusion  ;  though  it  did  not  become 
necessary  to  express  a  definitive  opinion  on  the  subject,  as  the  de 
cision  of  that  case  was  finally  placed  upon  another  ground.  It 
the  counsel  for  the  appellants  are  right,  however,  in  reference  to 
that  question,  then  the  vice  chancellor  clearly  had  no  jurisdic- 
tion whatever  in  relation  to  the  stocks,  if  any,  which  were 
standing  in  the  name  of  the  testator  and  his  first  copartner,  upon 
the  books  of  the  Bank  of  the  State  of  New- York,  or  of  the  New- 
York  Insurance  Company,  at  the  time  of  the  commencement  of 
this  suit.  For  in  that  case  such  stocks  could  not  be  sold  oi 
transferred,  so  as  to  give  any  right  to  the  purchaser,  until  letters 
testamentary,  or  of  administration  with  the  will  annexed,  were 
granted  to  some  one,  by  the  proper  tribunal  in  this  state.  And 
the  only  remedy  of  the  complainant,  as  one  of  the  residuary  leg- 
atees, if  he  wished  to  obtain  the  proceeds  of  such  stocks  and  the 
dividends  accrued  thereon,  after  the  debts  and  general  legacies 
of  the  testator  had  been  paid,  was  to  cite  the  executors  to  prove 
the  will,  and  take  out  letters  testamentary  thereon  in  this  state; 
and  if  they  should  neglect  to  do  so,  to  have  himself  or  some 
other  person  appointed  administrator  with  the  will  annexed,  hem 

Again  ;  if  this  court  has  general  jurisdiction  to  call  upon  ex- 
ecutors or  administrators,  appointed  in  another  state  or  country 
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to  account,  and  to  pay  over  the  proceeds  of  the  property  of  the 
decedent  to  those  who  are  entitled  to  it  by  the  law  of  his  domi- 
cil,  the  fact  that  a  single  item  of  the  personal  property  is  situated 
witliin  one  of  the  chancery  circuits  of  this  state,  does  not  give 
to  tlie  vice  chancellor  jurisdiction  of  the  cause.  For  the  subject 
matter  in  controversyj  in  such  a  case,  is  not  the  particular  portion 
of  the  decedent's  personal  property  which  is  situated  within  that 
circuit.  Thus,  if  a  testator  residing  in  the  third  circuit  should 
make  his  will  and  die  there,  and  letters  testamentary  thereon 
should  be  grante-i  to  the  executors,  who  resided  there  at  the 
time  of  the  commsncement  of  a  suit  by  the  residuary  legatee  for 
an  account  of  the  administration  of  the  estate,  and  for  the  pay- 
ment to  him  of  the  surplus,  the  mere  fact  that  a  part  of  the  debts 
due  to  the  testator  were  due  from  debtors  who  resided  in  the 
first  circuit,  or  that  some  of  the  testator's  property,  at  the  time 
of  filing  the  bill,  consisted  of  stocks  in  one  of  the  banks  in  that 
circuit,  would  not  give  the  vice  chancellor  of  the  first  circuit 
jurisdiction  of  the  case.  But  the  bill,  in  such  a  case,  must  be 
filed  before  the  chancellor,  or  before  the  vice  chancellor  of  the 
circuit  where  the  defendants  resided,  or  where  the  cause  which 
entitled  the  complainant  to  file  such  bill  arose.  Nor  would  it 
be  consistent  with- the  spirit  of  the  statute  in  relation  to  the  ju- 
risdiction of  vice  chancellors,  to  allow  the  residuary  legatee 
to  file  a  bill  before  the  vice  chancellor  of  the  first  circuit,  in  the 
ca  se  supposed,  for  the  purpose  of  having  an  account  and  a  dis- 
tribution  of  that  part  of  the  testator's  estate  which  happened  to 
be  in  that  circuit.  To  give  the  vice  chancellor  jurisdiction  of  a 
case,  on  the  ground  that  the  subject  matter  in  coniroversy  is 
■within  his  circuit,  it  is  not  sufficient  that  a  small  part  of  that 
subject  matter  is  there.  So  much,  at  least,  of  the  subject  matter 
m  controversy  between  the  parties,  must  be  situate  within  the 
circuit,  as  to  enable  the  vice  chancellor  to  make  a  decree  which 
will  do  substantial  justice  between  the  parties  relative  to  that 
part  of  the  subject  in  controversy  as  to  which  his  jurisdiction 
extends.  And  where  that  cannot  be  done,  the  bill  must  be  filed 
before  the  chancellor,  who  has  general  jurisdiction;  or  before 
some  otk  er  vice  chancellor,  who  by  reason  of  the  residence  Gf 
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the  defendants  in  his  circuit,  or  otherwise,  has  jurisdiction  to 
make  a  decree  relative  to  the  whole  matter.  The  legislature,  in 
apportioning  the  equity  jurisdiction  among  the  vice  chancellors, 
could  not  have  intended  that  where  the  whole  matter  in  contro- 
versy, between  the  parties,  could  not  properly  be  litigated  in  dif- 
ferent suits  before  the  chancellor,  separate  suits,  in  relation  to 
different  parts  thereof,  might  be  brought  before  the  several  vice 
chancellors  within  whose  resi^ective  circuits  such  different  parts 
of  the  subject  matter  of  the  suit  were  situated.  Thus  if  a  mort- 
gage, for  the  security  of  one  entire  debt,  upon  two  or  more  par- 
cels of  land  lying  in  different  circuits,  is  executed  out  of  the 
state,  or  out  of  both  of  those  circuits,  and  the  owner  of  the  equity 
of  redemption,  and  other  parties  who  are  proper  to  be  made  de- 
fendants to  a  bill  of  foreclosure,  all  reside  out  of  those  circuits 
when  a  suit  to  foreclose  the  mortgage  is-  commenced,  the  vice 
chancellor  of  neither  of  those  circuits  will  have  jurisdiction  of 
the  case;  unless  the  mortgagee  thinks  proper  to  relinquish  his 
claim  upon  that  portion  of  the  mortgaged  premises  which  is  not 
situated  in  the  circuit  of  the  vice  chancellor  before  whom  he 
files  his  bill. 

The  same  or  still  greater  difficulties  will  be  found,  in  at- 
tempting to  sustain  the  jurisdiction  of  the  vice  chancellor,  in 
this  case,  upon  the  ground  that  the  cause  or  matter  in  relation 
to  which  the  complainant  seeks  relief,  arose  within  the  first 
circuit.  The  only  thing  that  has  occurred  in  the  first  circuit 
which  could  lay  a  foundation  for  any  claim  against  the  appel- 
lants, in  favor  of  any  one,  is  the  receiving  of  the  money  which 
was  deposited  in  the  Trust  Company.  And  if  the  executors,  un- 
der the  letters  testamentary  granted  in  Rhode  Island,  had,  as 
between  them  and  the  legatees  of  the  testator,  a  right  to  receive 
that  money,  with  the  consent  of  the  company  with  whom  it  was 
deposited,  and  to  apply  it  in  a  due  course  of  administration  at 
the  plcice  where  the  testator  was  domiciled,  and  where  the  execu- 
tors proved  the  will,  as  I  think  they  had,  then  no  cause  or  right 
to  bring  this  suit  arose  within  the  first  circuit.  For  it  is  not 
alleged  that  any  breach  of  trust  or  any  misappropriation  of  the 
property  or  funds  of  th'.  testator's  estate  has  taken  place  here, 
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And  the  only  right  of  the  complainant  to  call  the  appellants  to 
account  for  the  money  received  of  the  trust  company,  arises 
from  the  making  of  the  will  of  the  testator,  appointing-  them  ex- 
ecutors, the  death  of  the  testator,  and  the  assumption  of  the  trust 
of  executors  hy  them ;  all  of  which  matters  arose  or  occurred  in 
the  state  of  Rhode  Island.  Even  if  the  complainant's  counsel 
are  right  in  supposing  that  these  executors  could  not  be  permit- 
ted to  receive  the  money  of  the  testator  in  this  state,  by  the  vol- 
untarv  layment  of  the  debtors,  for  the  purpose  of  paying  the 
debts  and  legacies,  and  distributing  it  with  the  other  funds  of 
the  estate  according  to  the  directions  of  the  will,  without  taking 
out  letters  testamentary  here,  still  the  objection  exists,  even  as 
to  this  portion  of  the  funds  belonging  to  the  estate,  that  the  stat- 
ute gives  to  the  executor  or  administrator  with  the  will  annexed, 
who  may  be  duly  authorized  by  the  proper  probate  court  of  this 
state,  and  to  him  only,  the  right  to  sue  for  the  wrong  done  to 
the  estate.     (2  R.  S.  449,  5  17.) 

It  is  not  necessary  to  express  any  opinion  as  to  the  extent  of 
the  jurisdiction  of  the  court  of  chancery  in  this  state  to  protect 
the  rights  of  creditors  or  legatees,  of  a  testator  who  was  domi- 
ciled abroad,  in  the  personal  property  which  is  found  in  this 
state,  where  there  is  a  probability  that  it  will  be  squandered 
and  lost,  by  the  act  of  a  wrongdoer,  before  a  proper  representative 
of  the  estate  can  be  appointed  here  to  protect  it.  It  is  sufficient 
to  say,  that  where  this  court  interferes,  in  special  cases  of  that  or 
a  similar  character,  it  proceeds  upon  the  principle  that  wherever 
there  is  a  right  there  ought  to  be  a  remedy,  either  in  this  or 
some  other  tribunal.  And  where  no  remedy  exists  elsewhere 
'o  enforce  the  right,  this  court  will  furnish  such  remedy, 
whenever  it  is  necessary  to  prevent  a  total  failure  of  justice ; 
where  the  property  in  controversy,  or  the  person  of  the  wrong- 
doer, is  within  the  jurisdiction  and  control  of  the  court.  Nor  do 
[  intend  to  decide  the  question  here,  whether,  upon  a  bill  filed 
before  the  chancellor,  whose  jurisdiction  is  not  limited  by  any 
localities,  and  where  either  the  subject  matter  in  controversy,  or 
the  person  of  the  defendant  is  even  temporarily  within  the  strte. 
or  where  the  defendant  appears  voluntarily  to  the  suit  without 
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the  service  of  process  here,  this  court  will,  in  an  ordinary  case, 
entertain  a  sujt  to  call  foreign  executors  or  administrators  to  ac- 
count. By  an  ordinary  case  I  mean  one  in  which  the  executor 
or  administrator,  is  within  the  jurisdiction  of  the  courts  of  the 
slate  or  country  where  the  testator  or  intestate  was  domiciled  at 
the  time  of  his  death,  and  where  the  letters  testamentary  or  of 
administration  were  granted ;  and  when  there  is  nothing  in  the 
complainart's  bill  to  show  that  he  has  not  a  full  and  perfect 
remedy  in  those  courts.  As  a  question  of  expediency,  certainly, 
those  who  have  claims  upon  the  estate,  ought  to  be  compelled 
to  resort  to  the  courts  of  the  country  where  the  decedent  was 
domiciled,  and  where  the  personal  representatives  of  his  estate 
were  appointed ;  especially  where  the  claimants  are  not  credit- 
ors, but  stand  in  the  characters  of  legatees  or  distributees  of  the 
decedent.  I  intend  to  place  my  decision  in  the  present  case, 
however,  upon  the  special  ground  that  the  vice  chancellor  before 
whom  the  bill  was  filed  had  no  jurisdiction  of  the  case ;  even  if 
the  case  made  by  the  complainant  would  have  entitled  him  to 
relief  upon  a  bill  filed  before  the  chancellor.(a) 

The  decretal  order  appealed  from  must  therefore  be  affirmed, 
with  costs. 

(o)  In  Whyte,  adm'r  tj-c.  v,  Rose,  (3  Ad.  ^  El.  N.  S.  493,)  it  was  held  by  thfl 
court  of  exchequer  chamber,  (reversing  the  judgment  of  the  court  of  queen's  bench,) 
tbat  it  was  no  answer  to  an  action  of  debt  on  a  deed,  by  an  administrator  under  a 
prerogative  administration  from  the  archbishop  of  Canterbury,  that  the  intestate  died 
abroad,  and  that,  at  the  time  of  his  death,  the  deed  was  in  Ireland,  and  was  bone 
lotabilia  to  be  administered  in  Ireland. 


Barnard  and  others  vs.  Darling. 

[Followed,  9  Abb.  N.  C.  461.] 
Irregularities  in  the  proceedings  in  a  court  of  law  can  only  be  objected  to  (here. 

They  cannot  be  taken  into  consideration  in  the  court  of  chancery,  in  a  creditor! 

suit  brought  upon  the  judgment  at  law. 
The  jurat  to  a  bill  of  complaint  is  not  rendered  defective  by  the  want  of  the  ats'emeni 

of  the  county  where  tlie  bill  was  sworn  to 
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This  was  a  creditor's  suit.  The  bill  was  in  the  usual  form- 
of  a  creditor's  bill,  and  purported  to  have  been  sworn  to  by  the 
complainants  in  the  usual  manner,  except  that  the  statement  in 

the  jurat  was  in  this  fomi :  "  State  of  New-York, county,  ss." 

And  the  oath  was  signed  "  0.  0.,  comm'r  of  deeds,"  without 
specifying  the  county  or  city  for  which  the  person  signing  it 
was  a  commissioner.  It  appeared,  however,  that  he  was  in  fac* 
a  commissioner  of  deeds  for  the  city  of  Albany. 

C.  P-  Collier,  for  the  defendant,  moved  to  dismiss  the  bill  of 
complaint,  or  to  have  jt  taken  off  the  files,  for  a  variety  of  for- 
mal objections ;  most  of  which  related  to  the  regularity  of  the 
complainant's  proceedings  in  the  court  of  law.  He  also  objected 
that  the  bill  was  not  properly  verified;  the  jurat  not  stating 
where  the  oath  was  administered. 

Otis  Allen,  for  complainants. 

The  Chancellor  decided  that  objections  to  the  regularity 
of  the  complainant's  proceedings  in  obtaining  their  judgment  at 
law,  or  in  issuing  and  returning  the  execution,  or  in  executing 
the  same,  «;ouId  not  be  considered  by  this  court ;  but  that  the 
defendant  must  apply  to  the  court  of  law  for  relief.  He  also 
held  that  there  was  no  validity  in  the  objection  to  the  form  of 
the  jurat ;  as  the  complainants  could  be  convicted  of  perjury 
upon  such  a  jurat,  if  they  had  sworn  falsely;  and  that  as  the 
officer  before  whom  the  bill  was  sworn  to  was  only  authorized 
to  administer  the  oath  within  the  city  of  Albany,  the  legal  pre- 
sumption was  th^t  he  had  not  violated  his  duty  by  doing  it 
elsewhere. 

Motion  denied  with  costs 
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[Afflrmed,  3  Den.  610;  How.  Cas.  448.] 

The  law  siinctions  a  conveyance  founded  upon  the  consideration  of  blood  or  mi> 
riage  merely.  And  the  legal  presumption  is,  that  such  a  conveyance  ia  valid, 
and  not  a  fraud  upon  the  riglits  of  any  one. 

The  mere  fact  that  a  purchaser,  from  the  holder  of  such  a  conveyance,  has  notice  that 
it  was  not  founded  upon  a  pecuniary  consideration,  is  not  suiEcient  to  make  it  his 
duty,  at  his  peril,  to  inquire  whether  the  title  of  his  grantor  was  not  fraudulent. 

He  has  a  right  to  act  upon  the  legal  presumption  that  such  a  deed  of  gift,  or  volun- 
tary settlement,  was  honestly  made ;  unless  some  other  fact  is  brought  to  his 
knowledge,  to  raise  a  suspicion  in  his  mind  that  the  conveyance  was  intended  to 
defraud  some  one. 

Where  a  deed,  executed  previous  to  the  revised  statutes,  conveyed  certain  premises 
to  a  trustee,  upon  a  mere  naked  trust;  in  the  first  place,  for  the  use  and  benefit 
of  M.  C,  a  married  woman,  and  her  heirs  and  assigns  forever;  and  secondlij,-lo 
convey  the  premises  to  such  person  or  persons  as  she  should,  by  will,  or  by  her 
certificate  in  writing,  during  her  life,  and  ailer  the  death  of  her  husband,  desig- 
nate ;  and  if  no  such  last  will  and  testament  should  be  made,  or  certificate  given, 
then  to  convey  the  premises  to  her  heirs  after  her  death ;  Held  that  the  trustee 
was  a  mere  naked  trustee  of  the  legal  estate,  with  a  bare  power  in  trust  to  con- 
vey the  premises  to  her  devisee,  grantee  or  heirs ;  either  during  her  Ufe  or  afterwards. 
And  that  the  equitable  interest  of  the  cestui  que  trust  was  turned  into  a  legal 
estate  in  the  premises,  in  fee,  by  the  operation  of  the  47th  section  of  the  article  of 
the  revised  statutes  relative  to  uses  and  trusts ;  especially  after  the  death  of  her 
husband. 

HeM  alsOj  thp.t  the  whole  beneficial  interest  in  the  trust  property  belonged  absolutely 
to  the  cestui  que  trust,  with  the  single  exception  that  she  could  not  alienate  the 
same  during  the  joint  lives  of  herself  and  her  husband,  without  his  consent;  nor 
without  the  concurrence  of  the  trustee. 

Held  further,  that,  upon  the  death  of  her  husband,  thexestui  que  trust  became  ab- 
solutely entitled  to  the  land,  for  all  purposes ;  and  that  the  estate  (o  which  she  was 
then  entitled  in  equity,  under  the  provisions  of  the  trust  deed,  was  an  absolute 
right  to  the  possession  of  the  property,  and  to  the  receipt  of  the  rents  and  profits 
thereof,  and  the  power  to  dispose  of  the  same  to  any  person,  by  deed  or  will. 
And  that  in  case  of  her  death  without  will,  and  without  alienating  it  in  her  life- 
time, it  would  descend  to  her  heirs  at  law,  in  the  same  manner  as  if  the  legal  title 
had  been  conveyed  to  her  at  the  time  she  acquired  her  equitable  interest  in  the 
property,  by  the  deed  of  trust. 

Whether  the  cestui  que  trust  would  not  have  had  the  right  to  devise  the  premises, 
during  the  life  of  her  husband,  so  as  to  vest  the  legal  title  in  the  devisee,  without 
any  conveyance  from  the  trustee,  under  the  provisions  of  the  revised  stalutea 
relative  to  powers,  in  connection  with  the  operation  of  the  47th  section  of  tha 
article  relative  to  uses  and"  trusts  t     Qtuzre. 

^  bona  fide  purchaser  of  property,  from  a  previous  grantee,  to  whc  In  it  bad  been 
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conveyed  for  the  purpose  of  defrauding  creditors,  is  entitled  to  protection  against 
the  claims  of  the  creditors  who  were  intended  to  be  dufrauded  by  tlie  first  con- 
veyance. 

This  was  an  appeal  by  the  defendant,  H.  M.  Western,  from 
&  decree  of  the  late  assistant  vice  chancellor  of  the  first  circuit, 
Getting  aside  a  conveyance  from  I.  G.  Collins,  deceased,  to  E. 
K.  Collins,  in  trust,  for  Mary  Collins,  of  certain  lands  upon 
Staten  Island,  which  were  subsequently  sold  and  conveyed  by 
her  to  the  defendant  Western.  The  ground  upon  which  the 
complainants  sought  to  set  aside  the  trust  deed  was,  that  it  was 
fraudulent  and  void  as  against  them,  as  creditors  of  I.  G.  Collins. 

The  following  opinion  was  delivered  by  the  assistant  vice 
chancellor : 

Hoffman,  A.  V.  C.  The  bill  was  filed  for  the  purpose  of 
setting  aside  an  alleged  voluntary  and  fraudulent  settlement  of 
property,  made  by  Israel  G.  Collins,  deceased  ;  the  title  to  which 
is  now  vested  in  the  defendant  Western. 

In  the  year  1817,  John  Mathews,  of  South  Carolina,  made  his 
will,  by  which  he  gave,  among  other  bequests,  to  his  executors, 
in  trust,  for  his  daughter  Mary,  then  the  wife  of  Israel  G.  Col- 
lins, the  one  half  part  of  certain  slaves,  to  her  use,  during  her 
life,  free  from  the  control  of  her  husband ;  and  upon  her  decease,  to 
herchildren  equally;  with  apowerof  disposition,  if  there  were  no 
children.  Upon  an  application  to  the  court  of  chancery  of  South 
Carolina,  a  sale  of  the  slaves  was  ordered,  under  the  direction 
of  a  master,  and  it  was  further  ordered  that  Israel  G.  Collins  and 
John  Frazer  should  be  substituted  as  trustees  of  the  portions 
coming  to  their  lespective  wives,  on  their  giving  to  the  master 
ample  security,  in  double  the  amount  of  the  property  to  be  re 
ceived  by  them,  to  secure  the  same  to  the  uses  and  trusts  pre 
scribed  by  Mathews'  will.  The  proportion  of  Mary  Collins,  of 
the  proceeds,  amounted  to  $7596,25 ;  and  this  sum  was  pam 
over  to  Collins,  by  the  court,  on  his  giving  a  bond,  with  Frazer 
as  security,  in  double  the  amount,  dated  26th  of  February,  1818. 
The  bond  was  given  to  the  complainant,  William  H.  Gibbs, 
under  whose  direction,  as  masier,  the  sale  was  made.    The 
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, condition  recited  the  proceedings,  and  was,  that  the  c  1  (igors 
should  be  answerable  for  the  amount,  subject  to  the  trusts  '^f  the 
said  will.  On  the  7th  of  August,  1828,  Israel  G.  Collins  con 
veyed  to  Edward  K.-Collins,  certain  property  in  the  cii'y  ot 
New-York,  by  one  deed,  and  a  farm  on  Staten  Island,  the  sub- 
ject of  the  present  suit,  by  another  deed.  Both  conveyances 
were  upon  trusts  for  his  wife,  which  it  may  be  necessary  after- 
wards to  notice. 

In  the  year  1831,  Israel  G.  Collins  died.  On  the  8th  day  of 
April,  1833,  Mary  Collins,  the  widow  of  Israel  Q.,  sold  the 
property  to  the  defendant  Western,  giving  him  a  certificate 
which  under  the  trust  deed  was  prescribed,  and  which  he 
insists  entitles  him  to  a  conveyance  from  the  trustee.  The  bill 
was  filed  on  the  30th  of  April,  1833.  Mary  Collins  died  in  1835, 
and  her  whole  interest  in  the  original  bond  vests  in  her  chil- 
dren, who  are  made  defendants.  If  the  deed  to  Western  is 
sustained,  the  right  to  the  property  is  vested  in  him.  The 
complainant  Freeman,  is  a  master  of  South  Carolina,  who  has 
su(Jceeded  to  the  office  of  Gibbs.  Frazer  is  the  surety  in  the 
bond. 

It  is  necessary  to  put  the  case  upon  the  ground  of  a  surety 
applying  to  this  court  to  compel  the  principal,  or  his  estate,  to 
indemnify  him.  No  question  can  exist  as  to  such  right,  when 
the  debt  is  due,  and  the  principal  is  insolvent.  This  is  the  plain 
doctrine  of  the  civil  law ;  and  some  cases  in  the  court  of  chan- 
cery have  gone  further.  {Digest,  17,  1,  22.  1  Domat,  Book 
3,  tit.  72.  §  3.  4  Inst.  3,  21.  6  Code  Napoleon,  3,  14,  2,  art. 
2032.  Ruber,  lib.  3.  .fust.  21,  11.  Earl  of  Ranelaiigh  v. 
Hayes,  1  Vern.  190.  Lee  v.  Rook,  Moseley,  318.  Campbell 
V.  Macomb,  4  John.  Ch.  R.  538.  Cock  v.  Ravie,  6  Ves.  284.) 
But,  in  truth,  payment  of  the  bond  might  be  called  for  at  any 
time,  even  during  Collins'  life,  and  when  no  default  had  been 
mado  in  paying  the  interest,  I  think  this  could  have  been  done. 
Certainly  upon  his  insolvency,  or  after  his  death.  The  public 
officer  of  the  court  was  the  obligee,  and  a  trustee,  and  had  a 
right  to  sue  when  he  chose ;  and  was  bound  to  sue  upon  a  rea- 
Bonable  apprehension  of  risk.     The  bill  is,  in  effect,  one  by  a 
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trustee  on  behalf  of  the  children,  to  obtain  payment  out  of  the 
property  of  the  principal  debtor,  and  the  surety  need  not  have 
been  a  party  ;  though  the  uniting  him  is  not,  at  least  upon  the 
Iiearing,  a  matter  of  objection. 

Again  ;  it  is  objected  by  the  counsel  of  the  defendant  Wes- 
tern, that  such  a  bill  cannot  be  filed,  without  a  judgment  at  law 
being  first  obtained,  and  an  execution  issued  fruitlessly.  This 
rule  of  the  court,  however,  never  prevails  after  the  decease  of  a 
debtor.  Tf  there  was  no  judgment  in  his  lifetime,  no  suit  at  law 
is  necessary.  The  creditors  come  into  this  court  for  satisfac- 
tion of  the  demand,  and  may  assail  a  fraudulent  conveyance,  so 
as  to  render  the  property  assets  for  the  payment  of  their  debts, 
without  any  proceedings  at  law.  This  was  done  in  iMsh  v. 
Wilkinson,  (5  Ves.  384,)  the  bill  being  against  the  executor, 
and  the  widow  of  the  grantee.  So  in  Kidney  v.  Coussmaker,  (12 
Ves.  152,)  in  Hollowayv.  Millard,  {I  Mad.  Rep.  414,)  the  bill 
was  against  executors  of  a  testator  and  trustees  in  a  settlement, 
charging  that  the  personal  assets  were  insufiicient,  and  a  fraud 
on  the  deed.  In  Richardson  v.  Smallwood,  (Jac.  Rep.  552,) 
the  suit  was  instituted  by  the  plaintifi^,  on  behalf  of  himself  and 
the  other  creditors  of  Froom,  deceased,  for  the  purpose  of  setting 
aside  a  voluntary  settlement  made  by  him.  The  plaintiff  be- 
came a  creditor  in  fact,  after  Froom's  death,  under  a  covenant 
in  a  lease,  granted  by  the  latter.  He  sued  the  personal  repre- 
sentative of  Froom,  for  a  breach  of  covenant,  and  recovered 
damages;  soon  afterwards  he  filed  the  bill.  The  subject  of  the 
settlement  was  leasehold  property.  It  was  held  that  the  princi- 
pal debts  had  not  been  proven,  but  there  was  ground  for  inquiry 
as  to  their  existence ;  and  if  proven,  that  the  settlement  would 
be  void,  and  all  creditors  must  be  let  in.  In  the  case  of  Smith 
v.  Comstoc/c,  Sept.  1841,  I  held  that  a  judgment  creditor,  who 
was  such  at  the  death  of  the  assignor  of  a  fraudulent  convey- 
ance of  personal  property,  might  file  a  bill  on  hss  own  account 
solely,  and  obtain  a  preference  over  all  others ;  in  the  same  man- 
ner as  if  the  debtor  was  living.  This  decision  was  chiefij 
grounded  on  the  Bank  of  the  United  States  v.  Burke,  (4  Blackf. 
141,)  and  the  decision  in  Osborfi  v.  Mass,  (7  John.  Rep.  181,) 


224  CASES  IN  CHANCERY.  [Nov.  13 


Frazer  v.  Western. 


and  Anderson  v.  Roberts,  (18  Idem,  526.)  The  case  in  Indiana 
went  further.  The  judgment  was  recovered  against  the  admin- 
istrator of  the  fraudulent  grantor,  and  the  property  was  real 
estate. 

,  Now,  at  no  time  would  a  judgment  against  executors  have 
been  of  any  avail  as  to  'real  estate,  although  a  judgment  for 
assets  quando  acciderint,  would  give  a  preference  when  those 
came  to  hand ;  under  the  revised  statutes  that  privilege  is  de- 
stroyed. (2  R.  S.  87,  §  28.)  What  possible  utility,  then,  can  there 
be  in  suing  the  executors  at  law,  when  the  judgment  will  not 
give  priority  either  as  to  real  or  personal  estate?  It. may  well 
be  that  the  personal  estate  should  be  shewn  to  be  insufficient; 
because  even  a  volunteer  may  have  a  right  to  have  the  admitted 
assets  of  the  estate  first  applied.  But  this  is  matter  of  fact 
merely,  and  can  as  well  be  charged  and  proven  under  an  alle- 
gation of  insolvency,  or  insufficiency,  as  established  by  an 
execution  returned  unsatisfied.  The  same  remark  applies  to 
the  objection  that  the  parties  devisees  should  'be  proceeded 
against  at  law,  to  ascertain  that  there  is  no  other  property  liable. 
Without  saying  that  this  would  be  essential,  even  where  the 
party  died  seized  of,  or  devised  other  property,  the  matter  is  one 
of  allegation,  as  a  fact ;  and  a  charge  of  general,  insolvency 
would  be  sufficient,  and  would  save  a' bill  from  a  demurrer. 

It  is  therefore  clear,  in  my  opinion,  that  a  bill  may  be  filed 
by  a  creditor,  after  the  death  of  a  debtor  who  has  made  a  fraudu- 
lent assignment,  without  a  judgment  against  the  personal  repre- 
sentative or  heirs,  at  least  ufion  a  chai'ge  of  insolvency  at  his 
death.  But  the  question  is,  whether  such  a  bill  must  not  be  on  be- 
half of  all  the  creditors,  or  whether  it  may  be  for  the  sole  advantage 
•  of  the  creditor  filing  it?  The  case  is  very  different  where,  as  in 
Smith  V.  Comstock,  the  judgment  was  recovered  in  the  assignee's 
lifetime,  and  an  execution  returned  unsatisfied.  It  is  perfectly 
consistent  with  the  privilege  of  the  debtor,  that  such  a  creditor 
should  get  a  preference.  His  lien  had  attached  upon  the 
property  withheld  from  him,  although  he  was  compelled  to  re- 
.sort  here  for  relief.  Upon  a  careful  consideration  of  the  author' 
ities,  I  am  of  opinion  that  the  case  in  Indiana  will  not,  since  the 
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revised  statutes,  apply  in  this  state  to  a  judgment  creditor,  who 
obtained  his  judgment  after  the  party's  death.  Of  course  it  wilJ 
not  apply  where  no  judgment  has  been  obtained.  For  in  such 
a  case  the  suit  must  be  on  behalf  of  all  the  creditors,  and  will 
avail  for  all  who  could  impeach  the  conveyance.  It  is  said  by 
Lord  Hardwick,  in  Walker  v.  Barroios,  (1  Atk.  94,)  that  where 
a  man  has  died  indebted,  who,  in  his  lifetime,  made  a  voluntary 
settlement,  upon  application  to  this  court  to  make  it  subject  to 
his  debts,  as  real  assets — the  court  has  always  denied  it  unless  it 
was  shown  he  was  indebted  at  the  time.  In  Russell  v.  Ham- 
mond, (1  Atk.  13,)  the  bill  was  by  creditors  of  William  and 
G.  Hammond,  deceased,  to  be  relieved  from  various  settlements 
made  after  the  marriage  of  William  Hammond,  and  alleged  to 
be  fraudulent  as  against  those  creditors;  seeking  that  such 
fraudulently  settled  property  might  be  sold,  and  the  proceeds 
applied  in  aid  of  the  other  estates,  towards  payment  of  the  debts. 
The  master  of  the  rolls  decreed  a  general  account  of  the  per- 
sonal estate  of  William  Hammond,  to  be  applied  in  payment  of 
the  plaintiffs.  And  all  other  the  bOnd  creditors  of  William 
Hammond  in  a  course  of  administration — the  .same  as  to  the 
personal  estate  of  G.  Hammond,  (of  course  the  personal  represen- 
tatives were  parties.)  The  decree  declared,  that  if  the  personal 
estates  were  not  sufficient  to  pay  the  plaintiffs,  and  other  bond 
creditors,  then  that  the  settlement  made  of  the  leasehold 
estates  was  fraudulent,  with  respect  to  the  creditors,  and 
ought  to  be  set  aside ;  and  that  such  part  of  the  leasehold 
as  was  the  proper  estate  of  G.  Hammond  at  the  time  of  making 
such  settlement,  should  be  applied  in  satisfaction  of  such  of  his 
bond  creditors  as  his  personal  estate  should  fall  short  of  satisfy- 
ing. The  same  directions  were  given  as  to  so  much  of  the 
leasehold  as  was  William  Hammond's  proper  estate  at  the  time 
of  the  settlement.  An  account  of  the  rents  of  the  leasehold 
property  received  by  Elizabeth  Hammond  was  directed,  and  if 
insufficient  to  pay.  the  creditors,  then  a  competent  part  of  the 
lpa"",hold  property  was  to  be  sold,  and  the  money  applied  to  pay 
tht;m.  Upon  an  appeal  to  Lord  Hardwick  he  said,  that  what 
was  sought  by  the  creditors  was  an  application  of  the  leasehold 
Vol.  I.  29 
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estate  as  assets  for  the  payment  of  their  debts.  He  reversed  the 
decree  as  to  one  of  the  leasehold  estates,  and  affirmed  it  as  to 
the  other.     The  principle  of  the  decree  was  therefore  sustained. 

I  look  upon-this  authority  as  very  instructive  upon  this  sub- 
ject. First,  it  shows,  that  the  other  personal  estate  of  a  fraudu- 
lent settler  ought  first  to  be  resorted  to*  next,  that  a  judg- 
ment against  the  testator,  or  intestate,  or  the  representative,  is 
needless ;  and  lastly,  I  think  it  tends  to  show  that  the  subject 
matter  of  the  fraudulent  settlement,  or  assignment,  becomes 
equitable  assets,  and  as  equitable  assets  is  distributable  equally 
or  proportionally.  The  use  of  the  phrase  in  a  course  of  admin- 
istration, when  applied  to  the  regular  personal  estate,  and  its 
omission  when  the  direction  is  given  as  to  the  settled  estate,  is 
a  circumstance  of  much  weight.  This  point,  however,  is  by  no 
means  certain,  and  it  may  be  that  the  court  in  England  still  re- 
gards the  priority  of  the  law  in  distributing  legal  assets,  as  ap- 
plicable to  such  a  case.  In  our  state  this  priority  is  now 
permitted  in  a  few  instances  only,  and  all  means  of  giving  it 
among  debts  of  equal  degree  are  abolished. 

The  cases  in  South  CaroVmaoi Brockmanv.  Bowman,  (1  HilPs 
Ch.  R.  338,)  and  Browji  v.  McDonald,  {Id.  297,)  establish  the 
position  that  no  preference  can  be  obtained  by  one  creditor  over 
others,  by  filing  a  bill  to  impeach  a  fraudulent  conveyance.  But  1 
think  the  former  case  goes  too  far  in  holding  that  the  property 
delivered  to  the  executor  should  be  applied.  In  Ainslie  v. 
Radcliff,  (7  Paige,  444,)  the  chancellor  adverts  to  the  right  of 
one  judgment  creditor  of  the  decedent,  to  obtain  a  preference 
over  others  of  the  same  class,  by  taking  proceedings  subsequent 
to  his  death ;  such  as  suing  out  execution.  I  look  upon  this  as 
strengthening  the  view  taken,  that  the  filing  a  bill  here,  upon  a 
judgment,  before  a  party's  death,  will  give  a  preference. 

Ill  Whittington  v.  Jennings,  (6  Sim.  Rep.  493,)  S:  Tice  had 
a  life  interest  in  certain  nine  shares  vested  in  trustees,  with  a 
power  of  appointing  the  same  to  the  extent  of  £760,  in  such 
persons  as,  by  deed,  or  will,  he  should  name.  In  1834  he  be- 
came indebted  to  the  plaintifi"  in  £68,  and  gave  him  a  warrant 
of  attorney  to  seciirethat  sum.     In  1816,  he  owed  the  plaintiff 
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£107.  And  in  that  year  he  made  a  voluntary  appointment  of  the 
£760  in  favor  of  the  defendants ;  but  of  this,  the  plaintiffs  had 
no  knowledge,  until  after  Tice's  death.  Payments  were  made 
exceeding  the  sum  due  at  the  date  of  the  appointment,  but  still 
the  actual  balance  of  debt  was  increased  until  it  amounted,  a" 
Tice's  death,  to  £536.  He  appointed  the  plaintiff  his  executor. 
The  defendants  claimed  to  have  the  £760  paid  to  them,  and 
the  plaintiff  filed  his  bill  to  have  the  appointment  declared 
fraudulent,  as  against  himself  and  the  other  creditors,  if  any. 
The  vice  chancellor  declared  that  Tice  was  insolvent  in  1811, 
and  not  solvent  subsequently,  and  that  the  plaintiff  was  entitled 
to  the  £760,  as  part  of  the  testator's  assets.  In  this  particular 
I  apprehend  the  vice  chancellor  was  wrong.  The  property 
might  be  considered  as  assets  for  the  payment  of  debts ;  and  the 
plaintiff  was  apparently  entitled  to  his  £536,  but  the  surplus 
could  not  be  taken  from  the  volunteer  as  assets,  unless  there 
were  other  creditors  to  be  ascertained  by  an  inquiry. 

The  case  of  Shears  v.  Rogers,  (3  Barn.  S^  Adol.  362,)  also 
f.e.serves  notice.  The  action  was  debt  on  bond.  A  plea  of 
plene  administravit  prseter  £106  3  11.  The  question  was, 
whether  a  certain  lease,  agreed  to  be  of  the  value  of  £200,  was 
assets  in  the  defendant's  hands.  After  the  debt  accrued,  and 
the  debtor  had  been  threatened  with  legal  measures  to  recovei 
it,  he  made  a  voluntary  assignment  of  the  lease  in  question  to 
the  defendant  for  the  use  of  his  daughter-in-law.  He  continued 
in  possession  of  the  premises  till  his  death,  and  by  his  will  ap- 
pointed the  defendant  his  executor.  The  defendant  delivered 
the  deed  of  assignment  to  the  husband  of  one  of  the  daughters- 
in-law.  Lord  Tenterden  said,  (and  the  remark  is  very  perti- 
nent to  the  present  case,  on  the  question  of  insolvency,)  "a  man 
owing  £500,  and  having  property  to  that  amount,  may  render 
himself  insolvent  by  assigning  it  over  to  a  third  person.  There 
is,  undoubtedly,  high  authority  for  saying  that  a  party  must  be 
in  insolvent  circumstances  to  render  a  conveyance  to  him  fraudu- 
lent within  the  statute  ;  but  that  must  not  be  understood  as  im- 
porting that  a  person  may  not  render  himself  insolvent  by 
conveying  his  property  to  a  person  who  is  not  a  creditor.    Tha 
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authorities  show,  that  wherever  a.  man  makes  a  gift  of  goods, 
which  gift  is  fraudulent  and  void  as  against  creditors,  and  diesj 
he  is  considered  to  have  died  in  full  possession  with  respect  to  the 
claims  of  the  creditors,  and  the  goods  are  assets  in  the  hands  of 
his  executor." 

There  are  some  expressions  of  the  other  judges  in  this  case, 
tending  to  show  that  the  fraudulent  lease  was  assets  at  large; 
and  Bethell  v.  Stanhope,  {Cro.  Eliz.  810,)  is  cited  by  Justice 
Taunton  as  law.  Certainly  it  is  not  law  in  our  state.  It  is  clear- 
ly overruled  by  Osborne  v.  Moss,  (7  John.  Rep.  161.)  I  take 
the  expression  of  Lord  Tenterden  to  show  the  true  state  of  the 
Jaw — the  goods  are  assets  in  the  hands  of  any  one  who  holds 
them,  for  payment  of  the  creditors,  and  in  respect  of  them,  but 
for  no  one  else.  Justice  Littledale  says,  "  the  assignment  was 
void  as  soon  as  the  creditors  claimed  to  treat  it  as  such,  though 
not  until  then." 

It  may  be  added  that  if  a  single  creditor  files  a  bill,  he  gets  a 
decree  merely  for  the  payment  of  his  demand  in  a  course  of  ad- 
ministration. {Ait'y  Gen.  v.  Cornthwaite,  2  Cox,  45.)  Mr.  Bell 
testified  before  the  English  commissioner  of  1816,  that  bills  by 
a  creditor  of  a  deceased  party  not  on  behalf  of  himself  and  all 
the  other  creditors  are  almost  disused. 

And  upon  the  doctrine  of  a  distribution  of  assets  equally,  the 
late  cases  of  Mitchelsony.  Piper,  (8  Sim.  65,)  and  Wilson  v. 
Paul,  {Id.  63,)  are  very  strong.  It  was  there  held,  that  where  an 
executor  had  paid  a  part  of  a  debt,  the  creditor  could  not  receive 
any  more  out  of  legal  or  equitable  assets  until  the  other  creditors 
were  paid  proportionably. 

The  results  which  I  have  arrived  at  in  the  present  case,  and 
in  that  of  Smith  v.  Comstock,  are  these :  That  where  a  creditor 
has  obtained  a  judgment  in  the  lifetime  of  a  fraudulent  assignor, 
and  issued  his  execution,  fruitlessly,  he  may  file  a  bill  after  the 
death  of  the  assignor  to  set  aside  the  assignment,  and  will  have 
a  preference,  whether  the  assigned  property  is  real  or  personal, 
in  the  same  manner  as  if  the  debtor  had  been  living.  That  if 
the  assignor  dies  before  a  judgment  is  recovered,  no  right  of 
preference  can  be  obtained ;  and  a  bill  filed  for  the  purpose  of 
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•Oiling  aside  Ihe  conveyance  must  be  on  behalf  of  Ihe  complain- 
ant and  all  others,  the  creditors  of  the  assignor.  This  is  on  the 
ground  that  the  property  fraudulently  conveyed  remains  the 
property  of  the  grantor  as  to  creditors,  though  not  as  to  any 
other  persons :  and  when  this  court  is  applied  to  it  will  treat  such 
property,  according  to  its  favorite  doctrine,  as  equitable  assets. 
The  law  having  now  provided  that  there  shall  be  no  legal  pre- 
ference among  debtors,  except  in  the  case  of  the  tJnited  States 
And  for  taxes  and  judgments  against  the  deceased,  there  is  nothing 
(0  prevent  the  application  of  this  doctrine  with  these  exceptions. 
But  the  property  can  be  decreed  assets  only  as  to  creditors.  If, 
by  means' of  the  statute  of  limitations,  releases  or  otherwise,  these 
can  be  excluded,  the  voluntary  gift  will  stand,  and  it  will  stand 
as  to  any  surplus  after  paying  admitted  creditors. 

There  can  be  no  question  that  the  conveyance  to  Mrs.  Collins 
was  fraudulent  and  void.  Collins  was  indebted  to  his  partners, 
and  had  been  for  several  years.  A  judgment  had  been  entered 
against  him  for  rent  in  the  year  1826,  which  was  never  satis- 
fied ;  and  there  was  the  very  heavy  debt  in  question  of  $7590,  for 
money  received  by  him  and  spent.  He  appears  to  have  had  no 
property  whatsoever,  but  the  two  parcels  of  land  conveyed  by 
him.  The  evidence  respecting  his  claims  under  the  French  treaty 
is  too  vague  for  any  reliance.  The  value  of  the  property,  as 
tested  by  the  sales,  was  about  $3600 ;  and  the  remark  of  Lord 
Tenterden  before  noticed  is  here  very  appropriate.  After  the 
dissolution  of  the  firm,  as  I  understand,  he  had  been  in  the  lu- 
natic asylum,  supported  by  his  son  ;  and  it  cannot  be  questioned 
that  ho  died  insolvent,  and  was  so  in  August,  1828,  the  date  of 
the  deeds. 

It  may  be  considered  as  not  entirely  settled  in  England ^ 
whether  any  extent  of  debt  short  of  insolvency  will  be  sufficient 
to  render  a  voluntary  settlement  fraudulent.  [iSee  Townsendv. 
WestacoU,2  Beavaji,  340 ;  Norcutt  v.  Dodd.,  1  Craig  <^'  Phill. 
100 ;  Shears  v.  Rogers.  3  Barn.  ^-  Adol.  362  ;  Bonny  v.  Grif~ 
fitk,  Hayes'  Exch.  R.  120.)  It  is  not  disputed  that  in  this  courl 
the  judge  is  the  substitute  for  the  jury  at  common  law :  and  the 
■juestion  is  what  satisfies  him  of  a  fraudulent  intention.    But  h(! 
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also  is  expressly  prohibited  by  the  statute,  (2  R.  S.  137,  §4,)  from 
sayina:  that  the  deed  is  fraudulent,  simply  because  it  is  voluntary. 
He  is  however  at  liberty  to  treat  a  heavy  amount  of  debt 
as  a  strong  evidence  of  such  intent,  and  utter  insolvency  as  a 
proof  of  insuperable  force.  Thus  I  understand  the  statute,  andi 
this  view  is  sanctioned  by  the  explanations  of  the  revisers. 
They  adopted  the  section  as  the  basis  of  the  doctrine  of  Van 
Wyck  V.  Seward,  as  to  creditors,  and  in  order  to  do  away  with 
the  severity  of  Meade  v.  U.vingston.  They  had  also  in  view 
the  abolition  of  the  then  existing  rule  as  to  subsequent  purcha- 
sers. While,  therefore,  I  am  obliged  to  pronounce,  as  a  matter 
of  fact,  that  there  was  a  fraudulent  intent  in  the  matter  of  this 
conveyance,  I  am  at  liberty  to  give  all  the  weight  to  other  facts 
which  the  courts  have  undeviatingly  attributed  to  them  ever 
since  the  statute  of  Elizabeth;  and  certainly  no  judge  can  be 
found  who  has  not  admitted  that  utter  insolvency  was  enough 
to  establish  the  fraudulent  intention  against  existing  creditors  of 
a  voluntary  grantor.  Whether  a  court  of  law  can  set  aside  a 
verdict,  or  repeatedly  set  it  aside,  where  the  jury  find  a  convey- 
ance free  from  fraud  in  a  case  of  palpable  fraud  in  law  before 
the  act,  is  a  question  it.  becomes  me  not  to  enter  upon. 

But  the  more  difficult  question  relates  to  the  rights  of  the  de- 
fendant Western.  Mr.  Western  shelters  himself  under  the  plea 
of  there  being  no  fraud  in  the  transaction ;  that  a  valuable  con- 
sideration was  in  fact  received  by  Collins ;  and  next,  if  that 
ground  fails,  that  he  is  a  purchaser  for  valuable  consideration 
without  notice. 

The  first  branch  of  this  defence  is  plainly  unsupported.  His 
answer  distinctly  admits  that  all  the  interest  on  the  bond  had 
been  duly  paid  to  Mrs.  Collins  down  to  the  filing  of  the  biU. 
No  debt  therefore  existed  from  the  husband  to  the  wife,  arising 
out  of  the  account.  Then  it  is  said  that  the  husband  had  re- 
ceived some  property  given  to  hi?  wife  by  her  brother's  will. 
There  is  no  proof  of  this,  and  the  averment  is  plainly  irre- 
sponsive. 

It  does  not  appear  necessary  to  dwell  upon  the  nature  of  Mrs. 
Collins'  estate  and  right,  under  the  conveyance  from  her  ha* 
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band,  or  the  operation  of  the  revised  statutes  upon  th^t  estate. 
It  is  sufficient  to  say  that  the  equitable  estate  was  first  given  to 
her  in  fee  :  and  then  an  absolute  power  of  appointment  of  the 
fee  by  means  of  a  certificate,  under  which  her  trustee  was  bound 
to  convey.  If  no  appointment  was  made,  then  it  was  to  go  to 
her  heirs.  Under  the  appointing  power,  therefore,  she  could 
direct  a  conveyance  without  her  husband's  joining. 

The  defendant  Western  states  that,  in  1833,  he  obtained  a 
judgment  against  Mary  Collins  for  $326,37,  and  had  also  a  claim 
against  her  amounting  to  about  $300 ;  that  Mary  applied  to  him 
to  purchase  the  property  in  question — then  producing  the  trust 
deed  to  him  as  evidence  of  her  ownership — that  he  had  no  know- 
ledge or  notice  of  any  matters  other  than  those  expressed  in  such 
trust  deed,  and  he  entered  into  a  negotiation  with  Mary  for  the 
purchase ;  that  a  partial  bargain  was  made,  and  afterwards  re- 
duced to  writing,  and  duly  recorded  before  the  filing  of  the  bill, 
and  in  pursuance  thereof  the  defendant,  on  the  8th  of  April, 
1833,  paid  to  her  $1400  in  cash,  and  executed  a  satisfaction 
piece  of  the  judgment,  and  a  discharge  of  the  other  debt,  and 
took  from  her  a  full  and  absolute  conveyance  of  the  premises. 
He  states  that  Edward  H.  Collins  and  John  Anthon  knew  of 
.the  contract  in  time  to  have  given  him  notice;  but  of  this  there 
was  no  proof.  He  adds  that  he  has  tendered  the  certificate  to 
the  trustee  and  required  a  release,  but  that  the  trustee  has  refused 
to  execute  the  same. 

The  defendant  had  been  the  counsel  of  Mrs.  Collins,  and  had 
so  far  dealt  with  her  as  to  have  become  entitled  to  his  judgment 
and  the  debt  of  $300.  His  answer  iri  strictness  'denies  notice 
only  at  the  time  of  the  negotiation,  not  when  the  money  was 
paid ;  but  as  he  denies  the  fraud  entirely,  and  also  the  insolvency, 
I  may,  perhaps,  consider  this  difiiculty  removed,  and  that  the 
assertion  is,  he  knew  nothing  of  the  facts  constituting  the  fraud, 
when  the  transaction  was  consummated.  He  had,  however,  the 
trust  deed  in  his  possession,  and  of  course  is  charged  with 
knowledge  of  every  thing  in  it. 

That  deed  showed  that  the  consideration  was  nominal,  and 
the   conveyance  a  voluntary  one  by  a  husband  to   his  wife. 
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It  showed  that  there  was  a  trustee,  and  that  upon  her  certifica-ta 
he  was  to  convey.  The  question  is  whether  the  defendant,  be- 
ing clearly  chargeable  with  notice  of  the  deed  being  voluntary, 
is  not  chargeable  with  the  duty  of  inquiring  whether  it  was  mada 
in  a  state  of  insolvency,  and  into  all  the  facts  connected  with  it. 

In  Sigourney  v.  Munn,  (7  Conn.  Rep.  333,)  the  law  is 
well  expressed  by  Chief  Justice  Hosmer.  "  Whatever  is  suffi 
cient  to, put  a  person  on  inquiry  is  considered  in  equity  as  con- 
veying notice ;  as  the  law  imputes  to  a  person  the  knowledge  of 
a  fact  of  which  the  exercise  of  common  prudence  and  ordinary 
diligence  must  have  apprised  him.  Holbrook,  who  must  be  pre- 
sumed to  have  read  this  writing,  could  not  fail  to  observe  its  pe- 
culiarities, to  have  his  attention  awakened  by  them,  and  to  see 
the  path  which  would  conduct  him  to  a  full  knowledge  of  the 
plaintiff's  rights." 

In  Kennedy  v.  Green,  ( 3  Myl.  Sc  Keen,  699,)  some  suspicious 
circumstances  appeared  upon  the  face  of  a  deed  under  which 
the  defendant  claimed.  The  master  of  the  rolls  said,  "the  pe- 
rusal of  the  deeds  would  have  led  every  man  of  business  to  the 
conclusion  that  there  was  something  irregular,  and  the  nature 
of  the  transaction  would  therefore  have  induced  an  inquiry 
which,  if  pursued  with  reasonable  diligence,  would  have  led,  by 
reference  to  the  plaintiff,  to  a  full  knowledge  of  all  the  circum- 
stances." 

Upon  a  rehearing  before  Lord  Brougham,  he  said:  "The 
principle  is  quite  undeniable,  and  that  whatever  is  notice  enough 
to  excite  attention  and  call  for  inquiry,  is  also  a  notice  of  every 
thing  to  which  it  is  afterwards  found  such  inquiry  would 
have  led,  although  all  was  unknown  for  want  of  the  investi- 
gation." 

See  further,  Taylor  v.  Baker,  {Dan.  R.  79  ;)  Booth  v.  Bar- 
num,  (9  Con7i.  R.  289 ;)  Hawley  v.  Cramer,  (4  Cowen,  717 ;) 
Green  v.  Slayter,  (4  John.  Ch.  47 ;)  Pendleton  v.  Fay,  (2  Paige, 
204.)  Now  in  the  present  case,  how  slight  an  inquiry  musi 
have  led  to  the  knowledge  of  Collins'  insolvency?  An  inquiry 
of  Edward  K.  Collins  to  whom  the  deed  of  settlement  led  bim. 
would  have  shown  that  his  father  had  been  in  the  asylum;  hac' 
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ueen  supported  by  him,  and  was  utterly  insolvent  at  the  dissolu- 
tion of  the  firm,  in  May,  1830  ;  and  he  would  have  been  led  tc 
the  inquiry  whether  he  was  also  insolvent  at  the  date  of  the  deed, 
in  August,  1828. 

Again,  the  defendant's  witness,  Boardman,  says  that  in  a  con- 
versation between  Mrs.  Collins  and  the  defendant,  she  said  he 
had  fairly  bought  the  land  at  her  repeated  request,  when  no  other 
porson  would  take  the  title  she  could  give.  I  may  say  in  the 
language  of  Sir  William  Grant,  (7  Ves.  170,)  "  It  was  not  neces- 
sary to  use  any  exertion  to  obtain  information,  but  merely  not  to 
shut  his  eyes  against  the  information  which,  without  extraordi- 
nary neglect,  he  could  not  avoid  receiving." 

There  are  two  cases,  however,  deserving  notice  upon  this 
head,  {Kenny  v.  Brown,  (3  Ridg.  P-  C.  462,)  and  Coleman  v. 
Cocke,  (6  Ham.  618.)  In  the  former  an  attorney  was  employed 
to  sue  for  his  client,  and  having  filed  a  bill  obtained  a  decree  for 
y  certain  lands  and  deeds,  and  for  an  account  of  rents ;  he  then 
obtained  from  his  client,  by  fraudulent  statements  and  imposition 
upon  a  very  ignorant  man,  a  lease  of  the  property  forever,  at  a 
rent  of  £36.  The  lease  recited  the  consideration  to  be  the  many 
services  done,  and  obligations  conferred,  upon  the  lessor  by  the 
lessee.  Upon  the  lessee's  marriage,  he  settled  the  property  to  the 
use  of  his  intended  wife  after  his  death,  and  then  in  tail  male. 
Afterwards  a  bill  was  filed  to  set  aside  the  grant,  on  the  ground 
of  fraud.  This  was  abundantly  made  out,  and  the  decree  set 
the  settlement  aside  as  to  the  attorney's  life  estate.  The  chancel- 
lor, Lojfd  Fitzgibbon,  added,  "  I  entertain  some  doubts  whether 
the  nature  of  the  original  transaction  was  not  such  as  necessarily 
led  to  notice  of  the  frauds  committed  by  him,  more  particularly 
as  the  grant,  and  the  consideration  of  it,  are  recited  in  the  settle- 
ment. However,  I  think  that  it  would  be  going  too  far  to  deter- 
mine that  the  recital  of  a  fact  in  a  deed,  which  might,  or  might 
not,  according  to  circumstances,  be  held  in  a  court  of  equity,  to 
amount  to  a  fraud,  would  of  necessity  afiect  a  purchaser  for  a 
valuable  consideration  denying  actual  notice  of  fraud.  Where- 
fore I  did  not  feel  at  liberty  to  go  beyond  the  party's  life  estate." 

From  the  course  of  reasoning,  in  this  case,  it  is  plain  the 
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court  held,  that  the  grant  was  not  per  se  fraudulent,  as  being 
made  to  an  attorney,  but  was  so  from  the  extraneous  circum* 
stances  of  the  fraudulent  practices ;  nor  did  it  appear  on  the 
grant  that  the  connexion  had  not  ceased.  Still  the  authority  is 
of  much  weight  in  favor  of  the  defendant. 

In  Coleman  v.  Cocke,  a  father  had  made  purchases  of  prop 
erty,  and  paid  or  secured  the  purchase  money  himself,  and 
directed  the  conveyances  to  be  made  to  his  son,  who  never  paid 
any  thing.  These  conveyances  were  set  aside  by  creditors  of 
the  father;  but  a  conveyance  to  a  third  person  was  upheld 
under  the  following  circumstances :  The  father  had  procured 
the  deed  to  be  made  to  his  son  William  A.  Bentley,  I  presiime 
the  valuable  consideration  actually  paid,  was  stated  in  the  deed. 
In  1807,  William  A.  Bentley  conveyed  a  parcel  of  the  property, 
amounting  to  600  acres,  to  his  brother  Peter  E.  Bentley,  in  con- 
sideration of  one  dollar.  Then  in  1813,  Peter  E.  Bentley  con- 
veyed to  Coleman  part  of  the  tract  of  600  acres,  for  a  valuable 
consideration.  Notice  of  the  fraud  in  Coleman,  was  charged, 
but  fully  denied  in  the  answer,  and  unsupported  by  evidence. 
This  deed  was  sustained  on  appeal. 

This  cause  is  clearly  distinguishable  from  the  present.  The 
son,  William  A.  Bentley,  appeared  on  the  deeds,  the  lawful 
owner.  He  conveyed  to  Peter  by  a  voluntary  deed,  it  is  true, 
but  that  might  have  raised  a  question  with  Peter's  creditors,  but 
could  not  lead  to  any  supposition  that  the  father's  creditors  were 
defrauded.  Therefore  there  was  nothing  in  the  force  of  the 
instruments  creating  a  suspicion  stimulating  inquiry. 

It  strikes  me  that  the  protection  of  creditors  against  fraudu- 
lent voluntary  deed,  imperatively  requires  the  adoption  of  the 
rule  that  the  purchaser  from  a  voluntary  grantee,  the  wife  or 
child  of  the  grantor,  is  bound,  by  the  knowledge  of  the  deed 
being  voluntary,  to  inquire  into  the  situation  of  the  grantor  at 
the  time  of  its  execution  ;  and  if  the  grantor  was  then  openly 
insolvent,  and  an  inquiry  with  ordinary  prudence  would  have 
disclosed  the  fact,  he  cannot  shelter  himself  under  his  pur- 
chase. Mrs.  Collins  was  made  a  party  to  the  bill,  to  reach  the 
avails  of  the  other  parcels  of  property  sold  by  her ;  and  to  apph 
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it  to  her  interest  in  the  bond.  She  has  died,  and  the  complain- 
ants are  content  not  to  seek  any  relief  against  her  estate,  if  there 
is  any.  I  do  not  see  any  necessity  for  bringing  her  personal 
representatives  or  devisees  into  this  court. 

I  do  not  consider  that  the  personal  representative  of  Israel  G. 
Collins  was  a  necessary  party ;  but  the  bill  was  not  demurrable 
for  making  him  so.  I  think  that  in  these  cases  the  personal 
representative  or  heir  of  a  fraudulent  grantor  need  not  be  a 
party,  where  there  is  a  charge  of  insolvency.  If  the  grantee, 
or  a  purchaser  tinder  him,  sets  up  a  sufSciency  of  estate,  besides 
the  subject  of  the  grant,  it  may,  perhaps,  be  necessary  to  bring 
them  in.  I  do  not  mean  to  say  that  even  in  such  a  case,  this  ii 
3ssential. 

The  result  is,  that  the  bill  must  be  amended,  by  making  it 
on  behalf  of  the  complainant,  and  all  the  creditors  who  may 
come  in  and  contribute.  A  reference  must  be  directed,  to  call 
in  the  creditors  of  Israel  G.  Collins,  to  prove  their  claims ;  the 
master  to  state  the  nature  and  priority  of  the  debts,  proved  be- 
fore him,  according  to  the  provisions  of  part  two,  title  three, 
chapter  six,  article  two,  of  the  revised  statutes. 

The  decree  must  declare  that  the  conveyance  by  Mary  Col- 
lins to  the  defendant  Henry  M.  Western  is  void,  as  to  the  com- 
plainants and  all  other  the  creditors  of  Israel  G.  Collins,  whose 
debts  shall  be  proved  before  and  allowed  by  the  master. 

The  ctnsts  of  the  infants,  and  of  the  public  administrator,  to  be 
allowed  to  the  date  of  the  decree ;  no  future  costs  to  be  allowed 
them,  as  their  interference  in  the  suit  will  be  unnecessary.  The 
question  as  to  the  costs  of  the  other  parties  is  to  be  reserved  until 
the  coming  in  of  the  report. 

II.  M.  Western,  for  the  appellant. 
J.  Anthon,  for  the  complainants. 

/.  Blunt,  for  the  infant  defendants. 

The  Chancellor.  Several  questions  were  raised  and  dis 
posed  of  by  the  assistant  vice  chancellor,  which  it  is  not  neces 
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sdiv  now  to  consider,  in  consequence  of  the  conclusion  at  which 
I  have  arrived,  that  the  defendant  Western  is  entitled  to  pro 
tection  as  a  bona  fide  purchaser  without  notice  of  the, fraud,  it 
any  there  was,  in  the  conveyance  of  August,  1828,  to  E.  K, 
Collins  in  trust.  Nor  is  it  now  necessary  to  consider  the  ques- 
tion, whether  the  assistant  vice  chancellor  was  authorized,  at 
the  hearing  of  the  cause,  to  allow  the  complainants  to  amend 
their  bill,  in  a  part  which  he  deemed  essential,  and  at  once  to 
proceed  to  a  decree;  without  giving  to  the  appellant  an  oppoi- 
tunity  to  answer  the  new  case  made  by  such  amendments. 

The  bill,  among  other  things,  charges  that  the  title  of  Wes- 
tern to  the  premises  is  fictitious,  and  was  created  without  any 
valuable  consideration  ;  with  a  view  to  defeat  the  rights  of  the 
complainants.  And  it  calls  upon  him  to  set  forth  the  nature 
and  origin  of  his  title,  what  he  paid  for  the  same,  and  whether 
the  same  was  not  made  to  defeat  the  complainants'  rights  in 
the  premises.  His  answer  is,  therefore,  directly  responsive  to 
the  bill,  and  as  it  is  not  disproved,  but  on  the  contrary  is  sus- 
tained by  one  witness  in  its  material  parts,  it  is  evidence  in  his 
favor  of  the  facts  contained  therein,  in  respect  to  his  title  and 
the  consideration  thereof.  He  denies  that  the  conveyance  to 
him  from  Mrs.  Collins,  was  without  consideration,  or  that  it  was 
made  in  trust  for  her,  or  that  she  was  to  receive  any  benefit 
therefrom,  by  any  agreement,  express  or  implied,  between  her 
and  him  ;  but  on  the  contrary,  he  insists  that  the  conveyance  to 
him  was  for  his  own  use  and  benefit.  He  also  states  particu- 
larly what  the  consideration  was,  and  how  it  was  paid ;  that 
he  had  a  judgment  against  her,  which  was  a  lien  upon  her  in 
terest  in  the  property,  to  the  amount  of  $326,  and. another  debt 
against  her  of  $300,  for  which  he  held  a  lien  upon  valuaDle 
papers  in  his  hands;  that  she  applied  to  him  to  purchase  the 
premises  in  the  fore  part  of  April,  1833,  after  the  death  of  her  hus- 
band, alleging  that  she  was  the  owner  thereof;  that  she  produced 
to  him  the  original  trust  deed,  as  the  evidence  of  her  right  to  sell 
the  premises;  and  that  he  had  no  notice  of  the  matters  charged 
in  the  complainants'  bill,  except  so  much  thereof  as  appeared  upon 
the  face  of  the  trust  deed.     He  further  states  that  he  there'ipou 
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contracted  with  her  for  the  purchase  of  the  premises,  and  paid 
her  therefor  $1400  in  cash,  and  paid  the  residue  of  the  conside- 
ration by  discharging  his  judgment  against  iier,  and  the  debt  of 
$300,  at  the  same  time  giving  up  the  papers  upon  which  he 
had  a  lien  for  such  indebtedness;  and  that  she  then  gave 
to  him  a  full  and  absolute  certificate  entitling  him  to  the  prop 
erty  according  to  the  terms  of  the  trust  deed,  and  also  a  full 
and  absolute  conveyance  from  her  of  the  premises,  under  which 
he  insists  that  ?ie.  is  the  legal  as""well  as  the  equitable  owner  of 
the  property.  He  also  denies  that  the  grantor,  in  the  deed  of 
trust,  was  insolvent,  or  that  such  deed  was  voluntary  and  with- 
out consideration,  according  to  the  best  of  his  information  and 
belief.  The  answer  therefore  contains  a  substantial  denial  of 
all  knowledge  of  the  complainants'  equitable  rights,  or  that  the 
first  deed  was  fraudulent  and  void,  as  against  the  creditors  of 
the  grantor,  at  the  time  the  defendant  paid  the  purchase  money 
and  obtained  his  title  to  the  premises. 

The  assistant  vice  chancellor  appears  to  have  based  his 
decree  upon  the  erroneous  supposition,  ■that  the  fact  that  the  con- 
sideration mentioned  in  the  deed  of  trust  was  merely  nominal, 
was  constructive  notice  of  the  fact  that  the  grantor  was  insolvent ; 
and  that  the  conveyance  was  made  for  the  purpose  of  defrauding 
the  creditors  of  such  grantor.  In  other  words,  that  there  cannot 
be  a  bona  fide  purchaser  from  a  person  who  is  entitled  to  prop- 
erty by  deed  of  gift,  or  by  a  voluntary  settlement,  in  case  it  after- 
wards turns  out  that  the  grantor  was  indebted  to  such  an  extent 
that  the  conveyance,  or  voluntary  settlement,  would  operate  as 
a  fraud  upon  his  creditors.  This,  however,  is  not  a  correct  ex- 
position of  the  law  upon  this  subject.  The  law  sanctions  a 
conveyance  founded  upon  the  consideration  of  blood  or  of  mar- 
riage merely.  The  legal  presumption  therefore  is,  that  such  a 
conveyance  is  valid,  and  not  a  fraud  upon  the  rights  of  any  one. 
And  the  mere  fact  that  the  purchaser,  from  the  holder  of  such  a 
title,  has  notice  that  it  was  not  founded  upon  a  pecuniary  con- 
sideration, is  not  sufiicient  to  make  it  his  duty,  at  his  peril,  to 
inquire  whether  the  title  of  his  grantor  was  not  fraudulent.  On 
the  contrary,  he  has  a  right  to  act  upon  the  legal  presumption 
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that  such  a  deed  of  gift,  or  voluntary  settlement,  .vas  honestlj 
made;  until  some  other  fact  is  brought  to  his  knowledge  to  raise 
a  suspicion  in  his  mind  that  the  conveyance  was  intended  to 
defraud  some  one.  In  the  present  case,  there  is  some  evidence 
which  renders  it  at  least  probable  that  I.  G.  Collins  was  not  able 
to  pay  all  his  debts,  in  August,  1828,  when  the  trust  deed  was 
executed  ;  especially  if  he  had  no  property  except  his  interest 
in  the  firm  in  which  his  son  was  a  copartner,  and  had  no  capital 
in  that  firm.  But  there  is  not  a  particle  of  evidence  in  this  case 
that  Western,  who  puichased  of  Mrs.  Collins  five  years  after  that 
time,  was  acquainted  with  her  husband,  in  his  lifetime,  or  with 
his  circumstances  in  1828 ;  so  as  to  make  it  his  duty  to  inquire 
whether  I.  C|.  Collins,  or  his  son  who  was  the  grantee  in  the  deed 
of  trust,  had  not  intended  to  commit  a  fraud  upon  the  creditors 
of  the  former,  by  the  execution  of  this  deed  in  favor  of  the  wife. 
The  only  remaining  inquiry  therefore,  is,  whether  the  appel- 
lant acquired  the  legal  title  to  the  premises  in  question,  so  as 
to  entitle  him  to  protection  as  a  bona  fide  purchaser  without 
notice.  The  legal  title, .in  1828,  and  under  the  law  then  in 
force,  was  vested  in  E.  K.  Collins,  the  trustee;  and  the  cestui 
que  trust,  or  her  grantee,  previous  to  1830,  would  only  have 
had  an  equitable  interest  in  the  property.  But  upon  a  careful 
examination  of  the  provisions  of  the  revised  statutes,  I  think  the 
appellant  acquired  the  legal  title  to  the  premises,  under  the  con- 
veyance from  Mrs.  Collins  in  April,  1833.  The  deed  of  1828 
conveys  the  premises  to  the  trustee  upon  a  mere  naked  trust ;  in 
-the  first  place,  for  the  use  and  benefit  of  Mary  Collins  and  liei 
heirs  and  assigns  forever.  It  then  contains  the  further  trust 
that  the  trustee  shall  convey  the  premises  to  such  person  or 
persons  as  she  shall  by  will,  or  by  her  certificate  in  writing, 
during  her  life,  and  after  the  death  of  her  husband,  designate ; 
and  if  no  such  last  v/ill  and  testament  shall  he  made,  or  certi 
ficate  given,  then  to  convey  the  premises  to  her  heirs,  after  hei 
death.  The  trustee,  then,  even  before  the  revised  statutes, 
held  the  premises  as  a  mere  naked  trustee  of  the  legal  estate; 
and  with  a  bare  power  to  convey  to  her  devisee,  grantee,  oi 
heirs,  either  during  her  life  or  afterwards.    I  think,  therefor^ 


1845.)  CASKS  IN  CHANCERY.  y-^ij 


Frazcr  v.  Western. 


that  the  equitable  interest  of  Mrs.  Collins  was  turned  into  a 
legal  estate  in  fee.  in  the  premises,  by  the  operation  of  the  forty- 
seventh  section  of  tiie  article  of  the  revised  statutes  relative  to 
uses  and  trusts;  (1  R.  iS.  727;)  especially  after  the  death  of  thg 
husband.  That  section  provided  that  every  person  who  by 
virtue  of  any  grant,  assignment  or  devise,  then  was,  or  thereafter 
should  be,  entitled  to  the  actual  possession  of  lands,  and  to  the 
receipt  of  the  rents  and  profits  thereof,  in  law  or  in  equity, 
should  be  deemed  to  have  a  legal  estate  therein  ;  of  the  same 
quality  and  duration,  and  subject  to  the  same  conditions,  as  his 
beneficial  interest.  The  next  section,  however,  declared  that 
the  preceding  section  should  not  divest  the  estate  of  any  trustees 
in  any  trust  then  existing,  where  the  title  of  such  trustees  was 
not  merely  nominal,  bnt  was  connected  with  some  power  cf  ac- 
tual disposition  or  management,  in  relation  to  the  lands  which 
were  the  subject  of  the  trust.  The  object  of  this  last  section 
undoubtedly  vras  to  preserve  the  legal  title  in  the  trustees,  in 
trusts  which  had  already  been  created,  wherever  and  so  long  as 
the  continuance  of  such  legal  title  in  them  was  necessary  to  carry 
into  effect  any  of  the  objects  of  the  trust ;  and  where  such  objects 
could  not  be  carried  into  effect  if  the  whole  legal  title  was  imme- 
diately vested  in  the  cestui  que  trust.  Although  the  whole  bene- 
ficial interest  in  the  trust  property  in  this  case,  therefore,  belonged 
absolutely  to  Mrs.  Collins,  with  the  single  exception  that  she 
could  not  alienate  the  same  during  the  joint  lives  of  herself  and 
her  husband,  withont  his  consent,  as  well  as  by  the  concurrence 
of  the  trustee,  there  does  not  appear  to  have  been  any  active 
trust,  or  power  of  disposition,  which  was  necessary  to  be  per- 
formed by  the  trustee,  after  the  revised  statutes  went  into  opera- 
tion ;  except  the  power  in  trust  to  convey  the  legal  title  to  the 
devisee  of  Mrs.  Collins,  in  case  she  died  before  her  husband. 
And  it  is  even  doubtful  whether  the  cestui  que  trust  would  not 
have  had  the  right  to  devise  the  premises  during  the  life  of  her 
luisband,  so  as  to  vest  the  legal  title  in  her  devisee  without  any 
conveyance  from  the  trustee ;  under  the  provisions  of  the  re- 
vised statutes  relative  to  powers,  in  connection  with  the  opera- 
lion  of  the  forty-seventh  section  of  the  article  relative  to  uses 
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and  trusts.     That  last  mentioned  section  provides  that  the  cestui  • 
que  trust  shall  have  a  legal  estate  in  the  land,  of  the  same  quality 
and  duration,  and  subject  to  the  same  conditions,  as  his  benefit 
cial  interest  therein.     Here  one  quality  of  the  beneficial  inter- 
est of  the  cestui  que  trust  was  that  she  had  the  power  to  dispose 
of  the  property,  by  devise,  notwithstanding  her  coverture.    Such 
a  power,  by  the  express  terms  of  the  article  of  the  revised 
statutes  relative  to  powers,  may  be  given  to  a  married  woman ; 
to  enable  her  to  dispose  of  her  freehold  estate  by  deed  or  will 
without  the  concurrence  of  her  husband.     (1  R.  S.  732,  §  80. 
Idem,  735,  §  110.)    But  even  if  the  continuance  of  the  legal 
estate  in  the  trustee,  in  this  case,  was  necessary  for  any  purpose 
during  the  life  of  the  husband  of  the  cestui  que  trust,  she  be- 
came absolutely  entitled  to  the  land,  for  all  purposes,  upon  the 
death  of  her  husband.     And  the  estate  to  which  she  was  then 
entitled  in  equity,  under  the  provisions  of  the  trust  deed,  was  an 
absolute  right  to  tbe  possession  of  the  property,  and  to  the  receipt 
of  the  rents  and  profits  thereof;  with  a  right  to  dispose  of  the 
same  to  any  person,  by  deed  or  will.     And  in  case  she  had  died 
without  will,  and  without  aliening  it  in  her  lifetime,  it  would  have 
descended  to  her  heirs  at  law  ;  in  the  same  manner  as  if  the  legal 
title  had  been  conveyed  to  her  at  the  time  she  acquired  her 
equitable  interest  in  the  property  by  the  deed  of  trust.     She  had 
therefore  the  whole  legal  title,  when  the   appellant  made  his 
purchase.     And  he  obtained  such  title  by  her  deed  to  him  in 
April,  1833,  and  before  the  commencement  of  this  suit;  which 
suit  appears  to  h  we  been  the  first  information  that  Western  had 
of  the  claim  that  the  trust  deed  of  August,  1828,  was  intended 
to  defraud  creditors.     Since  the  reversal  of  Chancellor  Kent's 
decision  in  the  case  of  Roberts  v.  Anderson,  by  the  court  of 
dernier  resort,  (3  John.  Ch.  Rep.  372,  18  John.  Rep.  515,  S.  C.) 
it  is  no  longer  an  open  question,  in  this  state,  that  a  bona  fide 
purchaser  of  property,  from  a  previous  grantee  to  whom  it  had 
been  conveyed  for  the  purpose  of  defrauding  creditors;  is  enti- 
tled to  protection  against  the  claims  of  the  creditors  who  were 
intended  to  be  defrauded  by  the  first  conveyance.    Arid  the 
appellant  in  this  case  being  a  bona  fide  purchaser,  and  entitleJ 
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to  such  protection,  the  decree  appealed  from  must  be  ro- 
versed  ;  and  the  complainants'  bill  must  be  dismissed  with  costs, 
both  upon  this  appeal  and  upon  the  proceedings  in  the  original 
suit,  to  be  taxed.  And  as  a  necessary  consequence  of  this  de- 
cision, (he  complainants  must  pay  the  costs  of  the  guardian  ad 
litem  of  the  infant  defendants,  who  have  been  brought  before 
the  court  as  parties  to  this  suit. 


North  vs.  North. 


[Followed,  10  Abb.  N.  S.  74,  78;  41  How.  169, 172;  .59  Id.  42,  43.    Hecited  and  applied,  BO 
N.  T.  184,  190.    See  59  How.  27.] 

In  suits  for  divorce  the  allowance  for  ad  inierim  alimony,  and  for  the  expenses  of 
defending  the  suit,  is  not  confined  to  cases  in  which  both  parties  admit  the  ori- 
ginal marriage  to  have  been  legal. 

But  where  the  wife  files  a  bill,  against  her  reputed  husband,  to  annul  the  marriage  on 
the  ground  of  impotence,  or  ibr  any  other  cause  which  goes  to  the  legality  of  the 
marriage  originally,  it  seems  the  allegations  in  her  bill  will  be  taken  to  be  true,  aa 
against  herself;  when  she  applies  for  an  allowance  for  alimony,  or  for  expenses. 

Where  the  husband  files  a  bill  against  his  reputed  wife,  admitting  that  he  was  in 
fact  married  to  the  defendant,  but  alleging  such  marriage  to  have  been  illegal,  ot 
void,  if  the  facts  stated  in  the  bill,  on  which  the  supposed  illegality,  or  invalidity, 
of  the  marriage  depends,  are  denied  by  the  defendant,  on  oath,  she  is  entitled  to 
ad  interim  alimony,  and  to  an  allowance  for  the  expenses  of  the  suit. 

The  allowance  for  ad  interim  alimony  does  not  depend  wholly  upon  the  statute,  but 
upon  the  practice  of  the  court  as  it  existed  before  the  statute. 

Where  a  husband  files  a  bill  against  his  wife,  to  annul  the  marriage,  upon  the 
ground  that  she  had  another  husband  living  at  the  tiipe  of  her  marriage  vrith  him, 
which  fact  is  denied  by  the  defendant,  in  her  answer,  she  is  entitled  to  ad  inierim 
alimony,  and  to  an  allowance  from  the  complainant  to  enable  her  to  defend 
the  suit. 

This  case  came  before  the  chancellor,  the  office  of  vice  chan- 
cellor of  the  sixth  circuit,  where  the  suit  was  pending,  being 
Tiacant ;  upon  an  application  by  the  defendant  for  an  allowance, 
to  enable  her  to  defend  the  suit,  and  for  the  support  of  herself 
and  child  during  the  litigation.  The  bill  was  filed  by  the  hus- 
band to  annul  his  marriage,  with  the  defendant,  upon  the  alleged 
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ground  that  she  had  another  husband  living  at  the  time  of  such 
marriage. 

W.  G.  Angel,  for  complainant.  Alimony  and  expenses  iii 
this  cause  ought  not  to  be  allowed.  1.  There  is  no  case  on 
record,  in  this  state,  where  a  bill  has  been  brought  for  a  divorce 
on  the  ground  that  a  former  husband,  or  wife,  of  the  defendant 
was  living  at  the  time  of  the  last  marriage,  in  which  alimony 
has  been  allowed  to  the  wife.  2.  If  the  defendant  had  another 
husband  living  at  the  time  of  her  marriage  with  the  complain- 
ant, the  last  marriage  is  null  and  void,  and  the  complainant  is 
not  under  any  legal  obligation  to  support  her  ;  nor  under  any 
moral  obligation  to  supply  money  for  her  defence.  (2  R.  S. 
76.)  3.  The  complainant  is  poor,  and  not  able  to  furnish 
money  for  the  defendant's  support,  and  for  her  expenses  in  de- 
fending the  suit.  4.  By  directing  the  payment  of  her  expenses, 
and  alimony  to  the  defendant,  this  court  would  lend  its  influence 
in  supporting  a  contract  that  was  null  and  void  ab  initio,  and  a 
violation  of  public  policy. 

R.  Loyd,  for  the  defendant.  The  bill  alleges  that  the  defen- 
dant, at  the  time  of  her  marriage  with  the  complainant,  was  the 
wife  of  Henry  Colter,  and  that  the  complainant  was  induced  to 
marry  her  by  the  fraud  and  connivance  of  the  defendant.  The 
petitioner  denies  that  Colter  was  alive  at  the  time  of  her  marriage 
with  the  complainant,  but  states  that  he  was  dead ;  and  she  denies 
all  fraud  or  connivance  to  induce  the  complainant  to  marry  her. 
In  her  petition  the  defendant  asks  for  alimony,  and  for  an  allow- 
ance for  expenses  sufficient  to  enable  her  to  make  her  defence. 
The  method  of  procuring  alimony  and  expenses  is  by  petition. 
(>S'ee  2  Barbour's  Ch.  Prac.  268.)  An  allowance  is  almost  a 
matter  of  course  where  the  defendant  denies  all  guilt  charged 
in  the  bill.  And  the  court  will  not  try  the  question  of  guilt  or 
innocence  on  a  motion  like  this.  {Id.  265,  268.  Wood  t. 
Wood,  2  Paige,  109.)  The  defendant  must  show,  in  her  peti- 
tion, a  defence  to  the  complainant's  bill.  {Osgood  v.  Osgood,  ■ 
2  Paige's  Rep.  621.)    This  has  been  done  iti  the  present  case. 
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Where  the  husband  is  complainant  his  poverty  will  not'  protect 
tim.  He  must  conform  to  the  rule,  or  abandon  his  suit.  {iSee 
2  Barbour's  Ch.  Prac.  266.) 

The  Chancellor.  The  affidavit  of  the  defendant  denies 
the  fact,  charged  in  the  bill,  that  her  former  husband  was  living 
at  the  time  of  her  intermarriage  with  the  complainant.  For  the 
purposes  of  this  application,  therefore,  the  fact  of  marriage  is 
admitted;  and  the  presumption  is  that  it  was  legal,  until  the  con- 
trary shall  have  been  established  by  the  proofs  in  the  cause. 
Besides,  it  appears  by  the  bill  itself  that  the  parties  continued  to 
cohabit  together,  as  husband  and  wife,  until  the  spring  of  1845 ; 
although  the  complainant  admits  that  he  was  informed  in  the 
summer  of  1844,  that  the  former  husband  of  the  defendant  was 
living  when  the  marriage  with  the  complainant  took  place,  in 
1840.  And  if  the  former  husband  was  dead  at  the  time  of  this 
subsequent  cohabitation,  the  court  may  infer  an  agreement  of 
these  parties  to  live  together  as  husband  and  wife  after  his 
death  ;  so  as  to  constitute  a  valid  marriage  between  them  at  the 
time  the  present  bill  was  filed.  [Rose  v.  Clark,  8  Paige's  R. 
57 L  Matter  of  Taylor,  9  Idem,  611.)  It  does  not  follow, 
therefore,  that  the  complainant  will  be  entitled  to  a  decree,  dis- 
solving the  marriage  between  him  and  the  defendant,  even  if 
he  should  succeed  in  proving  that  the  former  husband  of  the 
defendant  was  alive,  in  July,  1840;  when  the  ceremony  of  mar- 
riage between  the  present  parties  took  place. 

The  counsel  for  the  complainant  is  under  a  mistake  in  sup- 
posing that  the  allowance  for  ad  interim  alimony,  and  for  the 
expenses  of  defending  the  suit,  is  confined  to  cases  in  which 
both  parties  admit  the  original  marriage  to  have  been  legal.  It 
is  true,  that  where  the  wife  files  a  bill  against  her  reputed  hus- 
band, to  annul  the  marriage  upon  the  ground  of  impotence,  or 
for  any  other  cause  which  goes  to  the  legality  of  the  marriage 
originally,  the  allegations  in  her  bill  will  be  taken  to  be  true,  as 
against  herself,  when  she  applies  for  an  allowance,  out  of  the 
husband's  estate,  either  for  alimony  or  for  the  expenses  of  the 
litigation.    But  the  practice  is  otherwise  where  the  husband  files 
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a  bill  against  his  reputed  wife ;    admitting  that  he  was  in  fact 
married,  to  the  defendant,  but  which  marriage  he  alleges  to  have 
been  illegal  or  void.     In  such  cases,  if  the  facts  stated  in  the 
complainant's  bill,  upon  which  the  supposed  illegality  or  inva- 
lidity of  the  marriage  depends,  are  denied  by  the  defendant  upon 
oath,  either  positively  or  upon  her  information  and  behef,  she  is 
entitled  to  ad  interim  alimony,  for  her  support,  until  the  truth  or 
falsehood  of  the  allegations  in  the  complainant's  bill  can  be 
ascertained  by  the  proofs ;  and  also  to  a  reasonable  allowance^ 
out  of  his  property,  to  enable  her  to  make  a  proper  defence  to  the 
suit.     {Poy Titer's  Mar.  ^  Div.  247.)    It  is  true,  the  provision 
of  the  revised  statutes,  on  the  subject  of  an  allowance  to  the 
wife  to  enable  her  to  carry  on  the  suit,  is  confined  to  suits  brought 
for  a  divorce  or  a  separation ;  and  does  not  in  terms  extend  to 
the  allowance  of  ad  interim  alimony,  even  in  those  cases.    (2 
R.  S.  148,  §  56.)    But  by  referring  to  the  reviser's  note  to  that 
provision,  it  will  be  seen  that  the  allowance  does  not  depend 
wholly  upon  the  statute,  but  upon  the  practice  of  the  court  as  it 
previously  existed.     And  even  subsequently  to  that  statute,  this 
court  has  continued  to  allow  ad  interim  alimony,  in  matrimonial 
cases,  in  the  same  manner  as  before.    Ayliffe  says,  a  husband, 
regularly  speaking,  is  bound  to  allow  his  wife  alimony  pending 
the  suit,  whatever  the  cause  may  be.     Poynter  also  lays  down 
the  rule  genei'illy,  that  in  all  suits  of  divorce,  or  suits  for  the 
restitution  of  conjugal  rights,  or  in  suits  of  nullity  if  the  nullity 
be  promoted  by  the  husband,  as  soon  as  the  court  -is  judicially 
informed  that  a  fact  of  marriage  has  taken  place,  it  is  competent 
for  the  wife  to  apply  for  alimony  pending  the  suit.     {See  also  1 
Ought.  Ordo  Jndic.  306,  tit.  206.)     The  precise  question  now 
under  consideration,  came  before  Sir  George  Lee,  in  the  Arches 
Courl  of  Canterbury,  as  early  as  1753,  in  the  case  of  Bird  v.  Bird, 
(1  Lee's  Ecd.  Cas.  by  Phill.  209;)  and  was  decided  in  favor 
of  the  wife.     In  that  case  the  husband  brought  a  suit  against 
the  wife,  to  annul  the  marriage,  on  the  ground  that  she  had 
another  husband  living  at  the  time  of  her  marriage  with  the 
plaintiff.     This  fact  being  denied  by  the  wife,  she  applied  for  an 
ttUowance  to  enable  her  to  defend  the  suit.    It  was  granted  to 
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her  accordingly ;  although  the  plaintiff  insisted  she  was  not  his 
lawful  wife,  and  that  he  was  not  bound  to  bear  the  expenses  of 
her  defence.  And  it  appears  by  a  subsequent  report  of  the  case, 
that  s^ie  was  afterwards  allowed  £20  for  her  support  pending  the 
litigation,  and  a  further  sum  for  the  expenses  of  the  hearing  of  the 
cause ;  which  last  sura,  together  with  the  arrears  of  her  alimony, 
the  court  directed  to  be  paid  to  her  before  the  cause  should  be 
heard.  {Idem,  572.)  A  similar  decision  was  made  in  the  same 
court,  in  1818,  in  the  case  of  Smith  v.  Smith  ;  where  a  bill  was 
filed,  by  the  committee  of  the  husband,  to  annul  a  marriage ;  on 
the  alleged  ground  that  the  husband  was  a  lunatic  and  incapable 
of  contracting  a  Valid  marriage  at  the  time  the  marriage  in  fact 
took  place.  And  though  fraud  in  procuring  the  marriage  was 
imputed  to  the  defendant,  the  court  refused  to  proceed  in  the 
cause  until  the  committee  of  the  husband  should  furnish  the  wife 
with  funds,  to  enable  her  to  make  her  defence  to  the  suit.  This 
last  decision  was  followed  by  Sir  Christopher  Robinson,  in  the 
consistory  court  of  London,  eight  years  afterwards,  in  the  case 
of  The  Earl  of  Portsmouth  v.  The  Countess  of  Portsmouth, 
(3  Addams'  Eccl.  Rep.  63 ;)  where  the  marriage  was  also  sought 
to  be  annulled  on  the  ground  of  the  alleged  lunacy  of  the  hus- 
band at  the  time  it  took  place.  The  first  of  these  cases  was 
more  than  twenty  years  previous  to  the  revolution,  and  shows 
what  was  the  settled  law  on  the  subject  at  that  time.  The  de- 
fendant is,  therefore,  entitled  to  an  allowance  from  the  complain- 
ant to  enable  her  to  make  her  defence,  and  to  a  further  sum  for 
the  support  of  herself  and  her  child  pending  the  litigation. 

An  order  must  be  entered,  with  the  clerk  of  the  sixth  circuit, 
directing  the  complainant  to  pay  to  the  defendant,  or  her  soli- 
citor, twenty  dollars  within  twenty  days,  to  enable  her  to  put  in 
her  answer  and  put  the  cause  in  readiness  to  take  testimony ; 
twenty  dollars  more  when  the  cause  is  in  readiness  to  take  testi- 
mony therein ;  and  twenty  dollars  when  .the  cause  is  in  readi- 
ness for  hearing.  And  all  proceedings  on  the  part  of  the  com- 
plainant must  be  stayed,  after  the  said  sums  respectively  become 
payaole,  until  the  same  uhall  have  been  paid.  It  must  also  be  refer- 
red to  a  master,  in  the  county  of  Allegany,  to  inquire  and  report 
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what  will  be  a  reasonable  allowance  for  the  support  of  the  defen- 
dant, and  her  child,  from  the  time  of  the  commencement  of  this 
suit,  to  be  paid  quarter  yearly.  And  the  order  must  direct,  that 
upon  the  coming  in  and  confirmation  of  the  master's  report,  the 
'defendant  pay  to  her,  or  to  her  solicitor,  the  amount  as  fixed  by, 
the  master,  up  to  the  date  of  his  report,  within  twenty  days ;  and 
ihat  he  pay  the  further  allowance  quarterly,  from  the  date  of  such 
report,  within  twenty  days  from  the  end  of  each  quarter ;  with  lib- 
erty to  either  party  to  apply  to  increase  or  diminish  such  allow- 
ance, from  time  to  time,  as  a  change  of  circumstances  may  require 


Penniman  &  Wicks  vs.  Norton. 

[Not  followed,  6  Fed.  Eep.  61.] 

Where,  upon  an  application  by  the  complainants,  in  a  creditor's  suit,  for  leave  to 
proceed  against  the  surviving  defendants,  after  the  death  of  a  co-defendant,  it  wa« 
shown  by  affidavit  that  all  the  judgment  debtors  were  insolvent  at  the  time  the 
bill  was  filed ;  Held  that  this  afforded  no  excuse  for  proceeding  in  the  cause  with- 
out bringing  before  the  court  the  representatives  of  a  deceased  defendant ;  and  thf 
assignee  in  bankruptcy  of  some  of  the  other  defendants,  who  had  been  decreed 
to  be  bankrupts  subsequent  to  the  commencement  of  the  suit. 

Held  also,  that  if  the  surviving  defendants  had  no  property,  or  effects,  vf hich  could 
pass  to  their  assignee  in  bankruptcy,  subject  to  the  complainant's  lien  thereon, 
or  if  the  deceased  defendant  had  no  interest  in  any  property,  which  could  pass  ta 
his  personal  representatives  or  heirs,  subject  to  such  lien,  the  fact  should  be  dis- 
tinctly shown,  by  affidavit ;  In  order  to  excuse  the  complainants  from  bringing 
such  assignees,  or  representatives,  before  the  court. 

If  a  person  declared  a  bankrupt,  against  whom  a  creditor's  bill  had  been  previously 
filed,  has  an  interest  in  any  property,  at  the  time  the  decree  in  bankruptcy  is  made, 
it  passes  to  the  assignee,  subject  to  the  complainant's  claim  thereon.  And  if  such 
suit  is  to  be  further  proceeded  in,  for  the  purpose  of  settling  the  complainant  a 
right  to  satisfaction  out  of  such  property,  the  assignee  in  bankruptcy  is  a  necessary 
party. 

A.  suit  upon  a  creditor's  bill  cannot  be  further  proceeded  in  against  a  defendant,  after 
he  has  obtained  a  regular  discharge  as  a  bankrupt ;  unless  the  complainant  intends 
to  contest  the  validity  of  such  discharge,  for  the  purpose  of  obtaining  a  personal 
decree  against  the  bankrupt.  And  where  the  complainant  wishes  to  contest  tb« 
validity  of  the  discharge,  his  proper  course  is  to  file  a  supplemental  bill;  stating  th« 
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commencement  of  the  origmal  suit,  the  subsequent  decree  in  bankruptcy,  the  dis- 
charge of  the  bankrupt,  and  the  facts  upon  which  the  discharge  is  claimed  to  be 
void  and  inoperative ;  anil  making  the  assignee  in  bankruptcy,  as  well  as  the  bank- 
rupt himself,  a  party  to  such  bill. 

But  if  the  complainant  merely  wishes  to  proceed  against  the  property,  whicb  h^a 
passed  to  the  assignee  in  bankruptcy  subject  to  his  prior  claim  thereon,  he  must 
revive  the  suit  against  the  assignee  alone ;  stating  the  discharge  of  the  bankrupt 
as  a  ground  for  proceeding  no  further  in  the  suit  against  him,  as  a  party. 

Where  the  assignee  in  bankruptcy  has  sold  all  his  interest  in  the  subject  matter  of 
the  htigation,  before  the  commencement  of  the  proceedings  to  revive  and  con- 
tinue the  suit,  that  fact  should  be  shown ;  and  the  purchaser  should,  in  that 
case,  be  made  a  party  to  the  suit,  instead  of  the  assignee  in  bankruptcy. 

This  was  an  application,  on  the  part  of  the  complainants,  for 
leave  to  proceed  in  this  suit  against  the  surviving  defendants, 
notviithstanding  the  death  of  McNeil,  one  of  the  original  defen- 
dants. The  bill  was  filed  in  1840,  against  Norton,  Bartle  and 
McNeil,  three  of  the  defendants,  as  the  judgment  debtors  of  the 
complainants,  and  against  Dickinson  and  Halliday,  the  other 
two  defendants,  as  fraudulent  assignees  of  such  judgment  debt 
ors ;  to  obtain  satisfaction  of  the  complainant's  judgment  out  of 
the  property  of  such  judgment  debtors  which  could  not  be  reach 
ed  by  execution,  and  to  set  aside  the  assignment,  as  being  fraudu- 
lent as  against  the  complainants.  After  the  putting  in  of  the  an- 
swer of  the  defendants,  and  the  filing  of  a  replication  to  the  same, 
McNiel  died ;  and  Norton  and  Bartle,  the  other  two  judgment 
debtors,  were  duly  discharged  under  the  bankrupt  act.  A  re- 
ceiver had  been  appointed  in  another  suit,  in  September,  1840, 
to  whom  the  judgment  creditors  had  made  a  general  assignment. 
And  subsequent  to  the  death  of  McNeil,  and  after  the  decree  in 
bankruptcy  as  to  the  other  two  judgment  debtors,  a  decree  was 
made,  in  a  third  suit,  against  the  surviving  defendants ;  by  which 
decree  the  assignment  to  Dickinson  and  Halliday  was  declared 
to  be  void,  and  a  receiver  was  directed  to  be  appointed,  as  to  the 
assigned  property  in  their  hands. 

W.  D.  White,  for  the  complainants. 

N.  Hill  Jan.,  for  the  defendants.  The  suit  has  never  been 
revived  against  the  assignees  in  bank-  upf:*y ;  and  we  hold  that 
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further  proceedings  cannot  be  had  in  the  cause  until  that  is 
done.  To  avoid  this  objection  the  complainants,  in  their  affi- 
davits, state  that  these  defendants,  in  1840,  made  an  assignment 
to  a  receiver  in  another  suit.  This  does  not  obviate  the  diffi- 
culty. For  the  defendants  still  retained  an  interest  in  their  prop- 
erty,  although  it  was  assigned  to  a  receiver ;  and  that  interest, 
when  they  were  declared  bankrupts,  vested,  by  reason  thereof, 
in  their  assignees  in  bankruptcy.  The  assignees  being  vested 
wi'h  the  propertjr,  should  be  made  parties.  Again ;  the  suit 
should  be  continued  against  the  heirs  and  personal  representa- 
tives of  McNeil ;  because  a  portion  of  the  property  which  these 
complainants  are  seeking  to  reach  belonged  to  McNeil  individu- 
ally, and  that  cannot  be  reached  by  the  complainants  through 
the  survivors  of  McNeil.  By  continuing  the  suit  against  the 
survivors  only,  they  have  not  all  the  parties,  in  whom  the  fund  is 
vested  which  they  are  trying  to  reach  in  this  suit,  before  the  court. 
The  suit  should  not  continue  against  the  survivors  of  McNeil 
only ;  because  a  portion  of  the  fund,  sought  to  be  reached,  be- 
longed to  him  individually,  and  therefore  his  heirs  and  personal 
representatives  are  necessary  parties ;  the  fund  consisting  of  real 
as  well  as  of  personal  property. 

The  Chancellor.  Although  it  is  stated,  in  the.  affidavit 
upon  which  this  application  is  based,  that  all  the  judgment 
debtors  were  insolvent  when  the  bill  in  this  cause  was  filed,  that 
affords  no  excuse  for  proceeding  in  the  cause  without  bringing 
before  the  court  those  who  have  subsequently  succeeded  to  their 
rights,  in  the  property  which  they  had  at  the  commencement 
of  the  suit.  If  the  defendants  Norton  and  Bartle  had  no 
property,  or  effects,  which  could  pass  to  the  assignee  in  bank- 
ruptcy, subject  to  the  claim  of  the  complainants  to  an  equitable 
lien  thereon,  by  the  previous  commencement  of  this  suit,  or 
if  McNeil  iiad  no  interest  in  any  property  or  effects  which 
could  pass  to  his  personal  representatives  or  heirs,  subject  to 
such  lien,  the  fact  should  have  been  distinctly  stated  in  the  com- 
plainants' affidavit ;  to  excuse  them  from  bringing  the  assigned 
in  bankruptcy  before  the  court,  in  the  one  case,  or  the  represent 
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atives  of  McNeil,  in  the  other.  For  if  the  person  declared  a 
bankrupt,  against  whom  a  creditor's  bill  had  been  previously 
filed,  has  any  interest  in  property  at  the  time  the  decree  in  bank- 
ruptcy is  made,  that  ii^terest  passes  to  the  assignee  ;  subject  to  the 
lomplainants'  claim.  And  if  the  suit  is  to  be  further  proceeded 
in,  for  the  purpose  of  settling  the  complainants'  right  to  satis- 
faction out  of  such  properly,  the  assignee  in  bankruptcy  appears 
to  be  a  necessary  party  to  the  suit.  Nor  can  the  suit  be  further 
proceeded  in  against.the  bankrupt  himself,  after  he  has  obtained 
a  regular  discharge ;  unless  the  complainants  intend  to  contest 
the  validity  of  such  discharge,  for  the  purpose  of  obtaining  a 
personal  decree  against  the  bankrupt  for  so  much  of  the  debt 
and  costs  as  cannot  be  obtained  from  the  property  which  he  had 
before  the  decree  in  bankruptcy  was  made.  For  the  assignee  in 
bankruptcy,  in  such  a  case,  has  the  right  to  resist  the  complain- 
ant's claim  to  the  property,  which  has  passed  to  him,  under  the 
decree  in  bankruptcy,  subject  to  such  claim ;  and  to  make  such 
defence  to  the  suit  as  the  bankrupt  himself  could  have  made 
previous  to  such  decree.  And  as  the  bankrupt  may  claim  the 
benefit  of  his  discharge,  in  opposition  to  the  complainant's  alle- 
gation that  it  has  been  fraudulently  obtained,  the  proper  course 
for  the  complainant  is  to  file  a  supplemental  bill ;  stating  the 
commencement  of  the  original  suit,  the  decree  in  bankruptcy  by 
which  the  interest  of  the  judgment  debtor  became  vested  in  the 
assignee,  subject  to  the  complainant's  claim,  the  subsequent  dis- 
charge of  the  bankrupt,  and  the  facts  upon  which  that  discharge 
is  claimed  to  be  void  and  inoperative.  And  the  assignee,  as  well 
as  the  bankrupt,  should  be  made  a  party  to  such  bill.  Or  if  the 
complainant  merely  wishes  to  proceed  against  the  property  which 
has  passed  to  the  assignee  in  bankruptcy  subject  to  his  prior  claim 
thereon,  he  should  revive  the  suit  against  the  assignee  alone ; 
stating  the  discharge  of  the  bankrupt  as  a  ground  for  proceeding 
no  farther  in  the  suit  against  him  as  a  party.  And  where  the 
assignee  in  bankruptcy  has  sold  all  his  interest  in  the  subject 
matter  of  the  litigation,  before  the  commencement  of  the  pro- 
ceeding to  revive  and  cootinne  the  suit,  that  fact  should  ha 
Vol.  I.  32 
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Stated.  And  the  purchaser  should  in  that  case  he  made  the 
party  to  the  suit,  instead  of  the  assignee. 

If  the  judgment  debtors,  in  the  present  case,  had  no  ^)roperty 
whatever  at  the  time  of  the  commencement  of  this  suit,  and  the 
whole  object  of  the  suit  was  to  reach  the  property  which  had 
been  fraudulently  assigned  to  the  defendants  Dickinson  and 
Halliday,  the  complainants  would  probably  have  the  right  to 
proceed  against  those  two  defendants  alone;  upon  a  proper 
supplemental  bill,  stating  that  fact,  in  connection  with  the  previ 
ous  proceedings  in  the  suit,  and  the  subsequent  death  of  one  of 
the  defendants  and  the  discharge  of  the  other  two  under  the 
bankrupt  act,  and  also  stating  the  fact  that  the  property  assigned 
to  Dickinson  and  Halliday  was  wholly  insufficient  to  pay  the  pre- 
vious liens  thereon.  Such  statements  would  show  that  neither 
the  judgment  debtors,  nor  those  who  had  succeeded  to  their  rights, 
could  in  any  event  be  entitled  to  a  part  of  the  assigned  property, 
under  the  clause  of  the  assignment  which  provided  for  a  re-assign- 
ment of  the  surplus  of  the  assigned  property,  if  any  there  should  be. 

The  complainants'  application  must  be  denied,  with  $10 
costs  ;  but  without  prejudice  to  their  right  to  file  such  a  bill,  to 
revive  and  continue  the  proceedings,  as  they  may  be  advised  ia 
proper  under  the  circumstances  of  this  case,  and  the  facts  as  they 
actually  exist. 


Jones  vs.  Stienbergh  and  others. 

A  person  who  sells  a  bond  and  mortgage  for  less  than  the  amount  due  thereon  ; 
and  actually  guaranties  the  payment  of  the  whole  debt,  is  liable  to  be  made  a 
party  to  a  bill  of  foreclosure  in  this  court ;  and  the  complainant  may  have  a  de- 
cree over  against  him  for  the  deficiency,  if  any  there  be,  to  the  extent  of  ths 
money  paid  on  the  sale,  with  legal  interest  thereon. 

A  person  who  has  secured  the  payment  of  a  part  of  the  mortgage  debt,  by  his  pe^ 
Bonal  obligation,  is  within  the  equity  of  the  provision  of  the  revised  statutes  au- 
thorizing the  court  of  chancery  to  make  a  decree  against  a  third  person  Vfho  it 
liable  for  the  mortgage  debt ;  and  may  be  decreed  to  pav  th^,deficiency,  if  th« 
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mortgaged  premises  do  not  sell  for  sufficient  to  pay  so  much  of  the  debt  as  he  bai 
guarantied  the  payment  of,  and  including  the  costs  of  foreclosure  and  sale. 
Form  of  the  decree  in  such  a  case,  where  the  mortgagor  is  himself  a  party  to  the 
suit,  and  is  primarily  liable  for  the  payment  of  the  deficiency,  and  where  a  third 
person  is  made  a  party  defendant,  who  is  only  secondarily  liable  for  a  part  of  the 
mortgage  debt. 

The  bill  in  this  cause  was  filed  to  foreclose,  and  obtain  satis- 
faction of,  a  bond  and  mortgage  for  $3000,  and  interest,  given 
by  the  defendant  Stienbej-gh,  to  his  co-defendants  J.  G.  Fellers 
and  George  Fellers,  and  subsequently  assigned  by  the  mort- 
gagees to  the  complainant,  for  the  consideration  of  $2800  only; 
with  a  covenant,  on  the  part  of  the  assignors,  that  the  whole 
$3000  and  interest,  secured  by  the  bond  and  mortgage,  should 
be  paid  to  the  assignee,  when  it  became  payable  according  to 
the  condition  of  such  bond  and  mortgage.  The  bill  alleged 
that  the  mortgagor  made  default  in  the  payment  of  the  bond 
and  mortgage,  whereby  the  covenant  of  the  assignors  was  bro- 
ken. The  complainant  therefore  prayed  for  the  usual  decree 
for  a  foreclosure,  and  a  sale  of  the  mortgaged  premises ;  and  for  a 
decree  over  against  the  assignors  for  so  much  of  the  deficiency 
'  as  the  amount  raised  upon  the  master's  sale,  exclusive  of  costs, 
should  be  less  than  the  consideration  paid  to  them,  upon  the  as- 
signment of  the  bond  and  mortgage,  with  the  interest  thereon. 
But  it  was  not  stated  in  the  bill,  which  was  taken  as  confessed 
by  all  the  defendants,  at  what  time  the  assignment  was  made 
and  the  consideration  thereof  received  by  the  assignors. 

S.  M.  Woodruff,  for  the  complainant. 

The  Chancellor.  It  is  now  settled,  by  the  decision  of 
the  court  of  dernier  resort,  that  a  person  who  advances  money 
upon  the  sale  of  a  bond  and  mortgage,  or  other  chose  in  action, 
may  secure  to  himself  the  right  to  the  absolute  return  of  his 
money  and  legal  interest  thereon  from  the  vendor,  without  the 
possibility  of  loss,  and  the  contingent  right  to  recover  a  much 
larger  sum,  from  the  person  who  is  primarily  liable  for  the  pay- 
ment of  the  bond  and  mortgage,  or  chose  in  action  purchased, 
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without  violating  the  statute  of  usury.  It  therefore  b  ecomes  neces 
sary  to  determine  the  question,  whether  the  vendor  wlio  sells  a 
bond  and  mortgage  for  a  sum  which  is  less  than  the  amount  due 
thereon,  and  actually  guaranties  the  payment  of  the  whole  debt,  is 
liable  to  be  made  a  party  to  a  bill  of  foreclosure  in  this  court ;  and 
to  have  a  decreeover  against  him  for  the  deficiency,  or  for  any  part 
thereof.  The  statute  provides,  that  where  the  mortgage  debt  is  se- 
secured  to  be  paid  by  the  obligation,  or  other  evidence  of  debt,  of 
any  other  person  besides  the  mortgagor,  the  complainant  may 
make  such  person  a  party  to  the  bill ;  and  that  the  court  may  decree 
payment  of  the  balance  of  the  debt  remaining  unsatisfied,  after 
a  sale  of  the  mortgaged  premises,  as  well  against  such  other 
person  as  the  mortgagor,  and  may  enforce  such  decree  as  in 
other  cases.  (2  R.  S.  191,  §  154.)  And  under  this  statute  it 
has  been  settled  that  the  assignor  of  the  bond  and  mortgage, 
who  has  guarantied  the  payment  thereof  to  the  assignee,  may 
be  made  a  defendant  in  a  foreclosure  suit,  commenced  by  the 
latter ;  and  may  be  decreed  to  pay  the  deficiency,  as  a  person 
who,  by  his  obligation,  has  secured  the  payment  of  the  mort- 
gage debt.  {Bristol  v.  Morgan  and  Wilkes,  3  Edw.  Ch.  Rep 
142.)  In  the  case  under  consideration,  the  defendants  who  as- 
signed the  bond  and  mortgage,  did,  in  terms,  covenant  to 
guaranty  the  payment  of  the  whole  amount  of  the  mortgage 
money  with  interest;  though  for  the  purpose  of  taking  the  case 
out  of  the  statute  of  usury,  the  court  for  the  correction  of  errors 
holds  that  they  are  not  legally  bound,  by  their  guaranty,  to  pay 
the  whole  amount  which  they  covenanted  should  be  paid.  Still, 
that  court  holds  that  they  are  liable  as  guarantors,  for  the  pay- 
ment of  the  bond  and  mortgage,  to  the  extent  of  the  money  ad- 
vanced to  them  by  the  assignee,  with  the  legal  interest  thereon. 
And  a  person  who  has  secured  the  payment  of  a  part  of  the 
mortgage  debt,  by  his  personal  obligation,  is  clearly  within  the 
equity  of  the  statute  ;  and  may  be  decreed  to  pay  the  deficiency, 
if  the  mortgaged  premises  do  not  sell  for  sufficient  to  pay  so 
much  of  the  debt  as  he  has  guarantied  the  payment  of,  with  the 
costs  of  foreclosure  and  sale. 

The  proper  decree,  where  the  mortgagor  is  himself  a  par^.y  to 
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the  suit,  and  is  primarily  liable  for  the  payment  of  the  deficien- 
cy, and  a  third  person  is  made  a  party  defendant  who  is  only 
secondarily  liable,  is  to  decree  the  payment  of  the  deficiency 
by  the  principal  debtor  in  the  first  instance ;  and  to  decree  pay- 
ment of  the  amount  of  such  deficiency  against  his  co-defendant 
who  stands  in  the  situation  of  his  surety  merely,  only  in  case  it 
tannot  be  collected  of  the  principal  debtor,  after  the  return 
of  an  execution  against  such  principal  debtor  unsatisfied.  The 
decree  in  such  cases  should  also  direct  that,  in  case  the  amount 
of  the  deficiency  is  paid  by  the  defendant  who  is  only  seconda- 
rily liable  for  such  deficiency,  he  shall  have  the  benefit  of  the 
decree ;  for  the  purpose  of  obtaining  satisfaction  for  the  same 
amount,  with  the  interest  thereon,  from  the  defendant  who  is 
primarily  liable. 

In  the  present  case  the  bill  does  not  state  when  the  assign- 
ment of  the  bond  and  mortgage  was  made  and  the  $2800  re- 
ceived, by  the  assignees,  as  the  consideration  thereof.  The  only 
thing  admitted  by  the  assignors,  by  suffering  the  bill  to  be 
taken  as  confessed,  is  that  the  assignment  was  made,  and  the 
consideration  thereof  paid,  before  the  commencement  of  this  suit. 
The  time  of  the  filing  of  the  complainant's  bill  must  therefore 
be  ascertained  from  the  bill  on  file,  and  inserted  in  the  decree,  as 
,  the  time  of  such  assignment.  And  nothing  must  be  deducted 
from  the  liability  of  the  assignors,  under  their  guaranty,  on  ac- 
count of  the  interest  paid  in  November,  1844 ;  as  that  does  not 
appear  to  have  been  paid  subsequent  to  the  assignment,  or  to 
have  been  received  by  the  complainant.  After  the  usual  decree 
for  the  foreclosure  and  sale  of  the  mortgaged  premises,  and  the 
payment  of  the  debt  and  costs  out  of  the  proceeds  of  such  sale, 
and  a  decree  over  against  the  mortgagor  personally  for  the  defi- 
ciency, if  any,  the  decree  must  further  direct,  that  if  the  complain- 
ant is  not  able  to  collect  the  amount  of  such  deficiency  out  of  the 
estate  of  the  mortgagor,  upon  the  issuing  of  an  execution,  against 
his  property,  to  the  sheriff  of  the  county  in  which  he  resides,  oi 
of  the  county  where  he  last  resided  in  this  state,  the  defen- 
dants, John  G.  Fellers  and  George  Fellers,  upon  the  return  of 
such  execution  unsatisfied,  pay  so  much  of  such  deficiency  aa 
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the  proceeds  of  the  master's  sale,  and  the  amount  if  any  which 
shall  have  been  collected  of  the  mortgagor  personally,  subse- 
quent to  the  assignment  to  the  complainant,  exclusive  of  the 
costs  and  expenses  of  the  foreclosure  and  sale,  shall  be  less  than 
the  $2800,  and  the  interest  thereon  from  the  time  of  the  filing 
of  the  bill  in  this  cause  to  the  time  of  such  sale ;  with  the  in- 
terest on  that  part  of  the  deficiency,  from  the  time  of  the  master's 
sale  until  it  shall  be  so  paid  by  them.  The  decree  must  further 
direct,  that  if  they  pay  the  amount  thus  decreed  against  them 
personally,  or  if  the  same  is  collected  out  of  their  property,  they 
shall  have  the  benefit  of  the  decree  against  the  mortgagor.  For 
the  purpose  of  enabling  them  to  obtain  remuneration  from  him 
to  the  same  extent,  with  interest ;  either  by  a  new  execution 
agc^inst  his  property,  or  by  filing  a  creditor's  bill,  as  they  may 
think  proper.  But  after  they  have  obtained  a  remuneration  for 
what  they  shall  have  been  compelled  to  pay  under  this  decree,  the 
residue  of  the  decree  against  the  mortgagor,  for  the  deficiency, 
will  belong  to  the  complainant,  under  the  decision  of  the  court 
for  the  correction  of  errors  in  the  case  of  Rapelye  v.  Anderson, 
(4  HilVs  Rep.  472 ;)  as  a  part  of  his  contingent  profits,  upon  the 
purchase  of  the  bond  and  mortgage,  beyond  the  amount  ad- 
vanced by  him  to  the  assignors,  and  the  legal  interest  thereon. 


Christie  vs.  Hereick  <fc  Clark. 

Where  it  appeared,  in  a  suit  brought  by  the  assignee  of  a  mortgage  to  foreclose  the 
same,  that  it  was  the  intention  of  the  assignor  to  give  to  such  assignee  the  right 
to  receive  the  moneys  due  upon  the  mortgage,  and  to  foreclose  in  his  own  name, 
and  to  apply  the  proceeds  of  the  mortgage  to  the  payment  of  certain  debts  for 
which  the  complainant  was  holden  as  the  surety  for  the  assignor;  Held  that  a  de- 
cree in  such  suit  would  be  a  perfect  protection  to  the  defendants  therein,  and  to 
those  who  might  become  purchasers  under  the  decree,  against  any  claim  of  the 
assignor  or  of  the  creditors  whose  debts  were  thus  provided  for ;  and  that  it  w«» 
unnecessary  to  make  the  assignor,  or  the  creditors,  parties. 
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Where  a  mortgage  is  assigned  as  a  mere  security  for  the  payment  of  a  debt,  or  whera 
but  a  part  of  the  mortgage  debt  is  assigned  to  the  complainant,  the  assignor  is  a 
necessary  party  to  a  bill  filed  to  foreclose  such  mortgage. 

But  where  there  is  an  absolute  and  unconditional  assignment  of  a  bond  and  mort- 
gage, and  the  assignee  subsequently  files  a  bill  to  foreclose  the  mortgage,  it  is  not 
hecesaary  to  make  the  assignor  a  party. 
■  The  same  principle  is  applicable,  it  seems,  to  the  case  of  an  absolute  assignment  of  a 
bond  and  mortgage  to  a  third  person  in  trust,  to  collect  the  amount  due  thereon, 
and  apply  the  same  to  the  payment  of  the  debts  of  the  assignor. 

It  if  a  general  rule  that  all  persons  materially  interested  in  the  subject  matter  of  the 
suit  ought  to  be  made  parties ;  and  that  the  cestui  que  trust,  as  well  as  the  trustees, 
should  be  brought  before  the  court.  But  it  seems  the  case  of  assignees  or  other 
trustees  of  a  fund,  for  the  benefit  of  creditors,  who  are  suing  for  the  protection  of  the 
fund  or  to  collect  moneys  due  to  the  fund  from  third  persons,  is  an  exception  to 
the  general  rule  that  the  cestui  que  trust  must  be  made  a  party  to  a  suit  brought 
by  the  trustee. 

This  was  a  demurrer  by  Herrick,  one  of  the  defendants,  to  the 
complainant's  bill.  The  object  of  the  bill  was  to  foreclose  and 
obtain  satisfaction  of  a  bond  and  mortgage,  given  by  Herrick  tc 
T.  D.  Christie,  on  the  14th  of  November,  1840,  conditioned  for 
the  payment  of  $2759,  with  interest  from  the  date  of  such  bond 
and  mortgage ;  of  which  sum  $759,  with  the  interest  thereon, 
was  to  be  paid  in  one  year,  and  the  residue  in  four  equal,  an- 
nual payments  from  that  time.  The  bill  set  out  an  absolute 
assignment  of  the  bond  and  mortgage  to  the  complainant,  in 
May,  1841.  But  the  assignment  stated  that  the  money,  when 
collected,  was  to  be  applied  in  liquidation  of  the  debts  for  which 
the  complainant  stood  security  for  the  assignor.  The  bill  fur- 
ther stated  that  in  May,  1843,  the  complainant  brought  a  suit  upon 
the  bond,  in  the  supreme  court,  against  Herrick,  in  the  name 
of  the  obligee  therein,  and  recovered  a  judgment  for  the  penalty 
of  the  bond,  and  for  $53,45  damages  and  costs ;  and  that  an 
execution  was  issued  upon  such  judgment,  in  June,  1843,  upon 
which  execution  there  was  endorsed  a  direction  to  the  sheriff  to 
levy  $1259,  and  the  interest  thereon  from  the  date  of  the  bond 
and  mortgage ;  that  being  the  amount  then  due  and  payable  ac- 
cording to  the  condition  of  such  bond  and  mortgage,  and  the 
costs,  and  interest  thereon  from  the  date  of  the  judgment.  This 
(ixenntion  was  afterwards  returned  unsatisfied,  except  as  to  three 
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dollars.  The  complainant  further  alleged,  that  he  subsequently 
filed  a  creditor's  bill  against  Herrict,  for  the  purpose  of  collect- 
ing the  amount  due  upon  the  judgment,  in  which  suit  he  had 
realized,  or  would  realize,  exclusive  of  costs,  the  sum  of  $1197,08, 
and  interest  thereon  from  the  13th  of  May,  1843,  which  was 
the  whole  amount  received  or  secured  to  him  on  account  of  that 
judgment.  And  he  then  averred  that  the  sum  of  $1232,85  was 
due  to  him  for  principal,  on  tlie  14th  of  November,  1840,  with 
the  interest  on  that  sum  from  the  13th  of  May,  1840,  and  which 
still  remained  due  and  unpaid ;  and  that  a  further  instalment  of 
$500,  with  interest  thereon  from  the  14th  of  November,  1840, 
would  become  due  on  the  14th  of  November,  1845.  The  de- 
fendant demurred  to  the  bill  specially,  upon  the  ground  that  it 
appeared  that  T.  D.  Christie  had  an  interest  in  the  mortgage, 
and  that  he  was  not  made  a  party  to  the  suit. 

S.  J.  Wilkin,  for  the  complainant.  I.  It  does  not  appear  from 
the  bill  that  T.  D.  Christie  has  any  interest  in  the  mortgage. 
The  bill  sets  forth  that  T.  D.  Christie,  on  the  6th  day  of  May, 
"  1841,  by  his  instrument  in  writing  endorsed  on  the  mortgage, 
for  value  received  did  assign  the  same,  together  with  the  bond 
accompanying  it,  to  the  complai:iant ;  the  money,  when  col- 
lected, to  be  applied  in  liquidation,  on  the  debts ;  the  complain- 
ant stood  security  for  the  said  T.  D.  Christie  to  Howell, 
Reeves,  and  others  not  meritioned.  The  instrument  thus  set 
tbrth  is  an  absolute  assignment.  It  transfers  to  the  complain- 
ant the  mortgage,  bond,  and  all  in  any  wise  belonging  there- 
unto. His  title  is  not  subject  to  any  condition  by  which  it  may 
be  re-vested  in  the  assignors.  It  is  not  necessary  that  any  thing 
should  happen  or  be  done,  to  make  the  complainant's  right  to 
the  mortgage  perfect  and  complete.  ( Whitney  v.  McKin- 
ncy,  7  John.  Ch.  144.     Miller  v.  Bear,  3  Paige,  468.) 

II.  Although  the  objects  to  which  the  mortgage  money  is  to 
be  applied,  when  collected,  are  specified  in  the  assignment)  yet 
that  provision  does  not  make  the  right  of  the  complainant  to  the 
mortgage  any  the  less  perfect  and  absolute.  His  right  to  foreclose 
the  mortgage  and  get  in  the  money  due  thereon,  is  by  the  as- 
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signment,  certain  and  exclusive.  It  is  only  when  the  money 
is  collected,  that  T.  D.  Christie  can  have  any  claim  to  inter- 
fere with  his  proceedings,  if  at  all. 

III.  Unless  it  appears  from  the  bill,  that  T.  D.  Christie  has 
some  interest  in  the  subject  matter  of  this  suit,  that  is,  in  the 
money  due  on  the  mortgage,  at  least,  he  is*  not  a  necessary  party. 
This  must  aj^pear  at  least  probable.  The  phraseology  employed 
in  the  assignment,  would  seem  to  imply,  that  there  would  be  no 
surplus.  The  money,  when  collected,  is  to  be  applied  in  liqui- 
dation on  the  debts  referred  to.  Courts  of  equity  will  not  re- 
quire a  person  having  only  a  possible  interest,  or  one  not  neces- 
sarily affected  by  the  decree,  to  be  made  a  party.  [Lmhe,  Eq. 
Pl.23,note.) 

IV.  It  is,  the  better  rule  concerning  parties  to  suits  in  equity, 
that  every  person  who  has  an  interest  in  the  object  of  a  suit,  is 
a  necessary  party,  and  no  others.  {Story's  Eq.  PL  96,  note. 
Id.  §  72,  141.)  Here  T.  D.  Christie  has  no  interest  in  the  pro- 
ceedings for  foreclosure.  He  has  transferred  to  the  complainant 
the  mortgage,  and  by  such  transfer  there  is  vested  in  him  fully 
and  exclusively  the  right  to  foreclosure. 

V.  If  it  is  considered  that  Thomas  D.  Christie  stands  in  the 
position  of  one  having  a  contingent  interest  in  the  surplus  pro- 
ceeds of  the  mortgage,  after  the  payment  of  the  security  notes, 
he  is  not,  in  such  case,  a  necessary  party  to  this  suit.  His  rights, 
in  this  view  of  the  case,  amount  to  no  more  than  a  mere  equity, 
to  call  upon  the  assignee  of  the  mortgage,  to  account  for  the 
proceeds  after  they  are  collected.  He  has  intrusted  to  the  com- 
plainant the  sole  power  of  collection,  and  his  equities  are  subject 
to  such  power.     {Rogers  v.  Tradesman's  Ins.  Co.  6  Paige,  587.) 

TI.  The  rule  requiring  all  persons  interested  to  be  made  par- 
ties, does  not  extend  to  all  persons  consequentially  interested. 
{Story's  Eq.  PI.  §  140.)  The  interest  of  T.  D.  Christie,  if  he 
nas  any  in  this  suit,  is  merely  consequential. 

TIL  In  all  the  cases,  in  the  courts  of  equity  of  this  state, 
where  it  has  been  held,  that  the  assignor  of  a  mortgage  was  a 
necessary  party  to  a  bill  of  foreclosure,  the  assignments  were  in 
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the  nature  of  a  mortgage,  and  not  absolute,  as  in  this  case.    [See 
7  John.  Ch.  Rep.  144.^ 

VIII.  There  can  be  no  pretence  that  perfect  justice  cannot  be 
done,  without  making  T.  D.  Christie  a  party  to  the  bill  in  this 
suit.  His  rights  cannot  be  affected  by  the  proceedings  of  fore- 
closure, since  these  rights  amount  to  a  mere  equity,  to  have  an 
account  with  the  assignee  concerning  the  surplus  proceeds, 
after  payment  of  the  debts  mentioned  in  the  assignment,  if  it 
shall  turn  out  that  there  i?  such  a  surplus.  Nor  do  his  rights 
warrant  him  to  interfere  with  the  proceedings  for  foreclosure. 
They  can  only  be  enforced  when  the  mortgage  moneys  are  got 
in,  by  the  assignee.  And  in  \)'hat  respect  can  the  mortgagor, 
who  has  filed  his  demurrer,  be  benefitted,  by  making  the  mort- 
gagee a  party?  If  he  has  equities  'vhich  he  desires  to  enforce 
against  the  mortgage,  such  equities  nnnot  be  affected  by  this 
addition  to  the  parties.  The  complain-'^nt  stands  in  the  place 
of  the  mortgagee,  and  holds  the  mortgage  subject  to  all  equities 
which  could  be  enforced  if  it  had  never  benn  assigned.  It  has 
been  established  as  a  rule  in  courts  of  equity,  <;hat  if  the  person 
whose  non-joinder  is  complained  of,  would  be  a  r»ere  formal 
party,  it  will  not  be  required  to  make  him  one.  It  is  'iPO'igh 
if  entire  justice  can  be  done. 

John  Oanson,  for  defendant  Herrick.  I.  The  assignment  oC 
the  mortgage  sought  to  be  foreclosed  is  not  absolute ;  it  does 
not  divest  the  mortgagee,  Thomas  D.  Christie,  entirely  of  his 
interest  in  the  moneys  secured  thereby.  For  by  paying  the 
debts  referred  to  in  the  assignment,  he  would  have  the  right  tc 
redeem  the  mortgage  of  the  complainant.  He  also  has  an  in- 
terest in  the  account  to  be  taken  as  to  the  sums  paid,  and  as  to 
the  balance  remaining  due  upon  the  mortgage.  He  is,  there 
fore,  a  necessary  party.  [Hobart  v.  Abbott,  2  P.  Wms.  Rep, 
643.  Johnson  v.  Hart,  3  John.  Cos.  322.  Whitney  v.  Mc 
Kinney,  7  id.  144.) 

II.  The  mortgage  having  been  assigned  for  the  benefit  of 
Samuel  S.  Seward,  and  others  in  the  assignment  named,  they 
are  necessary  parties,  as  cestuis  que  trust. 
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III.  The  bill  does  not  show  that,  at  the  time  it  was  filed) 
there  was  $100  payable,  and  it  does  not  appear  with  sufiicient 
certainty  therefrom,  to  what  decree  the  complainant  is  entitled ; 
inasmuch  as  it  therein  appears  that  $1197,08  of  the  moneys 
secured  by  the  said  mortgage  have  been  otherwise  secured  to 
the  said  complainant,  or  have  been  partly  realized.  But  it  does 
not  appear  whether  that  sum,  or  any  part  of  it,  is  so  secured  as 
to  leave  the  premises  still  liable  to  the  payment  thereof,  or  to 
discharge  them  therefrom. 

IV.  Tiie  decree  which  is  prayed  for  against  persons  not  par- 
ties to  this  suit  should  not  be  granted.  The  bill  prays  for  a 
decree  barring  and  foreclosing  all  equity  of  redemption  of  those 
who  have  any  liens  upon  the  premises,  and  who  are  not  made 
parties  to  the  suit.  That  portion  of  the  statute  which  ren- 
dered it  unnecessary  to  make  persons  parties  who  have  liens 
by  judgment  or  decree  subsequent  to  the  mortgage,  has  been 
repealed.  {See  iSess.  Laws  of  1840,  p.  289,  §  9.)  This  sec- 
tion was  amended  in  1844.  {See  Sess.  Laws  of  1844,  chap. 
346,  §  9.) 

The  Chancellor.  The  bill  in  this  case  does  not  show 
chat  the  original  mortgagee  has  such  an  interest  in  the  bond 
and  mortgage  as  to  make  him  a  necessary  party  to  the  bill  of 
foreclosure.  Where  the  mortgage  is  assigned  as  a  mere  security 
for  the  payment  of  a  debt,  as  in  the  cases  of  Hohart  v.  Abbot, 
[2  P.  Wms.  ,643,)  and  Johnson  v.  Hart,  (3  John.  Cos.  322,) 
cited  by  the  defendant's  counsel,  or  where  but  a  part  of  the 
mortgage  debt  is  assigned  to  the  complainant,  the  assignor  is  a 
necessary  party  to  a  bill  filed  to  foreclose  the  mortgage ;  so  that 
a  perfect  decree,  may  be  made  which  will  protect  the  mort- 
gagor, and  the  purchaser  of  the  mortgaged  premises  under  the 
decree  to  be  made  in  the  suit,  from  any  future  claims  which  the 
assignor  may  make  notwithstanding  his  assignment.  But 
where  there  is  an  absolute  and  unconditional  assignment  of  a 
bond  and  mortgage,  to  the  complainant  who  subsequently  files 
a  bill  to  foreclose  the  same,  it  is  not  necessary  to  make  the 
assignor  a  party  to  such  suit.    For,  although  the  fact  of  the 
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assignment  may  be  contested  in  a  subsequent  suit  by  the  as- 
signor, the  mortgagor  must  set  up  that  defence,  if  it  actually 
exists,  in  the  suit  brought  against  him  by  the  assignee  to  fore- 
close the  mortgage.     Or,  at  least,  the  defendant  must  show  by 
his  answer,  and  by  the  proofs  in  the  cause  if  the  allegation  in 
the  answer  is  put  in  issue,  that  the  assignor  claims  an  interest 
in  the  mortgage  adverse  to  the  assignment,  before  he  can  com- 
pel the  complainant  to  make  the  assignor  a  party  to  the  suit. 
And  the  same  principle  appears  to  be  applicable  to  the  case  of 
an  absolute  assignment  of  a  bond  and  mortgage  to  a  third 
person,  in  trust,  to  collect  the  amount  due  thereon  and  apply 
the  same  to  the  payment  of  the  debts  of  the  assignor.    Such 
assignments  are  frequently  made ;  and  it  would  be  unjust  and 
oppressive  to  the  mortgagor  to  charge  him  with  the  useless  ex 
pense  of  making  all  the  cestuis  que  trust  parties,  to  a  bill  of  fore- 
closure filed  by  the  trustee.    Yet  there  would  be  more  propriety 
in  requiring  the  complainant  to  make  Seward,  and  the  other 
creditors  of  the  assignor,  to  whom  the  moneys  collected  on  this 
bond  and  mortgage  are,  by  the  terms  of  the  assignment,  to  be 
paid  parties  to  this  suit,  than  the  assignor  himself;  who  ha? 
only  a  Contingent  interest  in  the  surplus,  if  any  there  should  be, 
after  the  payment  of  those  creditors.    Again ;  from  the  terms 
of  the  assignment,  as  stated  in  the  bill,  I  think  it  may  fairly  be 
presumed  that  the  debts  for  which  the  complainant  was  liable 
as  surety,  and  to  the  payment  of  which  he  is  directed  to  apply 
the  mortgage  moneys  when  collected,  are  more  than  sufficient 
to  exhaust  all  of  the  proceeds  of  the  bond  and  mortgage  when' 
collected 

The  general  rule,  unquestionably  is,  that  all  persons  materi- 
ally interested  in  the  subject  matter  of  the  suit  ought  to  be  made 
parties ;  and  that  the  cestui  que  trust,  as  well  as  the  trustees,  should 
be  brought  before  the  court,  so  as  to  make  the  performance  of 
the  decree  safe  to  those  who  are  coinpelled  to  obey  it,  and  to  prevent 
the  necessity  of  the  defendants  litigating  the  same  question  again 
wilii  other  parties.  But  the  case  of  assignees/  or  other  trustees 
of  ii  fund  for  the  benefit  of  creditors,  who  are  suing  for  the  pro- 
tection of  the  fund,  or  to  collect  moneys  due  to  the  fund  from 
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third  persons,  appears  to  be  an  exception  to  the  general  rulo 
that  the  cestui  que  trust  must  be  made  a  party  to  a  suit  brought 
by  a  trustee.  Lord  Redesdale  says,  trustees  of  real  estate,  for 
the  payment  of  debts  or  legacies;  may  sustain  a  suit  either 
av  plaintiffs  or  defendants,  without  bringing  the  creditors 
or  legatees  before  the  court,  which  in  many  cases  would  be 
almost  impossible ;  arid  the  rights  of  the  creditors  or  legatees 
will  be  bound  by  the  decision  of  the  court  against  the  trustees, 
[Mitf.  PI.  4  Land.  ed.  174.)  And  in  Franco  v.  Franco, 
(3  Ves.  Rep.  76,)  where  one  trustee  filed  a  bill  against  another, 
to  compel  him  to  replace  stock,  belonging  to  the  trust  fund, 
which  he  had  improperly  sold,  Lord  Rosslyn  overruled  a  de- 
murrer, which  had  been  filed  by  the  defendant,  upon  the  ground 
that  the  cestuis  que  trust,  to  whom  the  proceeds  of  the  trust 
fund  were  ultimately  to  be  paid,  were  not  made  parties.  So  in 
the  case  of  Bifield  v.  Taylor,  (1  MoH.  Rep.  193,  Beat.  Ch.  Rep. 
91,  S.  C.)  where  a  .bill  was  filed  by  the  trustee,  to  raise  the 
arrears  of  an  annuity  which  had  been  granted  to  him  in  trust 
for  hi.nself  and  four  other  persons.  Lord  Chancellor  Hart  over- 
ruled the  objection  of  the  defendant  that  the  cestuis  que  trust 
were  not  made  parties  to  the  suit;  it  appearing  to  have  been 
the  intention,  of  the  parties  creating  the  trust,  to  give  to  the 
trustee  the  power  to  collect  and  receive  the  annuity,  for  himself 
and  the  other  parties,  interested  therein  with  him,  without  the 
necessity  of  their  interference,  The  case  under  consideration 
comes  directly  within  the  principle  decided  in  Bifield  v.  Tay^ 
lor.  For  it  was  evidently  the  intention  of  the  assignor  of  this 
bond  and  mortgage,  to  give  to  the  assignee  the  right  to  receive 
ttie  moneys  due  thereon,  or  to  foreclose  the  same  in  his  own 
name ;  and  to  apply  the  proceeds  to  the  payment  of  the  credi- 
tors to  whom  the  complainant  was  holden  as  the  surety  for  the 
assignor.  I  think,  therefore,  a  decree  in  this  case  will  be  a  per- 
fect protection  to  the  defendants,  and  to  those  who  may  become 
purchasers  of  the  mortgaged  premises  under  the  decree,  against 
any  claim  of  the  assignor  or  of  those  creditors,  arising  out  of  the 
assignment  in  trust ;  and  that  it  was  unnecessary  to  m;ike  the 
assignoi  or  the  creditors  f 'irties. 
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Aiiother  objection  was  raised  upon  the  argument  of  the  do 
murrer,  which  was  not  stated  in  the  demurrer  itself;  tha 
it  does  not  sufficiently  appear  upon  the  bill  that  there  was 
$100  due  and  payable,  or  how  much  was  in  fact  due  up- 
on the  bond  and  mortgage,  exclusive  of  what  had  been  col- 
lected by  the  execution  at  law,  or  upon  the  creditor's  bill 
founded  on  the  judgment  and  execution  upon  the  bond.  The 
complainant  has  undoubtedly  made  a  mistake  in  the  insertion 
of  dates  in  his  bill ;  probably  by  leaving  out  the  word  four, 
after  the  words  "  one  thousand  eight  hundred  and  forty,"  in 
stating  the  amount  of  the  principal,  $1232,85,  due  upon  the  mort- 
gage, exclusive  of  the  last  instalment;  and  by  omitting  the 
word  three,  in  stating  the  year  when  the  interest  on  that  amount 
commenced.  By  the  statement  in  the  bill,  the  $1232,85  is 
alleged  to  have  been  due  on  the  day  of  the  date  of  the  mort- 
gage, one  year  before  any  part  of  the  mortgage  moneys  became 
payable  by  the  terms  of  the  bond  and  mortgage,  and  that  Ihe 
interest  on  that  amount  is  due. from  the  14th  day  of  May,  1840, 
which  is  six  months  before  the  bond  and  mortgage  were  exe- 
cuted. But  as  it  is  alleged  that  the  whole  of  this  amount 
remains  due  and  unpaid,  and  the  bill  shows  that  the  whole 
amount  collected  upon  the  judgment,  and  under  the  creditor's  bill, 
was  two  or  three  hundred  dollars  less  than  the  sum  which  had 
become  due  and  was  unpaid  at  the  time  of  the  recovery  of  the 
judgment,  it  does  not  appear  from  the  bill  that  the  amount  in 
controversy  does  not  exceed  $100.  A  general  demurrer  to  the 
bill  cannot  therefore  be  sustained.  And  the  complainant  can  cor- 
rect these  errors,  by  stating  the  amount  which  was  actually  due 
at  the  time  of  the  commencement  of  the  suit,  in  an  amendment 
of  his  bill,  before  the  defendant  puts  in  his  answer. 

The  demurrer  must  be  overruled,  with  costs.  And  the  de- ' 
fendant  must  pay  those  costs,  and  put  in  his  answer,  within 
twenty  days  ;  or  in  case  the  complainant  amends  his  bill,  he 
must  answer  the  same  within  forty  days  after  the  service  of  tha 
amended  bill  and  the  order  to  answer,  or  the  bill  will  be  taken 
as  confessed. 
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When  a  notice  of  motion  must  specify  the  grounds  of  the  motion. 
A  inissions  of  an  assignor,  made  subsequently  to  the  assignment,  ore  not  binding 
upon  the  assignees. 

This  was  a  motion  to  dissolve  an  injunction,  upon  bill  and 
•answer. 

Geo.  Underwood,  for  the  complainants,  objected  to  the  notice 
of  motion,  because  it  did  not  state  the  grounds  upon  which  the 
motion  would  be  made.  He  insisted  that  if  the  application  was 
based  upon  the  fact  that  the  whole  equity  of  the  bill  was  denied 
by  the  answer,  that  point  should  be  stated  in  the  notice. 

H.  R.  Mygatt,  for  the  defendants. 

The  Chancellor  decided  that  the  rule  of  practice  requiring 
a  notice  of  motion  to  specify  the  particular  points  intended  to 
be  insisted  on,  was  only  applicable  to  cases  where  the  Opposite 
party  has  a  right  to  explain,  or  answer  the  matters  of  the 
objections,  by  affidavit ;  and  to  cases  where,  by  the  practice  of 
the  court,  the  opposite  party  has  a  right  to  amend,  or  to  perfect 
his  defective  proceedings,  on  proper  terms. 

He  also  decided  that  admissions  of  an  assignor  of  property, 
assigned  to  trustees  for  the  benefit  of  his  creditors,  made  subse- 
quent to  the  execution  of  the  assignment,  were  not  legal  evi- 
dence against  the  assignees. 
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N.  Y.  603-3.] 

IVhere  a  married  woman  procured  a.  policy  of  insurance,  upon  the  life  of  her  hus- 
band, in  her  own  name,  and  for  her  sole  use,  as  authorized  by  the  act  of  April, 
1840,  the  insurance  money  being  made  payable  to  her  children  in  case  she  should 
die  before  her  husband,  and  subsequently  both  husband  and  Wife,  and  their  only 
child,  perished  at  sea  j  by  the  same  disaster,  and  probably  at  the  same  moment .' 
Held,  that  the  act  Lif  April,  1840,  did  not  extend  to  the  case ;  and  that  this  con- 
tract of  insurance  stood  upon  the  same  footing  as  any  other  contiact  made  by  a 
feme  covert,  in  her  own  name,  in  the  lifetime  of  her  husband,  and  without  the 
intervention  of  a  trustee. 

Where  the  mother  and  daughter  perished  at  sea,  and  by  the  same  disaster,  and  there 
was  no  evidence  of  survivorship ;  Held,  that  there  was  no  legal  presumption  that 
the  daughter  survived  the  mother. 

It  seems  that  where  the  husband  and  wife  perish  together,  at  sea,  and  where  there 
is  no  evidence  to  authorize  a  different  conclusion,  it  will  be  presumed  that  the  hus- 
band survived  his  wife. 

At  common  law  the  husband  may  sue  upon  bonds,  notes,  and  other  contracts  for  the 
payment  of  money,  given  to  the  wife  during  coverture,  either  in  his  own  name,  oi 
in  the  name  of  himself  ahd  wife  jointly ;  at  his  election. 

Where  he  elects  to  treat  them  as  his  own,  by  bringing  a  suit  in  his  own  name  only, 
the  jud^ent  will  belong  to  his  personal  representatives,  although  his  wife  survives 
him.  But  if  he  sues  in  their  joint  names,  the  judgment  will  belong  to  her,  by 
survivorship,  if  he  dies  first. 

And  where  the  consideration  of  the  bond,  or  other  security,  has  proceeded  from  the 
wife,  or  her  estate,  or  where  it  was  the  gift  of  a  third  person,  if  the  husband  does 
not  dispose  of  such  security,  or  collect  the  money  due  thereon,  or  proceed  to  judg- 
ment thereon  in  his  own  name  during  his  lifetime,  it  seems  the  debt  will  belong 
to  her,  by  survivorship,' if  she  outlives  him. 

A  feme  covert  cannot,  under  the  provisions  of  the  revised  statutes,  make  a  will  of 
her  general  personal  estate,  during  coverture;  founded  upon  the  mere  assent  of 
the  husband  to  the  making  of  such  will. 

And  it  seems  that  she  cannot  dispose  of  her  separate  estate  by  will,  unless  such  will 
is  made  in  pursuance  of  a  power,  either  beneficial  or  in  trust,  to  dispose  of  hel 
separate  estate  by  will,  or  by  a  testamentary  instrument  in  the  nature  of  a  will. 

But  a  feme  covert  having  personal  estate  conveyed  to  her  separate  use,  with  an  ex- 
press power  to  dispose  of  it  by  will  at  her  death,  may  make  a  will,  or  an  instru- 
ment in  the  nature  of  a  will;  for  the  purpose  of  appointing,  or  disposing  of  such 
property,  in  pursuance  of  such  power. 

This  was  an  appeal  from  a  decision  of  the  circuit  judge  ot 
the  first  circuit,  affirming  a  sentence  and  decree  of  the  surrogate 
of  New- York,  refusing  to  admit  to  probate,  as  a  will  of  personal 
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esfite,  an  instrument  in  writing  propounded  by  the  proctor  of 
thi  appellant,  as  the  will  of  Isabella  Leo  Wolf,  deceased. 
'.  'he  following  opinion  was  delivered  by  the  circuit  judge : 

L'i  NT,  C.  J.  1  agree  with  the  surrogate  in  his  conclusion, 
as  to  .he  invalidity  of  the  will  of  Mrs.  Leo  Wolf.  The  right 
of  me  iing  a  will  of  real  property  a  married  woman  never  had, 
by  thn  law  of  England  or  America,  at  least  since  the  conquest. 
As  to  personal  property,  before  our  revised  statutes,  the  capacity 
of  a  married  woman  was  less  restricted.  She  could  not  devisa 
lands,  because,  by  the  feudal  law,  none  could  devise ;  and  the 
statute  of  wills,  (32  and  34,  Henry  8,)  did  not  relieve  her  from 
thisre.triction.  But  she  was  prevented  from  exercising  the  power 
of  testfimentary  disposition  of  personal  effects,  which  power,  by 
imperceptible  degrees,  freeing  itself  from  ecclesiastical  usurpa- 
tions, became  common  to  all  persons  except  married  women, 
by  the  rights  acquired  by  her  husband  in  her  personal  property ; 
and  with  which  rights,  a  power  in  the  wife  of  bequeathing  that 
personal  property  would  have  been  inconsistent.  (2  Black. 
498.)  The  license  of  the  husband  gave  her  the  power  of  testa- 
mentary disposition,  because  it  removed  the  reason  for  restricting 
the  power. 

Bui  the  revised  statutes,  (2  R.  S.  60,)  it  seems  to  me  most 
clearly,  put  an  end,  by  positive  and  unequivocal  prohibition, 
to  the  remnant  of  testamentary  power  remaining  in  married 
women.  "Every  person  of  the  age  of  eighteen  years,  or  upwards 
and  every  female,  not  being  a  married  woman,  of  the  age  of 
sixteen  years,  or  upwards,  of  sound  mind  and  memory,  and  no 
others,  may  give  and  bequsath  his,  or  her,  personal  estate,  by 
will  in  writing."  There  is  no  reservation  of  pre-existing  rights, 
as  in  a  recent  English  statute  on  this  subject.  (1  Vict.  c.  26.) 
What  was  a  common  law  right  has  become  statutorj'- ;  and  a 
positive  prohibition  is  enacted  against  the  exercise  of  the  right 
by  any  other  than  those  mentioned  in  the  statute.  A  married 
woman  may  not,  then,  give  and  bequeath  her  personal  estate 
by  will  in  writing.  The,  disposition  of  personal  estate,  by  will, 
a]  prars  to  me  to  be  forbidden  to  married  women,  by  languagf 
foL.  L  34 
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even  stronger  than  that  which  prevents  her  devising  real  estate. 
The  consent  of  the  husband  could  not  authorize  a  devise  of 
lands;  and  I  cannot  see  how  it  can,  under  our  laws, authorize  a 
testament  of  chattels. 

This  doctrine  will  not  exclude  a  disposition  of  personal  prop- 
erty, testamentary  in  its  nature,  or  akin  to  a  testament,  if  made 
by  a  married  woman  under  a  power.  For,  as  was  observed  in 
an  early  case,  Southby  v.  Stonehouse,  (2  Yes.  sen.  610,)  such  dis- 
position is  not  a  proper  will ;  but  merely  a  direction  of  the  use 
or  trust,  arising  under  the  instrument  creating  the  power,  and 
depending  for  its  efficacy  wholly  upon  the  validity  of  that 
instrument.  Neither  do  I  pretend  to  say  it  would  limit,  or  affect, 
the  power  of  a  court  of  equity  to  carry  into  effect  a  wife's  dispo- 
sition of  her  separate  estate.  All  I  mean  to  say  is  that,  in  the 
present  case,  I  cannot  see  how  the  surrogate,  in  the  exercise  of 
his  duties  in  recording  and  granting  probate  of  wills,  could,  un- 
der our  existing  laws,  permit  the  paper  propounded,  to  be  proved 
as  the  last  will  and  testament  of  Isabella  Leo  Wolf.  The  de- 
cree of  the  surrogate  is  therefore  affirmed. 

Geo.  F.  Allen,  for  the  appellant.  I.  The  policy  of  insurance 
was  the  separate  property  of  Isabella  Leo  Wolf.  Such  is  the 
tenor  and  effect  of  the  policy.  The  consideration  is  sixty-five 
dollars  and  forty-one  cents,  to  them  in  hand  paid  by  Isabella 
Leo  Wolf  It  assures  the  life  of  Joseph  for  the  sole  use  of 
the  said  Isabella  Leo  Wolf.  The  company  contract  with  her. 
her  executors,  administrators  and  assigns,  in  case  of  loss,  to 
pay  the  sum  insured  to  her,  her  executors,  administrators  and 
assigns,  for  her  sole  use.  {See  •Adamson  v.  Armitage,  19 
Ves.  415 ;  Ex  parte  Ray,  1  Mad.  199.)  The  provisions  in 
the  act,  and  in  the  policy,  relative  to  the  children,  only  apply 
where  the  wife  has  not  disposed  of  her  interest ;  at  all  events, 
they  have  no  application  in  the  present  case,  because  (I.)  The 
contingency  has  not  happened.  Mrs.  Wolf  and  her  husband 
having  sailed  in  the  same  ship,  and  never  having  been  heard  o^ 
they  will  be  held  to  have  died  at  the  same  instant.  ( Taylor  v, 
Diplock,  2  Phil.  261.     Wright  v.  Saunders,  Id.  266,  note  (c) 
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Sattei  thwaile  v.  Powell,  1  Curt.  Ecc.  Rep.  705.)  and  (2.)  theii 
only  child  died  with  them.  Isabella  Leo  Wolf  was  fully  em- 
powered to  become  a  party  to  such  a  contract,  and  to  acquire 
such  rights,,  by  the  law  of  1840.     {See  Laws  of  1840,  p.  59.) 

II.  The  policy  being  thus  the  separate  property  of  Isabella 
Leo  "Wolf,  she  is  regarded,  in  equity,  as  to  that  property,  as  a 
feme  sole  5  and  as  an  incident  to  that  property,  she  had  the 
power  of  disposing  of  it,  either  by  will  or  otherwise.  {Peacock 
V.  Monk,  2  Ves.jun.  190.  Rich  v.  Cockell,  9  Id.  369.  Fetli 
place  V.  Gorges,  1  Id.  47.  Whistler  v.  Newman,  4  Id.  135. 
Clancy,  Hush,  and  Wife,  308.  Methodist  Ep.  Ch.  v,  Jaqiies, 
17  John.  R.  578.  Powell  v.  Murray,  2  Edw.  Rep.  643.  N. 
Am.  Coal  Co.  v.  Dyett,  7  Paige,  9 ;  20  Wend.  570,  .S.  C. 
Gardner  v.  Gardner,  7  Paige,  112.) 

III.  So  far  as  its  form  goes,  the  instrument  endorsed  on  the 
policy  is  a  will,  and  is  entitled  to  probate.  {Glynn  v.  Ostran- 
der,  2  Hagg.  432.  Masterman  v.  Maherly,  Id.  247.  In  the 
goods  of  Joseph  Knight,  Id.  554.     Lovelass  on  Wills,  317.) 

IV.  Being  made  by  a  married  woman,  it  may  not  be,  strictly, 
and  at  law,  a  will ;  but  being  of  a  testamentary  nature,  its  tes- 
tamentary character  must  be  established  by  being  proved  as 
wills  are  proved ;  before  courts,  either  of  law  or  equity,  will  take 
cognizance  of  it.  (2  Roper,  Husb.  ^  Wife,  188,  and  note  (m). 
Stevens  v.  Bagwell,  15  Vesey,  152.  Picquet  v.  Swan,  4 
Mass.  60.) 

V.  The  provisions  of  the  revised  statutes  have  not  changed, 
in  any  respect,  the  rights  of  married  women  to  separate  estates, 
or  their  powers  over  such  estates.  1.  The  statute  relative  to  wills 
of  personal  property,  (2  R.  S.  60,  §  21,)  was  not  intended  to 
chahge  the  position  of  married  women,  in  equity,  as  to  their 
separate  property,  but  to  regulate  the  manner  of  making  wills. 
2.  It  makes  no  change  in  the  law,  but  is  merely  declaratory  of 
what  was  before  the  law.  (2  Black.  Com.  498.  Toller  on 
Executors,  9,  lO.  Lovelass  on  Wills,  266.)  3.  The  legisla- 
ture only  intended  to  declare  what  was  the  law.  {Reviser's 
notes,  3  R.  S.  2d  ed.  629.  Heyerv.  Bergen,  1  Hoffm.  Rep.  2.) 
The  statutory  provision  in  reference  to  wills  of  personal  prop 
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erty,  is  identical,  in  effect,  with  what  has  been  a  statutoiy  ]  ro 
vision  in  reference  to  wills  of  real  property  for  over  three 
hundred  years ;  under  which  courts  of  equity  have  always  eus- 
tained  the  testamentary  disposition  of  their  separate  real  estate 
made  by  married  women.  {See  cases  cited  tinder  the  second 
point.  Bradish  v.  Gibbs,  3  John.  Ch.  Rep.  523.)  The  two 
provisions  are  in  pari  materia,  and  should  both  receive  the  same 
construction. 

H.  Wilson,  for  the  respondent. 

The  Chancellor.  The  facts  in  this  case,  so  far  as  the 
same  can  be  ascertained  from  the  proceedings  returned  by  the 
surrogate,  are  substantially  these.  In  May,  1840,  Isabella  Leo 
Wolf,  the  wife  of  Joseph  Leo  Wolf,  procured  a  policy  of  insu- 
rance, from  the  New-York  Life  Insurance  and  Trust  Company, 
upon  the  ifle  of  her  husband,  for  $5000,  for  the  term  of  five  years. 
The  policy  was  in  her  own  name,  and  for  her  sole  use  ;  as  au- 
thorized by  the  first  section  of  the  act  of  April,  1840,  in  respect 
to  insurances  for  lives  for  the  benefit  of  married  women. 
{Laws  of  1840,  p.  59.)  And  the  amount  was  made  payable  to 
the  assured,  or  her  executors,  administrators  or  assigns,  for  her 
sole  use,  within  sixty  days  after  due  notice  and  proof  of  the 
death  of  her  husband  ;  and  in  case  of  her  death  before  his  de- 
cease, the  same  was  made  payable  to  her  children,  for  their  use, 
or  to  their  guardian  if  they  were  under  age ;  as  authorized  by 
the  second  section  of  that  act.  In  March,  1841,  the  assured 
and  her  husband,  and,  as  the  counsel  for  the  appellant  states, 
their  only  child,  sailed  for  Europe  in  the  steam  ship  President, 
and  have  never  since  been  heard  of;  and  there  is  no  doubt  that 
such  ship  was  lost,  and  that  all  on  board  perished.  A  few  days 
before  they  sailed  for  Europe,  Mrs.  Leo  Wolf  executed  the  pa- 
per propounded  as  her  will,  in  the  presence  of  two  subscribing 
witnesses,  on  the  back  of  the  policy  of  insurance,  in  the  follow- 
ing words :  "  In  the  event  of  the  within  policy,  No.  1321,  of  the, 
New- York  Life  Insurance  and  Trust  Company,  becoming  pay- 
able, by  said  company,  in  consequence  of  the  doath  of  my  hus- 
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band,  Joseph  Leo  Wolf,  and  in  the  event  of  my  being,  at  the 
timo  when  the  within  policy  becomes  payable,  not  among  the 
living,  it  is  my  wish  and  will,  and  I  hereby  order  and  direct 
that  the  amount  insured  in  said  policy,  on  the  life  of  my  hus-' 
band,  shall  be  paid  over  to  Doctor  Gottlief  Moehring,  of  the  city 
of  Philadelphia,  in  trust;  to  be  held  by  him  for  my  daughter 
Mary  Jane  Leo  Wolf,  until  her  becoming  of  age  ;  and  in  the 
event  of  her  death,  befqre  coming  of  age,  without  issue,  I  here- 
by direct  that  the  whole  amount  thus  held  in  trust  by  the  said 
Gottlief  Moehring  shall  be  divided  in  equal  parts  and  shall  be 
paid  over  to  the  children  of  the  brothers  and  sisters  of  my  hus- 
band, Joseph  Leo  Wolf,  living  at  the  time  when  such  division 
shall  take  effect.  Given  under  my  hand  and  seal  in  the  city 
of  New- York,  this  6th  day  of  March,  1841.  Isabella  Leo 
Wolf"  (L.  S.)  And  her  husband,  at  the  same  time,  and  in  the 
presence  of  two  subscribing  witnesses,  wrote  the  following  con- 
sent under  the  same  ;  "  I  consent  to  the  above,  and  ratify  the 
same.    New- York,  6th  March,  1841.     Joseph  Leo  Wolf" 

In  April,  1842,  G.  F.  Allen,  as  proctor  for  the  appellant,  who 
was  the  trustee,  or  executor,  named  in  the  instrument  propound- 
ed as  a  will,  presented  a  petition  to  the  surrogate  of  New- York, 
stating  that  the  decedent  left  assets  or  personal  estate  in  the  city 
and  county  of  New- York ;  and  praying  that  the  instrument  pro- 
pounded might  be  admitted  to  probate,  and  that  letters  testa- 
mentary thereon  might  be  granted.  The  next  of  kin  of  the 
decedent  were  duly  cited  to  attend  before  the  surrogate,  and 
the  public  administrator,  having  taken  out  administration  on 
the  estate  of  Joseph  Leo  Wolf,  was  also  cited ;  and  they  re- 
sisted the  probate  of  the  instrument  propounded,  upon  the 
ground  that  a  married  woman  could  not,  under  the  provisions 
of  the  revised  statutes,  make  a  will  of  personal  estate,  even  with 
the  consent  of  her  husband.  The  surrogate  sustained  the  objec- 
tion, and  rejected  the  instrument  propounded  as  a  will,  upon  that 
ground  alone.  And  the  circuit  judge,  upon  appeal  to  him, 
arrived  at  the  same  conclusion;  as  appears  by  his  written 
opinion. 

The  insurance  money  in  this  case,  by  the  terms  of  the  policy, 
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was  made  payable  to  the  children  of  the  assured,  in  case  she  died 
before  her  husband.  If  her  daughter  had  survived  her,  there- 
tore,  it  would  have  been  necessary,  perhaps,  to  inquire  whether 
there  is  any  legal  presumption  that  the  husband  survived  his 
wife ;  when  they  have  both  perished  by  the  same  disaster,  and 
when  there  is  no  extrinsic  evidence  to  guide  the  judgment  of  the 
court  upon  this  matter  of  fact.  In  the  cases  of  Taylor  v.  Dip- 
lock,  (2  Phill  Rep.  267,)  Colvin  v.  The  King's  Proctor,  (1 
Hagg.  Eccl.  Rep.  92,)  and  in  Selwyn's  case,  (3  Idem,  748,)  it 
appears  to  have  been  supposed,  in  the  absence  of  any  evidence  to 
,  justify  a  different  conclusion,  that  the  court  would  be  bound  to 
presume  a  survivorship  of  the  husband,  .where  the  husband  and 
wife  perish  together  at  sea ;  upon  the  ground,  I  presume,  that 
the  greater  strength  of  the  male  would  probably  enable  him  to 
sustain  life  the  longest,  in  such  a  calamity.  But  as  there  is  no 
presumption  of  the  survivorship  of  the  daughter,  in  this  case, 
after  the  death  of  her  mother,  and  the  probability  is  that  they 
both  perished  at  the  same  moment,  it  becomes  immaterial  to 
inquire  whether  it  must  be  presumed  that  the  husband  sur- 
vived his  wife.  It .  is  sufBcient  for  this  case,  that  there  is  no 
legal  presumption  that  she  survived  him.  For  if  she  did  not 
survive  him,  I  am  of  opinion  that  the  act  of  April,  1840,  does 
not  extend  to  the  case ;  and  that,  in  the  event  which  has  occur- 
red, this  contract  of  insurance  stands  upon  the  same  footing  as 
any  other  contract  made  by  a  feme  covert,  in  her  own  name,  in 
the  lifetime  of  her  husband,  and  without  the  intervention  of  a 
trustee.  By  referring  to  the  first  section  of  that  act  it  will  be 
seen  that  the  insurance  money  is  only  payable  to  her,  to  and 
for  her  own  use,  free  from  the  claims  of  the  representatives  of 
the  husband,  and  of  his  creditors,  in  case  she  survives  her  hus- 
band ;  but  not  where  they  both  die  at  the  same  instant,  or  where 
he  survives  her.  The  second  section  of  the  statute  provides  for 
the  case  of  survivorship  .of  the  husband,  where  the  wife  has  left 
children ;  by  authorizing  the  insurance  money  to  be  made  pay- 
able to  such  children,  or  to  their  legal  guardians,  for  their 
use.  But  no  provision  is  made,  by  the  statute,  for  this  case ; 
where  there  are  no  children,  and  where  the  husband  survived 
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the  wife;  or  where  they  both  perished  at  tho  same  instant,  so 
that  neither  survived  the  other. 

Tn  regard  to  bonds,  notes,  and  other  contracts,  for  the  payment 
of  money,  given  to  the  wife  during  coverture,  the  common  law 
rule  appears  to  be,  that  the  husband  may  sue  upon  them  in  his 
own  name,  or  in  the  name  of  himself  and  wife  jointly,  at  his 
election.  Where  he  elects  to  treat  them  as  his  own,  by  bring- 
ing a  suit  and  proceeding  to  judgment  in  his  own  name,  the 
judgment  will  belong  to  his  personal  representatives,  although 
his  wife  survives  him.  But  if  he  sues  in  their  joint  names,  the 
judgment  will  belong  to  her  by  survivorship.  And  where  the 
consideration  of  the  bond,  or  other  security,  givwn  to  the  wife  in 
her  own  name,  during  coverture,  has  proceeded  from  her,  or  her 
estate,  or  where  it  was  the  gift  of  a  third  person,  it  seems  that 
if  the  husband  does  not  dispose  of  such  security,  or  collect  the 
money  thereon,  or  proceed  to  judgment  in  his  own  name,  during 
his  lifetime,  it  will  belong  to  her  by  survivorship  if  she  outlives 
him.  {See  Nash  v.  Nash,  2  Mad.  Rep.  133 ;  Hilliare  and 
wife  V.  Hamhridge,  AlleyvUs  Rep.  36 ;  and  Searing  v.  Sear- 
ing, 9  Paige's  Rep.  283.)  In  cases  of  this  kind,  as  well  as  in 
cases  of  choses  in  action  given  to  the  wife  before  coverture,  or 
other  property  of  the  wife  not  reduced  to  possession  by  the 
husband,  the  wife  was  permitted,  previous  to  the  revised  stat- 
utes, to  dispose  of  the  same  by  will,  with  the  written  au- 
thority and  consent  of  her  husband,  in  case  he  survived  her. 
The  principle  upon  which  such  wills  were  originally  sustained 
in  equity,  and  afterwards  at  law,  probably  was  that  as  the  hus- 
band, if  he  outlived  the  wife,  would  be  entitled  to  the  property 
by  survivorship,  and  had  also  the  right  to  reduce  it  to  possession 
immediately,  during  coverture,  he  might  waive  such  right.  He 
could,  therefore,  allow  her  to  appoint  it  to  whom  she  pleased,  by 
an  instrument  in  the  nature  of  a  will ;  although  such  will  was,  in 
fact,  nothing  but  an  appointment  with  his  assent.  The  provis- 
ions of  the  revised  statutes,  however,  have  somewhat  changed 
the  husband's  rights  to  the  property  of  his  wife,  by  survivorship ; 
by  refusing  him  the  right  to  administer  thereon  without  giving 
security  for  the  payment  of  her  debts,  to  the  amount  of  tha 
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assets  which  may  come  to  his  hands.  (2  R.  iS.  75,  §  29.)  And 
as  he  is  entitled  to  all  his  wife's  personal  estate  by  survivorship, 
and  even  during  her  life  subject  to  her  equity  to  a  support  out 
of  the  same,  he  ought  riot  to  be  permitted  to  deprive  his  own 
creditors  of  the  benefit  thereof,  in  case  of  her  death,  by  permit- 
ting her  to  dispose  of  it  by  will,  during  coverture.  The  provis- 
ion of  the  revised  statutes  which  declares  that  males  of  the  age 
of  eighteen  years  and  upwards,  and  unmarried  females  of  the 
age  of  sixteen  and  upwards,  and  no  others,  may  dispose  of  his 
or  her  personal  estate  by  will,  (2  R.  iS.  60,  §  21,)  is,  as  I  think, 
sufficient  to  deprive  a  feme  covert  of  the  right  to  make  a  will 
of  personal  estate,  of  the  character  above  described ;  founded 
upon  the  mere  assent  of  the  husband  to  the  making  of  the  same. 
And  I  am  also  inclined  to  think,  it  likewise  deprives  her  of  the 
right  to  dispose  even  of  her  separate  estate  by  will ;  where  it 
is  not  so  disposed  of  in  pursuance  of  a  power,  either  beneficial 
or  in  trust,  to  dispose  of  such  separate  estate  by  will,  or  by  a 
testarnentary  instrument  in  the  nature  of  a  will. 

The  revised  statutes,  however,  have  expressly  provided  for 
the  execution  of  beneficial  powers,  as  well  as  powers  in  trust,  by 
femes  covert,  in  relation  to  their  real  estate  and  chattels  real. 
{See  1  R.  S.  732,  §  78,  80,  and  87;  Idem,  735,  §  105, 106, 110, 
and^ll5:  Idem,  737,  §  130;  and  Idem,  750,  §  10.)  I  cannot, 
therefore,  believe  that  it  was  intended,  by  the  legislature,  to  de- 
prive a  feme  covert,  who  has  personal  estate  conveyed  to  her 
separate  use,  with  an  express  power  to  dispose  of  it  by  will  at 
her  death,  of  the  right  to  make  a  will,  or  an  instrument  in  the 
nature  of  a  will ;  for  the  purpose  of  appointing  or  disposing  of 
her  separate  estate,  in  pursuance  of  such  power.  That  question, 
however,  is  not  necessary  to  be  settled  at  this  time ;  as  there  was 
no  potver  reserved  in  the  policy,  in  this  case,  authorizing  the  wife 
to  dispose  of  the  insurance  money,  by  will  or  otherwise,  in  the 
event  which  has  occurred.  Nor  had  the  interest  of  the  husband, 
or  of  the  wife,  in  this  policy,  been  conveyed  to  a  trustee, 
subject  to  such  a  pqwer  of  appointment  by  the  wife.  For  these 
reasons,  I  think  the  insurance  money  belongs  to  the  personal 
representatives  of  the  husband,  to  be  disposed  of  as  a  part  of  his 
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personal  estate ;  and  that  the  instrument  propounded  as  the  -vill 
of  Isabella  Leo  Wolf,  ought  not  to  be  admitted  to  probate. 

The  order  of  the  circuit  judgo  affirming  the  sentence  and  de- 
cree of  the  surrogate  must,  therefore,  be  affirmed.  As  this,  how- 
ever, was  a  new  and  somewhat  difficult  question,  arising  for  the 
first  time  under  the  provisions  of  the  revised  statutes,  and  of  the 
act  of  April,  1840,  I  shall  not  charge  the  appellant  with  the 
costs  of  the  respondent  on  this  appeal ;  but  shall  direct  such 
costs  to  be  paid  out  of  the  insurance  money  which  is  in  contro- 
versy in  this  suit. 


Boyd  vs.  Vanderkemp  and  others. 

Upon  a  bill  praying  for  the  specific  performance  of  a  contract  for  the  sale  of  land, 
ar  for  a  compensation  in  damages,  filed  by  the  vendee,  against  the  vendor,  and  a 
subsequent  purchaser  who  had  notice  of  the  complainant's  rights,  where  the  an- 
swer of  the  subsequent  purchaser  admits  that  he  purchased  with  notice  ofthe  com- 
plainant's claim  to  the  premises,  and  where  the  bill  has  been  taken  as  confessed  by 
the  other  defendants,  the  proper  decree,  if  the  court  considers  the  other  material 
allegations  in  the  bill  to  have  been  proved,  is  to  direct  a  specific  performance  of  the 
contract  by  the  subsequent  purchaser,  in  whom  the  legal  title  to  the  land  is.vested ; 
so  as  to  give  to  the  complainant  the  land  itself,  with  the  improvements,  if  any, 
which  he  has  made  thereon,  upon  his  paying  the  sum  originally  agreed  to  be  paid 
by  him,  with  interest.  And  it  is  erroneous,  in  such  a  case,  to  decree  a  compen- 
eation  in  damages,  to  the  complainant,  for  the  non-performance  of  the  contract. 

Upon  a  bill  of  that  nature,  the  complainant  is  not  entitled  t«  any  decree  against  a 
defendant,  in  whose  name,  as  the  agent  of  the  vendor,  the  bill  alleges  the  contract 
for  the  sale  of  the  premises  to  the  complainant  to  have  been  executed,  by  a  sub- 
agent  ;  where  such  defendant  has  no  interest  in  the  controversy,  and  is  not  charged 
with  having  done  any  act,  as  agent,  which  was  fraudulent  or  inequitable,  nor  with 
having  had  notice  of  the  contract  made  by  such  sub-agent,  in  his  name,  until  after 
the  sale  of  the  premises  to  a  second  purchaser. 

It  IS  erroneous  to  make  a  mere  agent  u  party  to  a  suit  for  the  specific  perform- 
ance of  a  contract.  And  if  he  is  made  a  party,  the  complainant  will  not  be  enti- 
tled even  to  a  decree  for  costs  against  him ;  although  he  suffers  the  bill  to  be 
taken  as  confessed  for  want  of  an  answer. 

A  general  agent,  for  the  sale  of  lands,  is  not  responsible  for  the  non-performancs  Af 
a  contract,  made  by  an  authorized  sub-agent  without  his  knowledge. 
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But  the  principal  is  in  law  chargeabls  with  notice  of  a  contract,  iiuly  made  by  a 
snb-agent,  whom  the  general  agent  has  appointed  under  an  authority  given  to 
him,  for  that  purpose,  by  such  principal. 

A  vice  chancellor  has  no  power  to  grant  a  re-hearing,  unless  it  is  applied  foi 
within  six  months  after  the  entry  of  the  decree ;  and  before  the  same  has  been 
enrolled. 

A  bill  of  review  must  be  brought  within  tlie  time  allowed  by  law  for  appealing  from 
the  decree. 

After  a  bill  had  been  regularly  taken  as  confessed,  for  more  than  nine  years,  and 
after  a  regular  decree  had  been  made,  against  all  the  defendants,  for  more  than 
five  years.  Held,  that  it  was  too  late  for  a  part  of  such  defendants  to  apply  to  be 
let  in  to  answer  the  bill,  and  set  up  a  meritorious  defence.  "' 

Where  an  appeal  has  been  dismissed  by  consent  of  the  appellant,  an  order  of  th ' 
court  reinstating  such  appeal,  will  not  be  made  for  the  exclusive  benefit  of  parties 
who  did  not  join  in  the  appeal. 

An  appellant  whose  appeal  has  been  dismissed  by  the  consent  of  his  counsel,  has 
no  right  to  have  it  reinstated,  after  the  costs  of  such  dismissal  have  been  paid ; 
especially  after  his  discharge  under  the  bankrupt  act  has  left  him  without  interest 
in  the  subject  matter  of  such  appeal. 

It  is  irregular  to  make  an  execution  returnable  on  Sunday.  But  in  general  the 
court  will  permit  process  thus  defective  to  be  amended,  in  order  to  promote  the 
purposes  of  justice. 

An  execution  cannot  issue  against  a  party  who  has  been  discharged  under  the 
bankrupt  act,  and  whose  discharge  is  u.  bar  to  the  collection  of  the  damages 
directed  to  be  paid  by  a  decree  which  was  made  before  the  proceedings  in  bank- 
ruptcy were  instituted ;  although  the  amount  of  such  damages  had  not  been 
liquidated,  by  the  master,  at  the  time  of  the  discharge  of  the  bankrupt. 

Where  a  decree  is  made,  directing  the  defendants  to  pay  the  damages  which  the 
complainant  has  sustained  by  reason  of  the  non-performance  of  an  agreement  by 
them,  and  directing  a  reference  to  a  master  to  ascertain  and  report  the  amount  o.r 
such  damages,  such  damages  constitute  a  present  debt,  payable  when  the  amount 
thereof  shall  be  liquidated  by  the  master.  And,  under  the  bankrupt  law  of  1841 , 
such  debt  is  provable,  against  the  estate  of  one  of  the  defendants  who  has  been 
declared  a  bankrupt. 

Where  an  execution  was  set  aside  for  irregularity,  the  court  directed  that  the  de 
fendants  should  not  be  permitted  to  bring  an  action  against  the  complainant,  u. 
his  solicitor,  for  any  thing  done  under  it. 

Mode  of  computing  damages,  in  a  suit  for  the  specific  performance  of  a  contract  foi 
the  sale  of  real  estate,  or  for  compensation  in  damages,  under  a  decree  directing  a 
master  to  ascertain  and  report  the  damages  which  the  vendee  sustained  by  the 
refusal  of  the  vendor  to  complete  the  sale. 

Where  a  defendant  has  been  discharged  under  the  bankrupt  act,  subsequent 
to  the  decree  against  him,  for  a  debt  which  is  provable  under  the  act,  it  it 
irregular  for  the  complainant  to  take  oul  an  execution,  against  the  defendant, 
upon  sucb  decree ;  without  a  previous  application  to  the  court  for  leaw  to  issua 
Mich  execution. 
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This  was  an  application,  by  the  defendants  in  this  cause,  to 
the  chancellor  for  relief,  under  the  following  circumstances ;  the 
office  of  vice  chancellor  of  the  sixth  circuit  being  vacant  at 
the  time  of  such  application.  In  January,  1833,  the  complain- 
ant filed  his  bill  in  this  cause  before  the  chancellor,  against 
Vanderkemp,  Evans  and  Schermerhorn.  That  bill  stated,  in 
substance,  that  the  defendant  Vanderkemp  was  the  owner  of 
150  acres  of  the  east  part  of  lot  number  two  of  Morris'  Reserve, 
then  in  the  possession  of  T.  Younglove,  and  called  the  Young- 
love  farm ;  that  in  January,  1829,  the  complainant  purchased 
the  premises,  from  W.  S.  Wood,  the  sub-agent  under  the  defen- 
dant Evans,  who  was  the  duly  authorized  general  agent  of  the 
defendant  Vanderkemp,  at  the-  price  of  $2  per  acre ;  five  per 
cent  to  be  paid  down,  and  the  residue  in  eight  equal  annual  in- 
stalments ;  the  first  instalment  to  be  paid  in  three  years  with 
interest  from  the  last  mentioned  period ;  and  that  upon  payment 
of  the  purchase  money,  Vanderkemp  was  to  convey  to  the  com- 
plainant, the  premises  with  warranty  ;  that  at  the  time  of  such 
purchase  the  complainant  paid  to  Wood  the  five  per  cent  and 
executed  a  contract  to  pay  the  balance  in  the  usual  form  of 
contracts  used  by  Evans  as  such  agent;  but  as  the  number  of 
the  lot  was  not  then  recellected,  the  description  of  the  lot  was 
left  blank,  to  be  filled  up  by  Wood  ;  who  agreed  that,  as  soon 
as  he  returned  to  Batavia,  he  would  procure  the .  contract  to  be 
made  out  and  executed  by  Evans,  as  the  agent  of  Vanderkemp 
and  sent  to  the  complainant,  or  left  at  the  land  office,  at  Batavia, 
for  him;  that  Wood  returned  to  Batavia  immediately  after 
making  of  the  contract,  and  the  complainant  took  tne  control  of 
the  premises,  his  father-in-law,  who  was  previously  in  pos- 
session, continuing  in  possession  under  him ;  and  that  within 
one  year  thereafter,  the  complainant  removed  on  to  the  premises, 
and  had  continued  in  possession  thereof  up  to  the  time  of  filing 
his  bill  in  this  cause,  and  making  improvements  from  the  time 
he  went  into  possession ;  that  in  January,  1830,  not  having  re- 
teived  the  contract,  he  went  to  the  land  office  at  Batavia,  tmd 
finding  Evans  absent,  he  learned  from  a  clerk  in  the  office 
that  the  five  per  cent  had  been  paid  in  by  Wood,  but  that  no 
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contract  had  been  made  out  for  the  premises,  and  he  then,  at 
the  suggestion  of  the  clerk,  executed  a  contract  on  his  part,  and 
left  it  to  be  executed  by  Evans  on  his  return ;  that  he  again 
called  at  the  land  office,  in  October,  1831,  and  again  found  that 
Evans  was  absent,  and  was  then  told  by  another  clerk,  that  the 
five  per  cent  had  not  been  paid  into  the  office,  and  that  Wood 
had  no  authority  to  sell  lands,  or  to  make  contracts  for  such 
sale;  that  he  shortly  afterwards  wrote  to  Evans  on  the  subject, 
and  received  in  reply  a  letter  from  J.  Lowber,  purporting  to 
have  been  writtei]  for  Evans,  acknowledging  that  $15  was 
credited  to  the  complainant  upon  the  books  of  the  office,  and 
that  the  same  was  subject  to  his  order,  but  that  a  large  tract  of 
land,  embracing  the  premises  in  question,  had  been  sold  to  the 
defendant  Schermerhorn.  The  bill  further  stated,  that  the 
complainant  had  heard  of  the  purchase  by  Schermerhorn,  before 
his  visit  to  Batasya,  in  October,  1831 ;  and  averred  that  it  had 
been  so  purchased,  and  that  a  conveyance  thereof  had  been 
given  to  Schermerhorn,  by  the  vendor,  but  that  Schermerhorn 
had  notice  of  the  complainant's  rights  in  the  premises  previous 
to  such  purchase ;  that  as  soon  as  the  complainant  heard  of  such 
purchase,  he  gave  notice  of  his  rights  to  Schermerhorn,  and 
requested  a  compliance  with  the  terms  of  the  agreement  so 
made  by  Wood,  and  that  Schermerhorn  refused  to  comply  with 
the  same.  The  bill  further  charged,  among  other  things,  that 
Wood  was  duly  authorized  to  make  the  agreement  with  the 
complainant  on  behalf  of  the  defendant  Vanderkemp,  and  that 
such  agreement  was  binding  upon  Vanderkemp  and  Evans,  and 
was  in  equity  binding  upon  Schermerhorn  as  such  purchaser. 
The  complainant  therefore  prayed  that  the  defendants,  or  such 
of  them  as  to  the  court  should  seem  meet,  might  be  decreed  to 
give  a  contract  or  covenant  for  a  deed  to  him  for  the  premises, 
upon  the  terms  and  conditions  agreed  upon  between  him  and 
Wood  ;  or  that  they  might  be  compelled  to  indemnify  or  con^- 
pensate  him  for  the  damages  he  had  sustained,  or  might  sustain 
by  reason  of  their  non-compliance  with  such  agreement ;  and 
that  he  might  have  such  other  and  further  relief,  as  the  nature 
of  Ills  case  required. 
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The  subposna  was  personally  served  on  Evans  and  Seller- 
merhorn,  and  the  defendant  Vanderkemp  authorized  his  attorney 
to  admit  due  service  thereon  for  him,  he  being  a  resident  of 
Philadelphia.  Schermerhorn  appeared  by  F.  M.  Haight  as  his 
solicitor,  and  the  defendants  Evans  and  Vanderkemp  by  D.  H. 
Chandler.  A  copy  of  the  bill  and  notice  of  the  order  to  answer, 
was  served  upon  the  solicitor  for  the  two  last  named  defendants, 
on  the  15th  of  June,  1836.  But  as  an  arrangement  had  before 
that  time  been  made  between  these  defendants  and  Schermer- 
horn, that  he  should  defend  the  suit  for  them  as  well  as  for 
himself,  and  they  had  instructed  their  solicitor  accordingly,  such 
solicito'r  took  no  notice  of  the  bill  and  order  served  upon  him ; 
and  an  order  was  thereupon  duly  entered,  on  the  18th  of  Au- 
gust, 1836,  taking  the  bill  as  confessed  against  Vanderkemp  and 
Evans,  for  want  of  an  answer.  The  bill  was  not  sworn  to,  and 
an  answer  on  oath  was  waived.  After  sonle  negotiations  be 
tween  the  complainant  and  Schermerhorn  for  a  compromise,  the 
latter  offering  to  give  the  complainant  a  contract  for  the  land 
upon  the  terms  of  Wood's  alleged  agreement,  Schermerhorn  put 
in  his  answer,  denying  the  authority  of  Wood  to  make  the  al- 
leged contract,  but  admitting  that  he  was  informed  of  the  com- 
plainant's claim  previous  to  the  conveyance  to  him  of  the 
premises;  though  he  was  also  informed,  by  Evans,  the  agent 
of  Vanderkemp,  that  the  complainant  had  no  legal  or  equitable 
right  to  the  land.  The  answer  also  stated  the  proposition  to 
give  the  complainant  a  contract,  as  a  compromise,  upon  the 
terras  and  conditions  mentioned  in  Wood's  agreement,  as  stated 
in  the  bill,  although  the  complainant  had  not  paid,  or  offered  to 
pay,  the  first  annual  instalment,  which  had  become  due  pre- 
vious to  the  filing  of  the  bill ;  and  that  such  offer  was  declined 
unless  he  would  pay  the  complainant's  costs,  and  give  him  a 
.lew  contract,  dated  four  years  subsequent  to  the  alleged  ao-ree- 
ment,  and  upon  the  same  terms  specified  in  that  agreement. 
The  defendant  Schermerhorn  also,  in  his  answer,  renewed  the 
offer  to  comply  with  the  terms  of  the  alleged  agreement  made 
by  Wood,  upon  the  complainant's  paying  what  was  then  due, 
juxording  to  the  conditions  of  that  agreement,  and  paying  the 
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costs  to  which  Schermerhorn  had  been  put,  subsequent  to  his 
previous  offer.  A  replication  to  this  answer  was  filed,  and  tes- 
timony was  taken  in  the  cause  as  between  the  complainant  and 
Schermerhorn,  and  the  defendant  Evans  was  examined  as  a 
witness  for  the  latter  under  an  order  of  the  court.  He  testified, 
in  substance,  that  he  sent  Wood  with  contracts  executed  by 
himself  as  agent  for  Vanderkemp,  leaving  the  descriptions  of 
the  lands,  the  names  of  the  purchasers,  and  the  amount  of  the 
purchase  money  in  blank,  for  the  purpose  of  giving  such  con- 
tracts to  certain  settlers  upon  the  land  under  previous  contracts 
made  by  them  with  one  Taylor,  and  for  the  same  premises 
specified  in  their  previous  contracts  respectively,  .at  the  price  of - 
two  dollars  per  acre ;  with  authority  to  fill  up  the  blanks  in 
such  contracts  and  deliver  them  to  such  of  those  settlers  as 
should  accept  and  execute  the  same ;  and  that  the  said  Wood 
had  no  authority  whatever  to  make,  or  agree  to  make,  any  con- 
tract for  the  sale  of  the  lands  in  any  other  way  or  manner;  that 
no  contract  was  entered  into  by  Wood  and  the  complainant,  lo 
the  knowledge  of  the  witness,  though  it  appeared  from  the 
books  of  the  oSice  that  $15  was  paid  by  the  complainant  to 
Wood,  and  was  credited  to  him;  that  five  contracts  were  enter- 
ed into  by  Wood,  and  delivered  in  pursuance  of  his  instruc- 
tions ;  and  that  on  the  26th  day  of  January,  1829,  Wood  wrote 
to  the  witness,  that,  contrary  to  his  expectations,  there  were  but 
few  prepared  to  take  contracts ;  and,  notwithstanding  the  timely 
notice  given  them,  but  five  appeared  and  executed  contracts ; 
that  no  other  persons  manifested  a  desire  to  avail  themselves  of 
the  opportunity,  except  one  gentleman  who  was  confined  to  his 
bed  by  indisposition,  and  sent  his  son-in-law,  H.  W.  Boyd,  to 
take  a  contract  for  him ;  but  having  learned  that  neither  could 
accurately  decide  what  part  of  the  lot  they  wanted,  he,  Wood, 
deferred  the  business  until  they  should  furnish  a  survey  of  the 
land ;  which  met  their  approbation,  and  that  they  promised  to 
get  the  survey  as  soon  as  possible.  The  witness  further  stated 
that  Wood  had  left  the  state,  and  then  resided  at  Green  Bay; 
and  that  the  clerk,  who  subsequently  filled  up  a  contract,  in  tlie 
absence  of  the  witne-ss,  to  be  executed  by  him  on  his  return,  had 
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no  authority  to  make  contracts ;  and  the  witness  never  heard  of 
the  contract  which  was  thus  filled  up,  until  after  the  sale  and 
conveyance  of  the  land  to  the  defendant  Schermerhorn.  The 
complainant  proved  the  making  of  the  agreement  by  Wood, 
substantially  as  stated  in  the  bill ;  but  he  introduced  zio  testi- 
mony showing  that  Wood  had  any  authority  to  contract  as 
agent  or  as  sub-agent,  for  Vanderkemp,  other  than  in  the  mannei 
stated  by  Evans. 

The  cause  was  afterwards  referred  to  the  late  vice  chancellor 
of  the  sixth  circuit  for  hearing  and  decision ;  and  was  argued 
before  him,  by  counsel  on  the  part  of  the  complainant,  and  of 
the  defendant  Schermerhorn  only ;  no  one  appearing  on  the  part 
of  the  defendants  Evans  and  Vanderkemp.  And  on  the  25th 
of  April,  1839,  the  vice  chancellor  made  a  final  decree  in  the 
cause;  by  which  he  ordered  and  decreed  that  the  complainant 
recover  from  all  of  the  defendants  jointly,  the  amount  of  the 
damages  sustained  by  the  complainant  by  reason  that  they  had 
refused  to  complete,  on  their  part,  the  sale  made  to  him  by  Wood, 
as  the  agent  of  Evans,  of  the  premises  in  question,  as  stated  in 
the  bill ;  that  it  be  referred  to  a  master  tn  ascertain  and  report 
the  amount  of  such  damages ;  that  upon  the  coming  in,  and 
confirmation  of  the  master's  report,  the  defendants  should  pay 
the  amount  of  damage  so  ascertained,  with  costs ;  and  that  the 
complainant  have  execution  thereof. 

On  the  sixth  of  May,  1839,  the  complainant's  solicitor  took 
out  a  summons,  before  Master  Campbell,  of  Bath,  to  proceed  be- 
fore him,  upon  the  reference,  on  the  30th  of  that  month  ;  which 
summons  was  served  on  D.  H.  Chandler,  as  the  solicitor  of  the 
defendants  Evans  and  Vanderkemp,  on  the  10th  of  May.  He 
admitted  due  service  on  the  back  of  such  summons,  on  that  day, 
and  added  thereto  a  note,  directed  to  the  complainant's  solicitor, 
and  subscribed  by  himself  as  solicitor  for  those  two  defendants, 
as  follows:  "You  need  not  serve  on  me  any  further  papers  in 
this  cause.  I  waive  the  service  of  them."  Previous  to  the  return 
day  of  that  summons,  the  defendant  Schermerhorn  appealed  to 
the  chancellor,  from  this  decree  of  the  vice  chancellor.  Bef?re 
*ny  argument  of  that  appeal,  Schermerhorn  applied  for  a  dis. 
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charge  under  the  bankrupt  law  of  the  United  States;  a;id  was 
finally  discharged  from  all  his  debts,  in  July,  1843.  The  cause 
was  noticed  for  hearing  on  the  appeal  for  the  January  term, 
1S45,  and  the  defendant  Schermerhorn  thereupon  gave  notice 
of  the  presenting  of  a  petition,  at  the  same  time,  for  an  order 
allowing-him  to  plead  his  discharge,  under  the  bankrupt  act,  in 
bar  of  any  personal  claim  which  the  complainant  might  make 
against  him  in  this  suit ;  or  for  such  other  relief  as  he  might  be 
entitled  to.  Upon  the  hearing  of  that  application,  the  chancel- 
lor suggested,  that  as  the  discharge  in  bankruptcy  was  subsequent 
to  the  final  decree,  it  was  unnecessary  to  plead  the  discharge 
upon  the  appeal,  as  it  would  not  affect  the  question  of  costs  upon 
the  appeal ;  and  that  if  the  appeal  was  dismissed,  the  discharge 
would  be  a  bar  to  further  proceedings  to  collect  the  debt  decreed 
to  be  paid  by  the  vice  chancellor.  The  counsel  for  Schermer- 
horn assented  to  that  course,  and  an  order  was  directed  to  be 
entered  dismissing  the  appeal  with  costs  ;  including  the  costs  of 
opposing  the  petition.  This  order  was  drawn  up,  and  settled  by 
the  counsel  for  the  complainant  and  of  Schermerhorn,  but  was 
not  in  fact  entered ;  but  the  costs  were  subsequently  taxed,  and 
were  p£),id  to  the;  complainant's  solicitor. 

The  complainant  afterwards  proceeded  in  the  reference  before 
the  master  ex  parte  ;  no  person  attending  on  behalf  of  either  of 
the  defendants.  And  on  the  25th  of  April,  1845,  he  obtained  a 
report  for  $3,250,  for  the  damages  which  he  had  sustained  by 
reason  of  the  refusal  of  the  defendants  to  complete  the  sale  men- 
tioned in  the  decree,  including  reasonable  rent  for  the  use  and 
occupation  of  the  premises  to  the  date  of  such  report.  The  re- 
port was  filed,  and  an  order  nisi  entered  to  confirm  the  same,  on 
the  8th  of  May  ;  and  the  costs  were  subsequently  taxed  in  the 
suit  before  the  vice  chancellor  at  $214,35 ;  and  the  decree  was 
duly  enrolled  and  docketed.  On  the  21st  of  May,  1845,  the 
complainant  caused  an  execution  to  be  issued  against  all  the  de- 
fendants, to  the  sheriff  of  the  covmty  of  Genesee,  for  the  amount 
of  damages  reported  by  the  master,  and  the  taxed  costs ;  whicli 
execntion  was  made  returnable  on  the  15th  of  Jud-^  thereafter, 
which  was  Sunday. 
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The  defendants,  upon  a  petition  and  affidavits  netting  forth 
these  facts,  and  that  the  defendants  Evans  and  Vanderkemp 
wore  ignorant  of  the  decree  and  subsequent  proceedings  until 
nfter  the  issuing  of  the  execution ;  that  they  had  relied  upon  the 
agreement  of  Schermerhorn  to  defend  the  suit  for  them,  as  well 
as  for  himself;  that  they  were  advised  that  the  decree  was  er- 
roneous ;  and  that  the  appeal  had  been  dismissed  without  tho 
kiiOwledge  or  consent  of  the  defendant  Schermerhorn ;  and 
upon  affidavits  showing  that  the  damages  as  reported  by  the 
master,  were  extravagant  and  enorniously  excessive,  moved 
that  the  reference  to  the  master  might  be  opened  ;  that  his  re- 
port and  the  order  confirming  the  same  might  be  set  aside,  and 
a  new  reference  had  in  the  premises ;  or  that  the  appeal  of 
Schermerhorn  might  be  reinstated  ;  or  that  the  defendants  Evans 
and  Vanderkemp  might  be  authorized  and  permitted  to  put  in  an 
answer  to  the  complainant's  bill,  and  to  take  proofs  thereon , 
that  the  execution  and  all  proceedings  thereon  might  be  set 
aside ;  and  that  the  petitioners  might  have  such  further  or  such 
other  relief  as  the  nature  and  circumstances  of  the  case  might 
require. 

D.  H.  Chandler,  for  defendants.  I.  The  bill  does  not  make 
«uch  a  case  as  to  entitle  the  complainant  to  a  decree,  although 
it  was  taken  as  confessed.  The  bill  alleges  an  agreement  by 
parol  for  the  purchase ;  which  was  to  be  reduced  to  writing. 
The  bill  does  not  allege  who  were  to  have  been  the  parties  to 
that  agreement  in  writing,  or  who  should  have  executed  it  for 
the  vendee.  The  bill, does  allege  that  the  oral  agreement  was 
reduced  to  writing  and  completed  in  all  particulars,  except  as  to 
the  number  of  the  lot ;  that  complainant  authorized  Wood  to 
complete  it  by  making  the  necessary  addition;  and  that  Wood 
assumed  to  do  it.  The  oral  agreement  was  merged  in  the  writ- 
ten agreement,  and  superseded  it ;  and  hence  the  written  one 
was  all  that  could  be  enforced.  The  bill  does  not  allege  any 
performance  of  the  agreement  by  the  complainant,  beyond  the 
payment  of  $15,  at  the  time  it  is  alleged  to  v  have  been  made  ; 
although  before  the  bill  was  filed  other  payments  of  interest  had 
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fallen  due  and  were  unpaid.  Neither  does  the  bill  contain  any 
ifFer  to  perform.  A  performance,  or  at  least  ru  offer  to  perform, 
was  necessary.  [See  7  Monr.  Rep.  142;  Id.  656;  3  Litt. 
Rep.  292 ;  Litt.  Sel.  Cas.  129'  453 ;  1  McCord's  Ch.  Rep.  39 ; 
1  A.  K.  Marsh.  43,  451 ;  5  John.  Ch.  Rep.  193.) 

Evans  is  made  a  party,  and  a  decree  prayed  against  him,  yet  the 
bill  admits  him  to  have  been  but  a  bare  agent  of  Tanderkemp.  It 
does  not  charge  him  with  having  exceeded  his  authority,  or  with 
having  acted  fraudulently.  -  Without  such  allegations  he  cannot 
be  made  liable.  (15  Joh7i.  Rep.  1,  44.  9  Wend.  68.  4  Id. 
285.  Hite  v.  Goodman,  1  Dev.  Sr  Bat.  364.)  No  fact  is  al- 
leged as  against  Vanderkemp,  by  which  he  should  be  charged 
with  liability,  whether  Wood  had  authority  from  Evans  or  not ; 
because  it  is  not  alleged  that  he  had  given  authority  to  Evans 
to  substitute  another  to  do  an  act  which  he  was  authorized  to 
perform.  No  statement  is  made  in  the  bill  of  the  nature  and 
character  of  the  authority  delegated  to  Evans  by  Vanderkemp, 
or  of  the  nature  or  character  of  the  authority  conferred  by 
Evans  on  Wood.  Nor,  under  the  general  and  vague  statements 
in  the  bill,  is  there  any  proof  made  or  offered,  of  the  power  oi 
authority  of  Evans  or  Wood  to  act  in  the  premises. 

The  first  prayer  of  the  bill,  for  the  execution  of  the  oral  agree- 
ment by  executing  a  covenant  by  the  defendants  to  perform  the 
oral  agreement,  is  one  unknown  to  the  principles  or  practice  of 
this  court.  All  that  the  court  could  do  would  be  to  direct  the 
defendants  to  execute  a  deed,  under  an  agreement  sufliciently  es- 
tablished ;  giving  the  complainant  his  rights  at  once. 

The  act  of  sale  and  conveyance  by  Vanderkemp  toSchermer- 
horn  was,  per  se,  a  rescision  of  the  pretended  agreement  with  the 
complainant,  and  having  performed  his  part  of  the  agreement,  as 
the  obligations  thereof  bound  him,  the  complainant's  right  to  le- 
gal or  equitable  redress  was  as  perfect  then  as  it  ever  could  have 
been.  And  he  was  then,  if  ever,  entitled  to  a  deed,  and  should 
have  sought  that  redress.  The  whole  basis  of  the  bill  is  for  a 
specific  performance  of  the  alleged  oral  agreement.  For  what 
other  cause,  and  in  what  sense  aside  from  that,  was  Schermer- 
horn  made  a  party  ?    But  having  shown  aU  the  parties  capable 
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of  submitting  to  snch  decree  as  he  asked  for  in  that  particular, 
the  complainant  has  taken  one  of  a  very  different  nature.  The 
oiL  on  its  face  was  framed  for  a  purpose  which  this  court  could 
have  entertained,  but  with  the  covert  intention  of  turning  it  to 
another  account.  If  the  prayer  of  the  bill  could  not  have  justi- 
fied a  decree  for  a  specific  performance,  the  prayer  for  compen- 
sation must  fall,  and  no  decree  could  properly  be  made  under  it. 
The  court  will  not  retain  a  bill  for  assessing  damages,  unless 
the  party  complainant  shows  himself  entitled  to  a  specific  pei 
formance.     The  only  claim  to  jurisdiction  arises  from  that  right. 

In  this  case,  by  the  proofs  made,  (though  the  bill  evades  the 
point,  but  not  artfully,)  time  was  of  the  essence  of  the  agree- 
ment, yet  no  performance  is  alleged,  in  or  out  of  time;  nor  even 
an  offer  to  perform.  This  was  necessary.  (See  Benedict  v. 
Lynch,  1  John.  Ch.  Rep.  370.)  By  the  showing  of  the  bill 
there  was  a  rescision  of  the  agreement  long  before  the  bill  was 
filed;  and  that  was  known  to  complainant.  Equity  will  not,  in 
such  a  case,  retain  the  bill  to  assess  damages;  but  will  leave  the 
party  to  his  remedy  at  law.  {Kempshall  v.  Stern,  5  John.  Ch. 
Rep.  193.)  The  bill  is  framed  upon  the  idea  that  the  oral  con- 
tract was  part  perfoi-med  by  the  payment  of  the  f  15,  and  by  the 
possession  and  occupancy  by  complainant.  So  far  as  posssesion 
makes  a  part  performance,  the  bill  does  not  allege  any  stipulation 
for  taking  it,  otherwise  than  that  it  was  inferred  from  the  agree- 
ment. And  the  statement  of  the  agreement  does  not  allege  that 
any  such  stipulation  was  made. 

The  general  prayer  for  relief  is  bad.  It  is  "  and  for  such 
other  and  further  relief,"  instead  of  being  in  the  disjunctive. 

For  the  defects  above  stated,  the  bill  was  demurrable,  and 
would  probably  have  been  dismissed  had  a  demurrer  been  in- 
terposed. 

II.  By  the  proofs  taken  by  the  complainant  he  has  deprived  him- 
iself  of  any  right  to  a  decree ;  and  he  is  bound  by  the  proofs  made 
by  himself,  although  the  bill  was  taken  as  confessed  as  against 
Vanderkemp  and  Evans.  By  the  proofs  the  agreement  is  shown 
to  be  different  from  that  stated  in  the  bill.  Its  provisions  were 
mutual  and  dependant.     The  interest  upon  the  purchase  money 
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was  payable  annually ;  and  the  conveyance  was  made  to  depend 
npon  the  performance  by  the  complainant.  Again ;  he  proves 
by  McGee  that  a  written  contract  was  filled  up,  which  had  been 
executed  in  blank  by  Evans,  corresponding  with'  the  Pixley 
contract,  and  was  then  executed  by  the  complainant,  and  the 
payment  made  by  the  complainant  was  endorsed  by  Wood 
upon  it.  This  proves  that  no  oral  agreement»was  made,  or  could 
be  made,  to  rest,  in  parol,  and  that  the  complainant  and  Wood 
merged  it  in  the  written  agreement  which  was  executed  and. 
treated  as  the  agreement.  But  this  proof  shows  more.  It  proves 
Wood's  authority  to  have  been  special  and  limited,  and  that  he 
had  no  power  to  make  an  oral  agreement  w^iich  should  bind  his 
principal.  For  this  cause  the  bill  should  have  been  dismissed 
No  notice  of  the  hearing  before  the  vice  chancellor  was  given  tc 
the  solicitor  for  Vanderkemp  and  Evans.  They  were  entitled 
to  notice.  (Hart  v.  Small,  4  Paige,  551.)  The  decree  of  the 
vice  chancellor  should  have  been  for  a  specific  performance  of 
the  oral  agreement,  if  for  any  thing ;  provided  the  parties  were 
in  a  condition  to  comply  with  it.  All  the  defendants  were  in  a 
condition  to  execute  and  deliver  a  covenant  for  a  deed  corres- 
ponding with  the  alleged  agreement  with  Wood.  Schermerhorn 
is  not  shown  to  have  parted  with  the  title,  and  he  could  have 
conveyed,  if  under  the  bill  such  a  decree  could  have  been  pro- 
nounced. And  the  defendants  Evans  and  Vandefkemp  might 
have  been  decreed  to  join  with  him  in  such  conveyance.  The 
decree  for  damages  was  therefore  extravagantly  erroneous.  The 
taking  of  the  bill  as  confessed  as  against  Evans  and  Vanderkemp 
did  not  subject  them  to  a  decree,  unless  upon  an  inspection  of  the 
bill  and  proofs  a  case  was  made  entitling  the  complainant  to  a  de- 
cree. The  court  was  bound  to  have  exercised  its  judicial  vigilance, 
and  a  sound  judicial  judgment,  before  making  a  decree  against 
them;  and  finding  that  they  were  not  obnoxious  to  a  decree, 
should  have  dismissed  the  bill  as  against  them  with  costs.  {Rose 
7.  Woodworth,  4  John.  Ch.  Rep.  547.  Geary  v.  Sheridan,  8  Ves, 
192.  Barret  v.  Burmingham,  Irish  Eq.  Rep.  417.  Landon 
V.  Ready,  1  Sim.  6^  Stu.  44.)  A  cause  may  be  reheard,  where 
B  decree  has  been  made  upon   the  bill  taken-  as  confessed 
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{Tooke  V.  Clark,  1  Dick.  Rep.  350.  1  Barb.  Cli.  Pr.  353, 370.) 
Taking  the  bill  pro  coiifesso  does  not  amount  to  an  admission 
of  any' fact  not  stated  in  the  bill,  nor  of  legal  deductions.  {Cor- 
neal's  heirs  v.  Day,  2  Litt.  Rep.  397.)  The  appeal  taken  by 
Scherttoerhorn  not  having  been  regularly  dismissed,  and  he  never 
having  authorized  that  measure,  it  ought  to  be  adjudged  fis  still 
depending,  when  a  great  equity  is  to  be  subserved  by  it.  If  re- 
tained, it  will  carry  with  it  the  decree  against  Evans  and  Van- 
derkemp. It  is  a  joint  decree  against  all,  and  must  be  executed 
as  against  all,  or  not  at  all.     Although  the  bill  was  taken  as 

^qpfessed  as  against  Evans  and  Vanderkemp,  yet  there  was  not 
enough «of  legal  elernents  stated  or  to  be  confessed  to  entitle  the 

.  coaiplainant  to  a  decree  of  any  kind.  This  court  has  the  power 
to  open  the  decree  and  to*  relieve  the  aggrieved  parties  when 

•injustice  has  been  done.     It  will  exercise  this  power  after  a  de- 

_  cree,  when  the  aggrieved  party,  either  through  mistake  or  acci- 
dent, or  by  the  negligence  of  his  solicitor,  has  not  been  heard. ' 
(Millspaugh  v.  McBride,  7  Paige,  509.)     Here  is  surprise, 
mistake  and  misapprehension. 

.  The  master's  report  is  erroneous.  No  summons  was  served 
or  received.  The  report  does  not  state  how  much  was  allowed 
for  damages,  for  the  non-performance  of  the  agreement,  or  how 
much  for  a  reasonable  rent  for  the  use  and  occupation  of  the  prem- 
ises to  the  date  of  the  report.  This  should  have  been  done.  It  is 
ob^ous  enough  that  he  allowed  |1500  for  damages,  being  the 
whole  value  of  the  premises,  and  14  years  rent  at  $125  a  year, 
$1750 ;  making  together  $3250.  The  true  principle  of  allow- 
ance should  have  been- as  follows.  The  complainant  should 
have  been  allowed  for  the  improvements  of  a  permanent  nature 
made  on  the  premises,  from  the  time  he  took  actual  possession, 
under  the  supposition  that  he  was  to  have  had  the  land  under 
his  alleged  agreement  with  Wood.    Possibly  he  was  entitled  to 

'  interest  on  that  sum  up  to  the  date  of  the  report.  But  there 
should  have  been  deducted  from  the  aggregate  of  these  sums, 
with  interest,  the  use  and  occupation  of  the  premises  from  the 
time  he  occupied  them  until  he  quit  possession.  He  was  entitled 
to  no  pay  for  improvements  made  on  the  premises  after  the  re- 
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scision  of  the  agreement  by  the  conveyance  to  Schermerhorn, 
because  any  such,  if  made,  was  in  bad  faith — this  was  in  the  fall 
of  1S31,  as  stated  in  the  bill.  The  complainant  was  not  ehtitled 
to  any  allowance  for  imprbvements  made  upon  the  premises  by 
Younglove.  He  has  not  alleged  in  his  bill  that  he  was  in  any 
way  entitled  to  the  value  of  those  im])rovements.  They  cost 
him  nothing,  and  therefore  on  that  account  he  had  no  claim  to 
compensation  as  against  the  defendants.  The  execution  issued 
in  pursuance  of  the  decree  is  void.  It  is  returnable  on  Sunday, 
By  the  common  law  Sunday  is  dies  non  juridicus.  (6  Mod, 
252.  12  John.  178.)  The  chancellor  has  determined  it  to  bo 
irregular  at  least,  if  not  void,  both  by  his  rutes  and  in  hi§  report- 
ed cases,     (^ee  Rule  19 ;   Gould  v.  Spender,  5  Paige,  543.)     - 

If  Evans  had  the  power  to  substttute .  Wood,  Wood's  acts 
bound  Vanderkemp ;  and  Evans  was  under  no  responsibility 
whatever ;  and  upon  the  hypothesis  of  the  bill,  he  was  wholly 
exempt,  and  owed  no  duty  to  the  complainant. 

This  court  does  not  enforce  a  contract  specifically  unless  its 
terms,  as  set  out  in  the  bill,  are  clear,  definite,  and  positive. 
{Kendall  v.  Almy,  2  Sumner,  278.)  And  to  entitle  himself  to  a 
specific  performance  of  a  contract,  a  party  must  show  that  he  has 
been  always  ready  to  perform  on  his  part.  (Idem.)  The  bill 
should  have  alleged  specially  the  damages  the  complainant  has 
sustained,  and  in  what  they  specially  consist.  {Doar  v.  Gihhes 
et  al.  1  Bailey's  Eq.  Rep.  371.)  This  is  not  alleged  in  the 
present  bill. 

Julius  Rhoades,  for  the  complainant. 

The  Chancellor.  The  decree  in  this  case  was  unques- 
ionably  erroneous,  not  only  as  to  the  defendant  Schermerhorn, 
upon  the  pleadings  and  proofs,  but  also  as  to  the  other  defen- 
dants ;  even  upon  the  facts  stated  in  the  bill,  which  was  taken  as 
confessed  as  to  them.  The  answer  of  KSchermerhorn  admitted 
that  he  purchased  after  he  had  been  informed,  through  his  agenti 
of  the  complainant's  claim.  If  the  vice  chancellor,  therefjre, 
considered   the  allegations  proved,  he  should,  instead  of  de- 
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creeing  a  compensation  in  damages  to  the  complainant,  have 
decreed  a  specific  performance  of  the  contract  by  Schermerhorn, 
in  whom  the  title  to  the  land  was  then  vested  ;  so  as  to  give  the 
complainant  the  land  itself,  with  the  improvements,  if  any,  which 
he  had  made  thereon,  upon  his  paying  the  contract  price,  with  the 
interest  thereon,  according  to  the  terms  of  the  alleged  contract  made 
with  Wood.  And  in  that  case  also,  it  might  have  been  proper  to 
decree  costs  against  the  defendants  Schermerhorn  and  Vander- 
kemp. The  complainant,  however,  was  not  entitled  to  any  decree 
whatever  against  Evans,  who  was  improper!  y  made  a  defendant ; 
even  upon  the  complainant's  own  showing.  The  bill  does  not 
allege  that  Evans  had  any  interest  in  the  controversy ;  or  that  he 
had  done  any  act  whatever,  as  agent,  which  was  fraudulent  or  ine- 
quitable ;  or  that  he  even  knew  of  the  agreement  alleged  to  have 
been  made  by  Wood,  as  the  sub-agent,  until  after  the  premises 
in  question,  with  other  lands  belonging  to  Vanderkemp,  his  prin- 
cipal, had  been  conveyed  to  the  defendant  Schermerhorn.  Upon 
the  bill  taken  as  confessed,  it  must  be  taken  to  be  true,  as  stated 
therein,  that  Wood  was  a  sub-agent,  duly  employed  under  Evans 
as  the  general  agent  of  Vanderkemp.  If  so,  Evans  is  not  respon- 
sible for  the  non-performance  of  a  contract  made  by  the  sub-agent, 
and  of  which  he  was  ignorant ;  although  Vanderkemp,  the  prin- 
cipal, is  in  law  chargeable  with  notice  of  the  contract,  duly  made 
by  hi'j  sub-agent  whom  his  general  agent  had  authority  to  appoint 
and  had  so  appointed.  The  bill,  therefore,  did  not  entitle  the 
complainant  to  any  relief  against  Evans,  nor  even  to  a  decre" 
for  costs  against  him ;  although  Evans  had  suffered  such  bill  to 
be  taken  as  confessed  for  want  of  an  answer. 

As  an  answer  on  oath  was  waived,  the  defendants  Vander- 
kemp and  Evans  probably  supposed  the  solicitor  for  Schermer- 
horn could  put  in  an  answer  for  them,  and  make  a  defence  for 
all,  as  he  had  agreed  to  do.  Their  solicitor,  therefore,  took 
no  notice  of  the  papers,  which  appear  to  have  been  regulatly 
served  u],on  him,  from  time  to  time,  down  to  the  10th  of  May, 
1839,  wh  !n  he  waived  the  service  of  any  other  papers  in  the 
cause  up(  n  him.  By  relying  upon  Schermerhorn,  to  put  in  an 
answer  f  r  them  as  well  as  for  himself,  and  neglecting  to  have 
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his  solicitor  substituted  in  place  of  Chandler,  they  have  remained 
in  ignorance  of  the  proceedings  in  the  cause,  and  have  lost  the 
opportunity  of  denying  the  authority  of  Wood  to  make  the  al- 
leged agreement  as  sub-agent.  They,have  also  lost  the  right  of 
appealing  from  the  erroneous  decree  of  the  vice  chancellor.  The 
decree  of  the  25th  of  April,  1839,  being  a  final  decree  in  the 
cause,  the  time  for  appealing  therefrom  is  limited,  by  the  statute, 
to  six  months  from  the  time  of  the  entry  of  such  decree.  (1 R.  S. 
178,  §  65.)  The  rules  of  the  court  prohibit  a  vice  chancellor 
from  granting  a  rehearing,  unless  it  is  applied  for  within  six 
months  after  the  entry  of  the  decree,  and  before  the  same  has 
been  enrolled.  And  a  bill  of  review  must  be  brought  with- 
in the  time  allowed  by  law  for  appealing  from  the  decree. 
( Thomas  v.  Harvie,  10  Wheat.  Rep.  146.  Welf.  Eq.  PI.  231. 
Rule  173.)  It  is  also  too  late  for  these  two  defendants  to  be  let 
in  to  answer  a  bill  which  had  been  regularly  taken  as  confessed 
nine  years  since :  and  after  a  regular  decree  has  been  mada 
against  them  on  such  bill,  and  upon  pleadings  and  proofs  as  to 
their  co-defendant.  Nor  would  reinstating  the  appeal  of  Sclier- 
merhorn  probably  aid  them,  as  they  had  not  joined  in  that  ap- 
peal ;  and  the  decree,  as  to  them,  is  therefore  final  and  conclusive. 
The  defendant  Schermerhorn  has  himself  no  equitable  claim  to 
have  the  appeal  reinstated,  after  his  counsel  have  consented  to 
have  it  dismissed,  and  the  costs  of  such  dismissal  have  been 
paid ;  especially  as  his  discharge  under  the  bankrupt  act  is  a  bai 
to  any  claims  against  him  upon  this  personal  decree.  And  his 
assignee  in  bankruptcy  may  be  a  necessary  party  to  the  pro- 
ceedings, if  the  decree  is  to  be  modified  so  as  to  make  it  a  decree 
for  a  specific  performance  of  the  contract  to  convey  the  land  itself. 
The  proceedings  before  the  master  were  regular,  although  the 
order  dismissing  the  appeal  had  not  been  actually  entered.  For 
the  appeal  bond  was  only  for  costs,  and  did  not  therefore  stay  the 
proceedings  upon  a  final  decree.  The  execution,  however,  was 
irregular :  not  only  because  it  was  made  returnable  on  the  sabbath, 
but  also  because  it  was  issued  against  Schermerhorn,  who  had 
been  discharged  under  the  bankrupt  act ;  as  well  as  against  tho 
other  defendants  who  were  still  liable  upon  the  final  decree  of 
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April,  1839.  In  Gould  v.  Spencer,  (5  Paige^s  Rep.  541;)  this 
court  decided  that  it  was  irregular  to  make  any  process  return 
able  on  the  sabbath.  That,  hqwever,  is  a  mere  technical  objec- 
tion ;  and,  in  an  ordinary  case,  the  court  would  permit  an  amend- 
ment of  the  process,  to  promote  the  purposes  of  justice. 

In  regard  to  Schermerhorn,  however,  the  execution  is  errone- 
ous in  substance.  For  his  discharge  under  the  bankrupt  act  was 
a  bar  to  the  recovery  of  the  damages  recoverable  under  the 
decree,  although  the  amount  of  such  damages  was  unliquidated 
at  the  time  of  his  discharge.  By  the  decree  of  the  vice  chan- 
cellor the  amount  of  damages,  which  the  complainant  was 
decreed  to  be  entitled  to  in  consequence  of  the  non-performance 
of  the  alleged  agreement  made  by  Wood  with  him,  became  a 
present  debt ;  payable  when  the  amount  thereof  should  be  liqui- 
dated by  the  master.  It  was  therefore  a  debt  which  was  provable 
against  Schermerhorn's  estate,  under  the  provisions  of  the  bank- 
rupt law  of  1841.  Under  the  English  bankrupt  laws,  previous  to 
May,  1825,  debts  depending  upon  a  contingency,  except  such  as 
arose  hpon  bottomry  or  respondentia  bonds  or  upon  policies  of 
insurance,  which  were  provided  for  as  early  as  the  19th  of  George 
the  2d,  could  not  be  proved  under  a  commission  in  bankruptcy 
taken  out  before  the  happening  of  the  contingency  upon  which 
the  debt  was  payable.  {Cooke's  Bank.  Law,  141.)  There  was 
also  a  class  of  debts,  for  uncertain  and  unliquidated  damages, 
arising  upon  contracts,  which  could  not  be  proved  under  a  com- 
mission taken  out  before  the  amounts  of  such  debts  were  ascer- 
.tained.  (1  lyeac.  Law  of  Bank.  280.)  The  56th  section  of  the 
act  of  May,  1825,  to  amend  the  laws  relative  to  bankrupts,  cov- 
ered all  cases  of  mere  contingent  debts.  But  the  case  of  uncer- 
tain debts  arising  from  breaches  of  contracts,  where  the  amount 
of  damages  was  unascertained,  and  could  not  be  computed  so 
as  to  be  sworn  to  as  debts,  were  left  still  unprovided  for.  [See 
Henley's  Bank.  Law,  132.)  The  5th  section  of  the  United 
States  bankruptcy  law  of  1841,  however,  provides  in  express 
terms,  that  all  creditors  whose  debts  are  not  due  and  payable 
until  a  future  day ;  all  annuitants,  holders  of  bottomry  and  re- 
sjondentia  bonds,  holders  of  policies  of  insurance,   sureties, 
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endorsers,  bailj  or  other  persons  having  uncertain  or  contingent 
demands  against  the  bankrupt,  shall  be  permitted  to  come  in 
and  prove  such  debts  or  claims  under  the  act.  And  the  pre- 
ceding  section  makes  the  certificate  a  full  and  complete 
discharge,  of  all  debts  which  are  thus  provable;  with  the 
exceptions  in  the  cases  of  fraud,  misconduct,  or  misapplication 
of  trust  funds  in  that  section  mentioned.  The  execution  must 
therefore  be  set  aside  as  irregular,  against  all  of  the  defendants, 
and  as  wholly  unauthorized  as  to  one  of  them.  But  neither  of 
such  defendants  is  to  be  permitted  to  bring  an  action  against  the 
complainant,  or  his  solicitor,  for  any  thing  done  under  such 
execution. 

The  petitioners  are  also  entitled  to  relief  in  relation  to  the 
amount  of  damages  reported  due  by  the  ma.«t.er.  It  is  evident, 
from  the  affidavits  and  testimony  before  me,  that  the  estimate 
of  the  value  of  the  property,  made  by  sortie  of  the  witnesses 
upon  the  reference,  was  exaggerated  and  extravagant.  The 
report  also  shows  that  the  master  must  have  adopted  an  errone- 
ous rule  of  damages ;  as  he  has  included  therein  an  allowance, 
to  the  complainant,  for  the  rent  of  the  premises,  down  to  the 
date  of  his  report,  in  1845.  .  All  that  the  complainant  was  enti- 
tled to  recover,  as  damages  for  the  non-performance  of  the  al- 
leged agreement,  was  the  value  of  the  premises  and  improve- 
ments thereon  at  the  time  of  filing  his  bill,  on  the  7th  of  January, 
1833,  when  he  alleges  he  was  in  possession ;  after  deducting 
therefrom  the  purchase  money  agreed  to  be  paid,  but  which 
liftd  not  in  fact  been  paid,  together  with  the  interest  on  such 
purchase  money  up  to  that  time  according  to  the  terms  of  the 
agreement.  And  upon  the  amount  of  damages  thus  ascertained, 
the  master  should  compute  interest  from  the  7th  of  January, 
1833,  up  to  the  date  of  his  report. 

The  report  of  the  master  and  all  subsequent  proceedings 
thereon  must  therefore  be  set  aside,  and  the  enrolment  of  the 
decree  must  be  discharged.  It  must  be  referred  back  to  the 
master  to  review  his  report,  and  to  take  such  further  testimony 
as  either  of  the  parties  shall  think  proper  to  produce  before  him. 
And  he  must  be  directed  to  ascertain  the  damages  upon  th« 
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principles  above  stated.  The  complainant  is  to  have  the  bene- 
fit of  the  testimony  which  was  taken  before  the  master  when 
the  case  was  previously  before  him;  but  with  liberty  to  the 
defendants  to  compel  the  attendance  of  the  witnesses  who  were 
then  examined,  and  to  cross-examine  them,  if  the  defendants 
shall  be  able  to  procure  such  attendance  upon  subpoena,  or 
otherwise.  And  the  order  to  be  entered  hereon  must  further 
direct,  that  upon  the  coming  in  and  confirmation  of  the  report 
of  the  master,  the  complainant  have  execution  against  the  defen- 
dants Evans  and  Vanderkemp,  for  the  amount  of  the  damages 
as  stated  by  the  master  in  such  amended  report,  together  with 
h  is  costs,  as  directed  by  the  decree  of  April,  1839  ;  but  that  no  ex- 
ecution shall  issue  against  the  defendant  Schermerhorn,  either  for 
damages  or  costs.  Due  notice  of  all  future  proceedings  in  tho 
cause,  must  be  given  to  the  solicitor  for  the  defendants  'Vander. 
kemp  and  Evans  ;  but  no  summons,  or  notice,  or  other  proceed- 
ings,, need  hereafter  be  served  on  the  solicitor  of  Schermerhorn. 

The  costs  of  the  complainant  are  to  be  re-taxed,  after  the 
coming  in  and  confirmation  of  the  master's  report.  And  the 
complainant  is  to  be  permitted  to  include  in  his  bill  all  such  extra 
costs  as  shall  have  arisen  from  the  setting  aside  of  the  former 
report  and  subsequent  proceedings,  and  the  re-investigation  of 
the  case  by  the  master ;  including  the  order  to  confirm  the  new 
report,  the  enrolment  and  docketing  of  the  decree,  and  the  re-tax- 
ation of  costs.  But  no  allowance  is,  to  be  made  for  the  execution 
which  is  set  aside  for  irregularity,  nor  for  any  proceedings  there- 
on ;  and  neither  party  is  to  tax,  or  have  any  costs,  as  against  the 
other,  upon  this  application. 

The  order  to  be  entered  hereon,  is  to  be  entered  with  the 
clerk  of  the  sixth  circuit,  as  of  the  9th  of  August,  1845 ;  when 
the  petition  was  presented  to  the  chancellor,  during  the  vacancy 
in  the  office  of  vice  chancellor  of  that  circuit. 
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Where  tne  complainants  entered  an  order  to  produce  proofs,  and  served  it  on  th« 
,  agent  of  the  defendants'  solicitor,  and  the  defendant,  on  the  last  day  aUo\fed  bj 
the  rule  for  that  purpose,  applied  for  and  obtained  an  order,  extending  the  time  t« 
talie  proofs  for  sixty  days,  which  order  was  served  on  the  register  as  the  agent  of 
the  complainants'  solicitor ;  and  about  forty  days  after  the  expiration  of  the  sixty 
days,  allowed  by  this  order,  the  defendant  entered  an  order  to  close  the  proofs; 
Held  that  such  order  was  regular. 

Although  the  15th  rule  directs  that  where  the  service  of  a  notice  or  paper  is  upon 
an  agent,  or  through  the  post  office,  there  must  be  double  the  time  of  service 
which  would  be  requisite  were  the  service  upon  the  solicitor  in  person,  the  ser- 
vice of  an  order  which  merely  enlarges  the  time  to  take  proofs  does  not-  come 
within  the  provisions  of  the  rule. 

Where  the  object  of  the  service  of  a  paper  or  notice  is  to  restrict  the  rights  of  the 
adverse  party,  in  case  he  does  not  act  upon  it  within  the  time  required  by  the 
practice  of  the  court,  the  15th  rule  gives  him  double  the  ordinary  time  when  such 
service  is  made  upon  an  agent,  or  through  the  post  office. 

Aliter,  where  the  notice  or  paper  served  enlarges,  instead  of  restricts,  the  time  within 
which  the  party,  upon  whom  it  is  served,  was  previously  bound  to  do  the  act  requbed. 

Under  an  order  to  produce  proofs,  the  right  to  close  the  proofs,  at  the  expiration  of 
the  time  limited  by  the  practice  of  the  court,  is  reciprocal  in  the  respective  parties. 
And  where  an  order,  requiring  the  defendant  to  produce  proofs,  within  forty  days 
after  service  of  notice  thereof,  is  served  on  the  defendant's  agent,  neither  party  can 
enter  an  order  to  close  the  proofs  until  after  the  expiration  of  eighty  days. 

Where  an  order  extends  the  time  for  doing  an  act  for  a  certain  number  of  days, 
without  saying,  after  service  of  the  order,  the  time  for  doing  the  act  is  restricted 
to  the  number  of  days  mentioned  therein ;  whether  the  order  is  served  person- 
ally, or  is  served  by  mail,  or  upon  the  agent  of  the  adverse  solicitor. 

This  was  an  application,  on  the  part  of  the  complainants,  to 
open  an  order  entered  by  the  defendants  to  close  the  proofs  in 
this  cause ;  and  also  for  an  order  extending^  the  time  to  produce 
witnesses  for  forty  days.  The  bill  was  filed  by  the  complain- 
ants to  foreclose  a  mortgage  upon  100  acres  of  land  in  Ononda- 
ga county,  given  by  G.  Q,uackenbush  to  J.  L.  Voorhees,  in  Oc- 
tober 1823,  and  assigned  by  Voorhees  to  John  duackenbush, 
the  father  of  the  mortgager,  in  January,  1844.  The  defendant 
Lawrence  claimed  title  to  the  mortgaged  premises  under  a 
mortgage  given  by  G.  duackenbush  and  wife,  in  1836,  to  J.  Bar- 
bero,  one  of  the  defendants,  to  secure  the  payment  of  a  loan  of 
and  interest ;   which  mortgage  was  sold  and  assigned  to 
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Lawrence  on  the  5th  of  September,  1843,  and  was  foreclosed 
under  the  statute,  and  the  premises  bid  in  by  the  defendant 
Lawrence,  in  February,  1844.  The  complainants  were  execu 
(ors  and  trustees  of  the  mortgage  of  October,  1823,  under  the 
will  of  John  Gluackenbush,  for  the  benefit  of  G.  Q,uackenbush, 
the  mortgagor  for  life,  with  remainder  to  his  oldest  son  ;  with 
power  to  foreclose,  the  same  for  their  benefit.  In  December, 
1843,  the  bill  in  this  cause  was  filed,  against  G.  Quackenbush 
and  wife  and  J.  Barbero,  and  in  July,  1844,  it  was  amended  by 
making  Lawrence,  who  was  the  assignee  of  the  Barbero  mort- 
gage, and  the  owner  of  the  premises,  under  the  statute  foreclosure; 
and  also  the  tenant  of  Lawrence,  parties  to  the  suit.  The  defen- 
dant Lawrence,  by  his  answer,  admitted  the  giving  of  the  mort- 
gage of  October,  1823,  but  he  denied  any  knowledge  of  its  having 
been  acknowledged,  proved,  or  recorded,  as  stated  in  the  complain- 
ant's bill,  and  any  information  on  the  subject,  except  from  state- 
ments contained  in  the  bill.  He  also  set  up  in  his  answer,  that 
at  the  time  of  the  execution  of  the  mortgage  to  Barbero,  for 
money  lent,  the  mortgagor  represented  that  the  premises  were 
free  from  any  incumbrance  thereon.  He  also  set  up  as  a  de- 
fence that  the  first  mortgage  had  been  paid  to  J.  Quackenbush, 
the  assignee  thereof,  in  his  lifetime  ;  or  out  of  moneys  which  he 
had  received  from  the  estate  of  the  brother  of  his  deceased  wife, 
and  which  moneys  belonged  to  the  mortgagor.  Replications 
having  been  filed  to  the  answers  of  Lawrence  and  of  Barbero, 
the  complainants  entere^d  an  order  to  produce  proofs,  and  served 
it  on  the  agent  of  the  solicitors  for  those  defendants,  on  the  16th 
of  April,  1845.  The  defendant  Lawrence  thereupon  applied  for 
and  obtained  the  usual  order  for  leave  to  examine  his  co-defen- 
dants, G.  Quackenbush  and  wife  and  J.  Barbero,  as  witnesses 
as  to  any  matters  in  which  they  were  not  interested.  Ijists  of 
witnesses  were  furnished  by  the  parties  respectively,  and  on  the 
23d  of  June,  1845,  the  complainants'  solicitor  proceeded  to  take 
testimony.  After  producing  certain  documentary  evidence,  and 
obtaining  the  admission  of  several  facts  from  the  other  party  to 
be  noted  by  the  examiner,  they  stated  that  they  had  gotten  through 
with  their  evidence.     And  they  refused  to  extend  the  time  to 
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produce  testimony ;  although  informed  by  the  defendant  Law- 
rence that  he  had  several  witnesses  to  produce,  who  could  no! 
be  examined  within  the  time  limited  by  the  order.  The  defen- 
dant Lawrence  was,  therefore,  compelled  to  apply  to  the  court 
for  an  extension  of  the  time ;  and  on  the  last  day  allowed  by 
the  rules  for  that  purpose,  he  succeeded  in  obtaining  an  order 
extending  the,  time  for  sixty  days.  This  order  was  entered  on 
the  5th  of  July,  1845,  and  was  immediately  served  upon  the  re- 
gister, as  the  agent  of  the  solicitors  for  the  complainants.  The 
defendant  Lawrence  thereupon  proceeded  to  lake  his  testimony. 
He  produced  and  proved  the  execution  of  the  bond  and  mort- 
gage to  Barbero,  and  the  consideration  thereof;  the  assignment 
of  that  bond  and  mortgage  to  himself;  and  the  foreclosure  of 
the  same  under  the  statute,  as  mentioned  in  his  answer.  He 
also  examined  Barbero  as  a  witness,  and  proved  by  him  an  ad- 
mission of  John  Q,uackenbush,  in  his  lifetime,  and  within  two 
or  three  years  after  the  giving  of  the  mortgage  of  October,  1823, 
and  the  assignment  thereof  from  Voorhees,  that  such  mortgage 
had  been  paid.  He  also  attempted  to  examine  the  defendant 
Garret  Q,uackenbush  as  a  witness,  but  he  kept  out  of  the  way, 
so  that  he  could  not  be  subpoenaed.  About  forty  days  after  the 
expiration  of  the  sixty  days  allowed  by  the  order  of  the  5th  of 
July,  1845,  to  produce  proofs,  Lawrence  entered  an  order  to 
close  the  proofs  in  the  cause.  The  principal  object  of  the  appli- 
cation on  the  part  of  the  complainants  was  to  enable  them  to 
produce  testimony  to  impeach  Barbero  as  a  witness.  And  the 
solicitors  swore  they  believed  that  by  the  practice  of  the  court, 
the  complainants  were  entitled  to  one  hundred  and  twenty 
days,  after  the  5th  of  July,  1845,  to  produce  witnesses;  be- 
cause the  order  of  that  date,  extending  the  time,  was  served  on 
their  agent,  and  not  upon  themselves  personally. 

N.  Hill  Jun.,  for  the  complainants. 

/  Rhoades,  for  the  defendant  Lawrence. 
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The  Chancellor.  The  entry  of  the  order  to  clo^e  the 
proofs  in  this  case,  after  the  expiration  of  the  sixty  days  to 
which  the  time  to  take  proofs  was  extended  by  the  order  of  the 
5tli  of  July,  1845,  was  regular ;  and  was,  I  believe,  in  accord 
ance  with  the  general  understanding  and  practice  of  the  profes- 
sion in  such  cases.  It  is  true,  the  15th  rule  of  this  court  declares 
that  where,  the  service  of  a  notice  or  paper  is  upon  an  agent,  or 
through  the  post  office^  there  must  be  double  the  time  of  service 
which  would  be  requisite  if  the  service  was  upon  the  solicitor 
in  person.  But  the  service  of  an  order  which  merely  enlarges 
the  time  to  produce  proofs  in  a  cause,  does  not  come  within  tho 
provisions  of  this  rule.  Where  the  object  of  the  service  of  a  pa- 
per or  notice  is  to  restrict  the  rights  of  the  adverse  party,  if  he 
does  not  act  upon  it  within  the  time  required  by  the  practice  of 
the  court  after  such  service,  the  15th  rule  gives  him  double  the 
ordinary  time,  if  the  service  is  made  upon  his  agent,  or  through 
the  medium  of  the  post  ofHce.  For  the  legal  presuniption,  in 
such  a  case,  is,  that  the  delay  in  obtaining  actual  notice  of  the  ser 
vice  of  the  paper  or  notice  will  render  more  time  necessary  to 
do  the  act  required,  than  if  such  paper  or  notice  had  been  served 
upon  the  solicitor  himself  But  no  such  presumption  can  arise  in  a 
case  where  the  notice  or  paper  served  enlarges,  instead  of  restricts, 
the  time  within  which  the  party,  upon  whom  it  is  served,  was 
previously  bound  to  do  the  act  required.  Here,  the  original  order 
to  produce  proofs  required  the  defendants  to  produce  the  same 
within  forty  days  after  service  of  notice  of  the  order.  And  as  the 
service  of  the  order  restricted  their  right,  which  was  before  unlim- 
ited, and  as  that  service  was  upon  the  agent,  the  defendants  had 
double  the  time,  or  twice  forty  days,  after  the  service  of  that  or- 
der, to  produce  testimony ;  before  an  order  could  be  entered  to 
close  the  proofs.  The  right  Xo  enter  an  order  to  close  the  proofs 
being  reciprocal,  under  the  provisions-of  the  68th  rule,  neither 
party  could  enter  the  order,  upon  such  a  service,  until  after 
the  expiration  of  t!:e  eighty  days.  {James  v.  Berry,  1  Paiges 
Rep.  647.)  The  order  of  the  5th  of  July,  however,  did  not  re- 
quire either  party  to  produce  witnesses  within  a  specified  time 
after  service  of  that  order.  But  it  merely  extended  the  time,  which 
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was  previously  restricted  to  the  5th  of  July,  sixty  days  fron. 
that  time;  and  whether  the  order  was  served  personally,  oi 
upon  the  agent  of  the  complainant's  solicitors,  the  time  of  such 
extension  was  limited  to  the  sixty  days  allowed  by  the  order 
of  the  court.  For,  the  rights  of  the  parties  to  enter  an  or- 
der to  close  the  proofs  being  reciprocal,  if  the  practice  contended 
for  by  the  complainants  in  this  case  is  sanctioned  by  the  court, 
a  solicitor  who  obtains  an  order,  from  the  court,  extending  the 
time  to  produce  witnesses  for  d,  certain  number  of  days,  can 
always  obtain  double  that  time,  when  he  resides  in  a  different 
city  or  town  from  the  adverse  party,  by  merely  serving  his 
order  through  the  medium  of  the  post  office. 

The  solicitors  of  the  complainants  have,  in  this  case,  however, 
undoubtedly  mistaken  the  practice;  and  I  should  be  disposed 
to  open  the  order  to  close  the  proofs  generally,  if  there  was  any 
reason  to  believe  it  would  be  conducive  to  the  ends  of  justice. 
The  defendant  Lawrence  does  not,  in  his  answer,  state  that  he 
was  aware  of  the  existence  of  the  mortgage  of  October,  1828, 
at  the  time  of  the  assignment  from  Barbero.  But  he  states  that, 
previous  to  such  assignment,  G.  Q,uackenbush  told  him  the 
premises  were  free  from  inctimbrances.  His  rights,  however, 
do  not  depend  upon  that  question,  but  upon  the  question  whether 
Barbero  vyas  a  bona,  fide  mortgagee,  without  notice  of  the  exis- 
tence of  a  prior  mortgage  which  was  a  valid  and  subsisting  in- 
cumbrance upon  the  premises.  For  if  that  mortgage  was  not 
legally  proved,  or  acknowledged,  so  as  to  entitle  it  to  be  record- 
ed, the  bare  fact  of  its  being  upon  the  record  was  not  construc- 
tive notice  to  any  one.  And,  if  Barbero  states  truljr,  that  John 
duackeubush  informed  him  that  the  mortgage  had  been  paid, 
Lawrence,  as  the  assignee  of  Barbero,  is  entitled  to  protection, 
as  a  bona  fide  purchaser  under  him  ;  even  if  Lawrence  had 
learned,  previous  to  the  assignment,  that  the  complainants 
claimed  there  was  such  a  mortgage  as  they  are  now  attempt- 
ing to  foreclose,  and  that  it  was  still  unpaid. 

The  documents  which  the  complainants  propose  to  offer  in 
evidence,  are  not  such  papers  as  could  be  acknowledged,  and 
read  in  evidence  without  proof  of  their  execution,  at  the  timi 
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they  purport  to  have  been  acknowledged.  And  the  names  of 
the  subscribing  witnesses  to  the  release  of  John  Quackenbush, 
are  not  in  the  list  of  witnesses  whom  the  complainants  have  a 
right  to  examine.  Indeed,  the  instruments  themselves,  if  fully 
jroved,  would  be  wholly  immaterial.  For  if  Alida  Quacken- 
bush survived  her  brother,  so  as  to  give  her  any  interest  whatever 
in  his  estute  under  his  will,  that  interest  must  be  considered,  in 
equity,  as  converted  into  personalty  at  the  death  of  the  testator. 
(Hutchinson  v. ' Mannington,  1  Ves.  jun.  366.)  And  the  pro- 
ceeds would  therefore  belong  to  the  husband  of  the  legatee,  upon 
her  death,  as  a  part  of  her  personal  estate ;  and  not  to  her  chil- 
dren as  real  estate.  {Ashby  v.  Palmer,  1  Meriv.  296.  Dough- 
ty v.  Bull,  2  p.  Wms.  230.  Bartholomew  v.  Meredith,  1 
Vern.  176.  Maberly  v.  Strode,  3  Ves.  jun.  450.)  It  may, 
however,  be  material  in  this  case,  to  show  that  Alida  Quacken- 
bush survived  her  brother,  and  did  not  die  in  his  lifetime,  as 
supposed  by  one  of  the  defendant's  witnesses.  For  if  she  died 
first,  her  children,  and  not  her  husband,  would  be  entitled  to 
a  portion  of  her  lapsed  share  of  the  estate  of  the  testator ;  as  prop- 
erty undisposed  of  by  the  will.  And  the  share  of  Garrett 
Quackenbush  in  that  property,  which  was  received  by  his  father 
from  the  executors,  would  be  properly  applicable  to  the  payment 
of  the  mortgage  held  by  the  father.  The  complainant  must 
therefore  be  permitted  to,  examine  any  witnesses  named  in  their 
original  list,  to  prove  the  time  of  her  death ;  unless  the  defen- 
dant's counsel  shall,  within  twenty  days,  stipulate  to  admit  the 
fact,  upon  the  hearing  of  this  cause,  that  she  died  after  the  death 
of  her  .brother,  the  testator.  If  that  fact  is  not  admitted,  the 
order  to  close  the  proofs  must  be  so  far  opened  as  to  permit  either 
party,  within  sixty  days  alter  the  entering  of  the  order  upon  this 
decision,  to  examine  witnesses  to  that  point  only.  But  if  it  is 
admitted,  then  the  order  is  not  to  be  opened  for  any  other  pur- 
pose than  to  examine  witnesses  as  to  the  general  character  of 
J.  Barbero,  as  to  truth  and  veracity.  Upon  that  point  there  ia 
a  conflict  of  testimony  on  this  motion,  though  the  weight  of 
evidence  is  clearly  in  favor  of  his  veracity.  On  a  question  of 
so  much  importance  in  this  cause,  however,  I  cannot  deny  the 
Vol.  I.  38 
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complainants  the  right  to  impeach  him,  if  he  is,  in  fact,  not  to 
be  credited.  The  order  to  close  the  proofs  must,  therefore,  be 
so  far  opened  as  to  permit  either  party,  within  sixty  days  after 
the  entry  of  the  order  hereon,  to  examine  witnesses  as  to  that 
point ;  and  then  the  proofs  are  to  be  considered  as  closed  without 
the  entry  of  any  further  order.  The  complainants,  however, 
must,  in  any  event,  pay  to  the  solicitors  of  the  defendants  Law- 
rence and  Barbero,  their  costs  of  opposing  this  motion,  to  be 
taxed ;  and  within  twenty  days  after  service  of  a  copy  of  the 
taxed  bill,  and  a  demand  of  such  costs. 


Williams,  ex'r,  &c.  vs.  Harden  and  others. 

An  executor  is  liable  for  the  costa,  upon  a  bill  of  discovery  filed  by  him  in  aid  of  a 
defence  at  law,  where  it  appears,  by  the  defendant's  answer,  that  there  is  no  fact 
within  the  knowledge  of  the  latter  which  is  material  to  the  complainant's  defence. 

The  complainant,  in  a  bill  of  discovery  in  aid  of  a  defence  in  a  suit  at  law,  must 
state  a  case  which  will  constitute  a  good  defence  to  such  suit. 

What  evidence  may  be  required,  by  an  executor,  of  the  justice  of  a  claim  presented 
against  the  decedent's  estate. 

The  defendant,  in  a  suit  at  law,  is  not  entitled  to  come  into  the  court  of  chancery, 
for  the  discovery  of  a  mere  isolated  fact ;  which  fact  may,  or  may  not,  be  material  to 
his  defence.  But  in  order  to  sustain  a  bill  of  discovery,  the  complainant  therein 
must  show  what  his  defence  to  the  suit  at  law  is ;  so  that  the  court  can  see  thai 
the  fact  of  which  a  discovery  is  sought,  if  admitted  to  be  as  stated  in  the  bill,  may 
be  material  in  the  estabhshment  of  such  defence. 

This  was  an  appeal,  by  the.  defendant  J.  Harden,  from  a  de- 
cree of  the  vice  chancellor  of  the  fifth  circuit,  denying  the 
appellants  application  for  costs,  upon  a  bill  of  discovery.  The 
complainant,  and  the  defendant  Priscilla  Harden,  were  the  execu- 
tor and  executrix  of  the  will  of  Thomas  Harden,  deceased ;  end 
the  defendant  J.  Harden,  presented  a  claim  against  the  estate, 
for  the  amount  of  two  promissory  notes,  of  $500  each,  purport- 
ing to  have  been  given  to  him  by  the  testator,  in  June,  1843 
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The  personal  representatives  of  the  decedent  having  refused  to 
allow  these  notes  as  a  just  claim  against  the  estate,  the  parties 
entered  into  an  agreement,  in  writing,  to  refer  the  matter  in 
controversy  to  three  disinterested  persons,  to  be  approved  of  by 
the  surrogate,  as  authorized  by  the  statute.  And  the  surrogate 
having  approved  of  such  agreement,  the  complainant  caused  the 
same  to  be  filed  in  the  office  of  one  of  the  clerks  of  the  supreme 
lourt,  and  cayised  an  order  to  be  entered  referring  the  claim,  ac- 
cording to  such  agreement.  The  complainant,  as  he  alleged 
in  his  bill,  subsequently  demanded,  of  the  defendant  J.  Harden, 
a  statement  of  the  consideration  of  the  two  notes,  and  the  facts 
and  circumstances  attending  the  making  and  holding  of  such 
notes.  But  the  latter  declined  making  any  statement  concern- 
ing the  same,  in  the  absence  of  his  counsel.  The  complainant 
thereupon  filed  his  bill  in  this  cause,  and  obtained  an  injunction 
to  stay  the  proceedings  before  the  referees  until  the  bill  had 
been  fully  answered.  The  complainant  charged,  that  the  two 
notes  were  not,  nor  was  either  of  them,  good  and  valid  claims 
against  the  estate  of  the  decedent,  and  that  the  estate  ought  not 
to  be  compelled  to  pay  the  same,  or  any  part  thereof.  <  But  he 
did  not  state  wherein  they  were  invalid,  except  that  he  made  a 
general  charge  upon  his  own  knowledge,  and  not  upon  his  mere 
information  and  belief,  that  the  signatures  to  the  notes,  purport- 
ing to  be  those  of  the  testator,  were  not  genuine  and  were  never 
made  by  the  testator,  or  by  his  direction,  or  with  his  knowledge 
or  assent ;  or  if  the  signatures  were  genuine,  that  the  notes  were 
forged  by  being  written  over  his  name  without  his  knowledge 
or  assent ;  or  if  the  notes  were  not  thus  forged,  the  testator 
never  delivered  or  intended  to  deliver  them  to  the  payee, 
except  upon  some  condition  to  be  first  fulfilled  by  him ;  or  if 
they  were  absolutely  delivered  they  were  delivered  as  gifts 
and  without  consideration,  when  the  testator  was  in  perfect 
health,  and  not  in  anticipation  of  death,  as  gifts  to  take  effect 
after  his  .death.  And  upon  these  allegations,  the  complainant 
founded  his  claim  to  a  discovery  of  all  the  facts  and  circum- 
ytances  attending  the  execution  of  the  notes,  and  the  consideration 
jfsuch  notes.    The  defendant  answered  the  bill,  denying  th« 
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alleged  forgery  of  the  notes,  and  showing  that  they  a\  ere  volun 
tarily  and  unconditionally  executed  and  delivered  to  him  by 
the  testator,  who  was  his  father ;  and  stating  a  good  and  suffi 
cient  consideration  for  the  notes. 

Hi.  J.  Richardson,  for  the  appellant. 

O.  S.  Williams,  for  the  respondent. 

The  Chancellor.  I  have  not  been  able  to  discover  any 
thing  in  this  case  to  take  it  out  of  the  principle  of  the  deci«ior. 
of  this  court  in  the  case  of  Boughton  and  Mills,  executors,  v. 
Phelps,  (6  Paige's  Rep.  334.)  It  was  there  held  that  an  exec- 
utor was  liable  for  the  costs  upon  a  bill  of  discovery,  filed  by 
nim  in  aid  of  a  defence  at  law,  where  it  appeared  by  the  defen- 
dant's answer  that  there  was  no  fact  within  the  knowledge  of 
the  latter  which  was  material  to  the  complainant's  defence  a'l 
law.  Although  many  serious  charges,  contained  in  this  bill,  are 
sworn  to  as  being  true  of  the  complainant's  own  knowledge, 
the  whole  frame  of  the  bill  shows  that  he  could  not  have 
intended  to  swear  that  he  really  had  any  knowledge  that  these 
notes  were  either  forgeries,  or  that  they  were  given  without 
consideration,  or  were  otherwise  invalid.  In  other  words,  it 
was  a  mere  fishing  bill,  for  the  purpose  of  ascertaining,  from  the 
answer  of  the  defendant,  whether  the  representatives  of  the 
decedent  had,  or  had  not,  a  valid  defence  against  the  claim 
made  upon  the  notes.^  And  if  the  bill  had  stated  the  facts  as 
they  really  were— that  the  defendant  had  presented  two  notes 
as  valid  claims  against  the  estate,  which  the  complainant  had 
some  reason  to  suspect  were  not  actually  due,  and  that  the 
defendant  refused  to  tell  him  what  the  consideration  of  the 
notes  was,  or  the  circumstances  under  which  they  were  given-r- 
no  injunction  could  have  been  obtained  thereon.  For  the  bill, 
in  that  case,  would  have  been  clearly  bad  upon  demurrer ;  as 
the  complainant,  in  a  bill  of  discovery  in  aid  of  his  defence  in  a 
sviit  at  law,  must  state  a  case  which  will  constitute  a  good 
defence  to  such  suit.     (  Welf.  Eq.  PI  119.) 
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The  statute  specifies  what  evidence  of  the  justice  of  a  clairn, 
presented  against  the  decedent's  estate,  by  an  alleged  creditoi 
of  such  estate,  the  executors  or  administrators  have  a  right  to 
require.  They  may  require  satisfactory  vouchers  in  support  of 
the  claim ;  that  is,  in  the  case  of  a  note,  they  may  require  tho 
production  of  the  note  itself,  or  evidence  that  it  has  been  lost  oi 
accidentally  destroyed,  if  that  fact  is  within  the  knowledge  of  a 
third  person.  And  they  may  also  require  the  affidavit  of  the 
creditor  that  the  debt  claimed  by  him  is  justly  due ;  that  no 
payments  have  been  made  thereon,  and  that  there  is  no  oiFset 
against  the  same  to  the  knowledge  of  the  claimant.  (2  R.  S. 
88,  §  35.)  There  is  no  pretence  that  such  an  affidavit  was 
called  for  by  the  executor  in  this  case  and  that  the  defendant 
refused  to  make  it ;  or  that  any  further  evidence  than  the  pro- 
duction of  the  notes  themselves  was  necessary  to  satisfy  the 
complainant,  and  the  executrix,  of  the  genuineness  of  the  testa- 
tor's signature  to  such  notes.  The  defendant,  in  a  suit  at  law, 
IS  not  entitled  to  come  into  this  court  for  the  discovery  of  a 
mere  isolated  fact  which  may  or  may  not  be  material  to  his 
defence.  But,  in  order  to  sustain  a  bill  of  discovery,  the  com- 
plainant therein  must  show  what  his  defence  to  the  suit  at  law 
really  is;  so  that  this  court  can  see  that  the  fact  of  which  a 
<3iscovery  is  sought,  if  admitted  to  be  as  stated  in  the  bill,  may 
i.e  material  in  the  establishment  of  such  defence. 

In  the  present  case  the  complainant  has  entirely  failed  in 
obtaining  the  discovery  of  any  fact  which  appears  material  to 
his  defence  against  the  defendant's  claim  upon  the  notes  of  the 
testator.  It  is  therefore  impossible  to  refuse  costs  to  the  defen- 
dant, without  overturning  a  well  established  principle  of  the 
court  in  reference  to  such  bills.  The  order  appealed  from  must 
of  course  be  reversed.  And  the  respondent  must  pay  to  the 
appellant  his  costs  in  the  suit  before  the  vice  chancellor,  together 
with  the  costs  upon  this  appeal,  out  of  the  estate  of  the  testator 
which  has  come  into  his  hands  as  executor. 
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Whenever  the  property  of  an  intestate,  of  which  the  public  administrator  in  the  city 
of  New- York  is  entitled  to  take  charge,  exceeds  the  sum  of  $1 00  in  value,  the  latte* 
must  serve  a  personal  notice  upon  the  widow  and  all  the  relatives  of  the  decedent, 
who  are  entitled  to  any  share  of  his  estate,  if  they  are  to  be  found  in  the  city,  of 
the  intention  to  apply  to  the  surrogate  for  letters  of  administration.  And  in  all 
cases  where  the  notice  is  not  personally  Served  it  must  be  published  for  foaj 
weeks. 

And  where  letters  of  administration  are  granted,  by  the  surrogate,  to  the  public  ad- 
ministrator, without  a  persona!  servi.::e  of  the  citation  upon  the  widow  and  rela- 
tives of  the  decedent,  or  the  publication  of  a  notice  in  the  manner  directed  by  the 
revised  statutes,  such  grant  will  be  irregular ;  and  the  letters  of  administration  may 
be  revoked.  * 

The  31st  and  32d  sections  of  the  title  of  the  revised  statutes  relative  to  public  admin- 
istrators, were  not  intended  to  deprive  the  widow,  or  next  of  kin,  of  the  right  to 
have  the  grant  of  administration  to  the  public  administrator  vacated  and  set  aside 
for  irregularity,  where  it  has  been  improperly  obtained  without  a  compliance  with 
the  directions  of  the  statute  on  that  subject ;  although  the  application  for  that 
purpose  is  not  made  within  the  time  limited  by  thos.e  sections,  in  respect  to  cases 
where  all  the  proceedings  of  the  public  administrator  have  been  correct  ana 
regular.  ' 

Independently  of  the  statute  of  1837,  a  surrogate  has  power  to  call  in  and  revoke 
letters  of  administration,  which  have  been  irregularly  and  improperly  obtained, 
upon  a  false  suggestion  of  a  matter  of  fact,  and  without  due  notice  to  the  party 
rightfully  entitled  to  administration. 

This  was  an  appeal  by  the  administratrix  and  administrator 
of  Amos  Proctor  deceased,  from  an  order  of  the  surrogate,  of  the 
city  and  county  of  New- York,  denying  the  application  of  the 
a])pellants  to  set  aside  the  letters  of  administration  granted  to  the 
public  administrator ;  and  also  revoking  and  setting  aside  the  let- 
ters of  administration  which  had  been  granted  to  the  appellants. 
The  decedent  was  a  resident  of  the  city  of  New- York,  and  died 
there  in  May,  1844,  leaving  Elizabeth  Proctor,  one  of  the  appel- 
lants, his  widow,  and  several  adult  children  surviving  him.  His 
principal  property  consisted  of  a  claim  to  a  large  amount,  against 
the  United  States ;  a  part  of  which  claim  was  received,  soon 
after  his  death,  by  virtue  of  letters  ad  colligendum  issued  to  H. 
Wilson,  the  then  public  administrator.    In  August,  1844,  tha 
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then  public  administrator  applied  to  the  surrogate  and  obtained 
citations,  to  the  widow  and  children  of  the  decedent,  to  show 
cause,  on  the  24th  of  September  thereafter,  why  administration 
upon  the  estate  should  not  be  granted  to  him.  And  upon  an 
affidavit  of  M.  B.  Butler,  that  he  served  the  citation  personally 
on  the  widow  and  three  of  the  daughters  of  the  decedent,  and 
upon  one  of  the  sons  by  delivering  it  to  the  other  son  for  him,  and 
upon  the  remaining  daughter  by  delivering  the  same  to  her  hus- 
band, the  surrogate,  on  the  return  day  of  such  citation,  grant- 
ed letters  of  administration  to  the  then  public  administrator. 
The  widow,  not  having  in  fact  been  served  with  the  citation, 
and  being  ignorant  of  the  granting  of  administration  to  the 
public  administrator,  applied  to  the  surrogate,  ex  parte,  in  May, 
1845,  and  obtained  a  grant  of  administration  to  herself,  and  to 
H.  Andrew  who  was  associated  with  her  by  her  consent.  And 
she  and  the  said  H.  Andrew  having  given  security,  as  required 
by  law,  for  the  faithful  performance  of  the  trust,  a  supersedeas 
of  the  letters  testamentary  which  had  previously  been  issued  to 
the  public  administrator  was  subsequently  granted.  The  suc- 
cessor of  the  public  administrator  having  refused  to  deliver  over 
the  funds  of  the  estate  in  his  hands,  the  appellants  presented  to 
the  surrogate  a  petition,  stating  the  above  matters,  accompanied 
by  the  affidavits  of  the  son-in-law,  and  two  of  the  daughters  of 
the  decedent,  showing  that  the  citation  of  August,  1844,  was 
not  served  upon  the  widow,  but  that  it  was  delivered  to  one  of 
the  daughters ;  who,  supposing  it  merely  to  relate  to  the  grant- 
ing of  letters  ad  colligendum,  to  which  the  family  had  previ- 
ously assented,  laid  it  by,  and  never  showed  it  to  her  mother. 

E.  W.  Chester,  for  appellants.  I.  It  does  not  appear,  nor 
is  it  the  fact,  that  the  intestate  left  any  goods,  chattels  or  effects 
within  the  city  and  county  of  New- York,  or  in  any  other  situ- 
ation provided  for  in  Part-2,  Chap.  6,  Art.  1,  §  4  of  the  Revised 
Statutes,  {2d  ed.  p.  55.)  There  was,  therefore,  no  rigfit,  power 
or  authority  to  grant  administration  to  the  public  administrator 
(^ee  Hammond  v.  McLea,.2  John.  Ch.  R.  493;  Goodrich  v, 
Pendleton.  4  Id.  557,  8,  9.)    In  courts  of  limited  ji  [tisdiction 
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it  must  appear,  on  the  face  of  their  proceedings,  that  thoy  acted 
within  their  jurisdiction. 

II.  The  right  of  administration  was  in  the  widow  of  the  intes^ 
tate.     (2  R.  S.  2d  ed.  p.  17,  §  27.) 

III.  This  right  was  not  defeated  or  impaired  by  the  grant  to 
the  public  administrator,  without  notice  to  the  wid'ow  as  required 
by  the  statute.  (2  R.  IS.  p.  57,  §  16,  17,  18.)  Personal  notice 
is  required.  The  letters  were  voidable,  and  it  was  the  duty  oi 
the  surrogate  to  repeal  them.  (<S'ee  Comsiock's  Dig.  of  the  Law 
af  Ex'rs  and  AdnCrs,  p.  263,  264 ;  1  Com.  Dig.  AdmSr, 
{B.  6,)  (fi.  8  ;)  Salk.  38;  P  Wms,  43  ;  11  Vin.  Abr,  114;  4 
Burr.  Eccl.  Law,  248,  9 ;  2  Kent,  413.) 

IV.  The  grant  of  administration  to  the  widow  was,  ipso  facto, 
a  repeal  of  the  letters  previously  granted.  {^See  11  Vin.  Abr. 
114,  and  several  of  the  other  authorities  above  cited.) 

V.  There  is  nothing  in  §  32  of  the  statute,  (2  R.  S.  p.  60,)  to 
prevent  the  widow's  applying  after  the  three  months ;  especially 
where  she  has  not  received  even  constructive  notice  of  the  appli- 
cation, by  advertisement,  as  required  in  all  cases  where  persona] 
service  is  not  made.  That,  and  the  preceding  sections,  seem 
rather  to  refer  to  cases  where  the  property  of  the  intestate  is 
of  less  than  $100  value ;  in  which  cases,  the  public  adminis- 
trator becomes  vested  with  the  power  of  an  administrator,  by 
his  own  act,  without  any  formal  grant  by  the  surrogate.  In 
such  cases,  the  estate  would  probably  be  nearly  settled  in  three 
or  six  months.  By  the  act  of  1837,  ( Gen'l  Laws,  p.  180,  §  34,) 
the  surrogate  is  empowered  to  revoke  letters  obtained  on  false 
wetences.  This  statute  is,  in  this  respect,  merely  cumulative. 
For  the  surrogate  clearly  had  this  power  before.  (11  Vin.  Abr, 
116.)  Here  was  a  false  pretence  in  a  matter  of  most  material 
import;  and  by  it,  whether  intentional  or  not,  the  widow's 
right  could  not  be  defeated. 

VI.  Administration  having  been  granted  to  the  widow,  who 
was  rightfully  entitled,  the  surrogate  had  no  power  to  revoke 
the  same.  (*S'ee  the  authorities  above  cited.)  Most  especially 
could  he  not  do  this  on  a  citation  to  the  respondent  to  show 
caitse  why  he  should  not  deliver  up  the  property  of  the  iotes- 
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t?ite,  &c.,  and  without  any  proceedings  instituted  against  her. 
She  was  the  rightful  legal  administratrix.  The  letters  to  the 
public  administrator  had  become  null,  and  the  surrogate  could 
not,  on  his  own  motion,  without  a  citation  and  without  a  hear- 
ing, revoke  her  letters  of  administration. 

VIT.  Administration  granted  to  a  public  administrator  does 
not  descend,  ex  vi  officii,  to  his  successor.  The  successor  must 
apply  and  obtain  administration  de  bonis  non,  as  other  persons 
entitled  to  administration,  when  the  amount  of  property  exceeds 
$100,  so  as  to  render  a  formal  grant  of  administration  neces- 
sary in  the  first  instance.  The  delivery  over  to  his  successor 
in  office,  of  all  papers,  money  and  effects  in  his  hands,  as 
required  by  the  statute,  (2  R.  S.  63,  §  45,)  does  not  make  such 
successor  administrator  de  bonis  non.  The  grant  of  admin- 
istration to  a  public  administrator  is  a  grant  to  him  by  name, 
though  describing  him  as  public  administrator;  and  it  cannot 
confer  authority  on  his  successor. 

M.  T.  Reynolds,  for  the  respondent. 

The  Chancellor.  The  grant  of  administration  to  the  pub- 
lic administrator  in  September,  1844,  was  clearly  irregular,  and 
should  have  been  set  aside  by  the  surrogate.  The  statute  is 
imperative,  that  if  tke  property  of  the  intestate  exceeds  the  value 
of  $100,  the  public  administrator  shall  serve  a  personal  notice, 
upon  the  widow  and  the  relatives  who  are  entitled  to  any  share 
of  his  estate,  if  there  be  any  to  be  found  in  the  city  of  New- 
York,  of  his  intention  to  apply  to  the  surrogate  for  letters  of  ad- 
ministration. And  in  all  cases  where  the  notice  shall  not  have 
been  personally  served,  it  shall  be  published  for  four  weeks.  (2 
R.  S.  121,  \  16,  17.)  The  affidavit  of  Butler  was  therefore  in- 
sufficient, upon  its  face,  to  entitle  the  public  administrator  to  the 
grant  of  administration.  For  it  there  appeared  that  the  citation 
>yas  not  served  personally  upon  Oran,  one  of  the  sons  of  the  de- 
cedent, but  that  it  was  only  handed  to  his  brother  Gecrge  for 
him.  It  is  true,  Butler  now  swears  that  he  could  not  ascer- 
tain his  residence,  after  diligent  inquiry.    But  he  should  have 
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Stated  the  fact,  that  he  had  made  such  inquiry,  iu  «is  formpT 
affidavit ;  and  the  public  administrator  should  have  then  pro- 
duced evidence  that  he  had  published  the  notice,  in  a  newspaper 
in  the  city  of  New-York,  for  the  time  prescribed  by  the  statute. 

Again :  I  am  satisfied,  from  the  evidence  stated  in  the  surrogate's 
return,  that  the  citation  which  was  returnable  in  September,  18S41, 
was  never  in  fact  served  upon  the  widow,  and  that  she  kT?.w 
nothing  of  its  contents  until  after  the  administration  had  V^n 
granted  to  herself  and  Andrew.  She  swears  that  she  l.^'d  no 
knowledge  that  such  a  citation  had  been  issued,  previous  to  that 
time.  Helen  M.  Proctor  also  swears  that  all  the  citations  annexed 
to  her  affidavit,  were  delivered  to  her,  and  that  none  of  tliem 
were  delivered  to  her  mother ;  that  when  the  citations  were 
thus  served  on  her  by  Butler,  he  remarked  that  he  supposed 
they  ought  to  be  served  personally,  but  that  he  presumed  it 
would  make  no  difference.  And  she  produces  the  citations  thus 
served  upon  her,  one  <)f  which  is  directed  to  her  brother  Oran, 
one  to  herself,  one  to  her  mother  "  Elizabeth  Proctor,  widow  of 
Amos  Proctor,  deceased,"  and  one  to  each  of  her  sisters,  Lucy 
and  Elizabeth.  She  also  states  that  supposing  they  related  to 
the  letters  ad  colligendum  which  she  and  the  family  had  con- 
sented should  be  granted  to  the  public  administrator,  she  did  not 
deliver  them  to  the  persons  to  whom  they  were  addressed,  and 
for  whom  they  were  intended,  but  placed*  them  among  other 
papers  belonging  to  the  estate.  And  she  is  fully  supported  in  this 
statement  by  the  affidavits  of  her  brother-in-law,  and  of  one  of 
her  sisters,  who  were  present  when  the  citations  were  delivered 
to  her.  Butler  therefore  is  undoubtedly  under  a  mistake  in  sup- 
posing that  this  was  a  personal  service  upon  the  widow,  or  the 
other  members  of  the  family  who  were  not  cognizant  of  the 
contents  of  the  papers  delivered  to  Helen  M.  Proctor. 

The  provisions  of  the  third  subdivision  of  the  31st  section  of 
the  title  of  the  revised  statutes  relative  to  public  administrators, 
(2  R.  iS  124,)  appear  to  have  been  intended  to  reach  the  case 
of  a  regular  grant  of  administration,  to  the  public  administrator, 
in  relation  to  property  in  the  city  of  New- York,  where  the  intes- 
tate was  an  inhabitant  of  some  other  county  in  this  state  at  the 
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time  of  Ill's  death ;  so  that  the  surrogate  of  such  other  county 
had  the  exclusive  right  to  grant  general  administration  on  his 
estate,  according  to  the  provision  of  the  first  subdivision  of  the 
23d  section  of  the  title  of  the  revised  statutes  relative  to  grant- 
ing letters  testamentary  and  of  administration.  (2  JR.  iS.  73.) 
In  that  case  it  will  be  perceived  that,  by  the  provisions  of  the 
title  relative  to  public  administrators,  the  surrogate  of  New- York 
is  authorized  to  grant  letters  of  administration  to  the  public 
administrator  where  the  decedent  has  left  goods  in  the  city  of 
New- York,  or  where  goods  belonging  to  his  estate  have  afterwards 
come  there.  But,  by  the  provisions  of  this  31st  section,  in  all 
such  cases  of  regular  administration  granted  to  the  public 
administrator,  if  letters  testamentary  had  been,  or  shall  there- 
after be,  granted  to  an  executor  of  the  decedent's  will,  or  if  the 
surrogate  of  the  proper  county  had  already  granted  letters  of 
administration  upon  the  estate  of  the  decedent,  or  shall  grant 
such  letters  within  six  months  thereafter,  the  powers  of  the 
public  administrator  are  to  be  superseded.  And  the  32d  section 
was  intended  to  provide  for  the  case  where  the  surrogate  of 
New-York  had  jurisdiction  to  grant  letters  of  administration,  to 
the  widow  or  next  of  kin,  but  where  such  widow  or  next  of  kin 
had  not  appeared  and  opposed  the  granting  of  administration  after 
a  notice  had  been  regularly  published;  because  the  widow  and 
relatives  did  not  reside  in  the  city,  or  because  the  fact  of  their 
residence  therein  was  not  known  to  the  public  administrator,  so 
as  to  require  him  to  serve  them  personally  with  a  notice. 
Neither  of  these  sections,  however,  were  intended  to  deprive  the 
widow,  or  next  of  kin,  of  the  right  to  have  the  grant  of  admin- 
istration to  the  public  administrator  vacated  and  set  aside,  for 
the  irregularity,  where  it  had  been  imprpperly  obtained,  without 
complying  with  the  directions  of  the  statute  on  that  subject ; 
although  the  application  for  that  purpose  was  not  made  within 
the  time  limited  by  those  sections,  in  cases  where  all  the  pio- 
ceedmgs  of  the  public  administrator  had  been  correct  and 
regular. 

Here  the  application  to  the  surrogate  was  made,  by  the  widow, 
onthin  six  weeks  after  she  discovered  that  administration  hud 
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been  granted  to  the  public  administrator;  and  as  isoon  as  she 
found  that  he  intended  to  contest  the  right  of  tlie  appellants  to 
the  administration  of  the  estate.  The  surrogate  should  there- 
fore have  granted,  that  application ;  and  should  have  revoked  and 
annulled  the  letters  which  had  been  irregularly  granted  to  the 
public  administrator,  upon  the  false  or  mistaken  affidavit  that 
the  citation  had  been  personally  served  upon  the  widow  of  the 
decedent,  who  was  known  to  be  living  in  the  city  of  New- York, 
independently  of  the  statute  of  1837,  the  surrogate  was  author- 
iz.  d  to  call  in  and  revoke  letters  of  administration  which  had 
beei.  irregularly  and  improperly  obtained,  upon  a  false  sugges- 
tion o.  a  matter  of  fact;  and  without  due  notice  to  the  party 
rightfully  entitled  to  administration.  {Cornish  v.  Cornish,  1 
Lee's  Ecc.  Rep.  14 ;  Burgis  v.  Burgis,  Idem,  121 ;  Oglevie  v, 
Hamilton,  Idem,  357 ;  Smith  v.  Cary,  Idem,  418 ;  Lord  Trim' 
lestown  V.  Lady  Trimlestown,  3  Hagg.  Ecc.  Rep.  243.) 

As  the  grant  of  administration  to  the  public  administrator  was 
irregularly  obtained,  and  must  be  revoked,  it  is  unnecessary  to 
consider  the  question  whether  it  is  necessary  to  give  him  notice, 
where  the  widow  or  next  of  kin  apply  for  administration  within 
the  three  months  after  a  regular  grant  of  administration  has 
been  made  to  him.  The  decretal  order  of  the  surrogate  must 
be  reversed ;  and  a  decree  must  be  entered  setting  aside  and 
revoking  the  letters  of  administration  granted  to  the  public 
administrator,  as  irregularly  and  improperly  obtained,  without 
due  notice  to  the  widow  and  some  of  the  next  of  kin.  And. the 
letters  of  administration  granted  to  the  appellants  must  be 
declared  to  be  valid.  The  respondent  must  also  be  directed  to 
deliver  up  to  the  appellants,  as  the  rightful  representativ"*  of 
the  estate  of  the  decedent,  all  the  moneys,  books,  paper?  arid 
property  which  have  come  to  his  hands. 


Trt46.]  CASES  IN  CHANCER V.  309 


Green  and  others  vs.  Hicks. 

Under  the  iviual  order  of  reference  to  a  master  to  appoint  a  receiver,  in  a  creditor"! 

i     suit,  the  complainant  is  not  authorized  to  examine  the  defendant  for  the  mere 

purpose  of  ascertaining  whether  he  had  not  made  a  fraudulent  assignment  of  his 

property,  previous  to  the  commencement  of  the  suit;  unless  such  property  is  still 

in  the  possession  or  under  the  control  of  the  defendant. 

Whether  the  receiver  himself  has  the  power,  under  such  an  order,  to  examine  the 
defendant,  or  any  other  person,  as  a  witness  to  establish  the  fact  of  such  a  fraudu- 
lent sale  or  assignment  1 '  QiuBre. 

WTiere  the  property,  alleged  to  be  fraudulently  assigned,  by  the  defendant,  is  not  in  his 
possession  or  under  his  control,  so  as  to  make  it  his  duty  to  deliver  it  up  to  the 
receiver,  and  to  leave  the  fraudulent  assignee  or  grantee  to  come  in  and  be  heard  prt- 
iiiteresse  siw,  the  proper  course  for  the  complainant  is  to  make  the  grantee  or 
assignee  a  party  to  the  suit;  so  as  to  have'the  receivership  extended  to  him. 

Form  of  the  order  of  reference  to  a  master  to  appoint  a  receiver,  in  a  creditor's  suit, 
where  the  defendant  appears,  but  does  not  give  the  consent  mentioned  in  the 
191st  rale. 

Under  such  an  order,  the  complainant  is  not  authorized  to  examine  the  defendant, 
or  any  other  person,  as  to  matters  not  relating  to  the  appointment  of  the  receiver, 
or  to  the  ascertainment  of  the  possession,  nature,  situation,  value,  character  or  other 
particulars  of  the  property  which  is  to  be  assigned  to  the  receiver,  or  to  be  deliv- 
ered to  such  receiver  by  the  defendant. 

What  questions  the  defendant  ii  hound  to  answer,  on  his  examination  before  a 
master,  upon  an  order  of  reference  to  appoint  a  receiver,  in  a  creditor's  suit.  And 
what  property  he  may  be  dir(M^ted,  hy  the  master,  to  assign  and  deliver  over  to  the 
receiver. 

This  was  an  appeal  from  the  decision  of  the  vice  chancellor 
of  the  fourth  circuit,  denying  the  application  of  the  complainants 
for  a  further  examination  of  the  defendant  before  the  master,  on 
1  reference  upon  a  judgment  creditor's  bill.  The  order  of  refer- 
ence, after  directing  the  master  to  appoint  a  receiver  of  the  debts, 
property,  equitable  interests  and  things  in  action  of  the  defen- 
dant, a}  the  time  of  filing  the  bill,  on  the  27th  of  June,  1845,  and 
to  take  from  such  receiver  the  usual  security,  required,  the 
defendant  to  assign,  transfer,  and  deliver  over  to  such  receiver, 
upon  oath,  under  the  direction  of  the  master,  all  his  property 
real  and  personal  and  all  contracts  for  the  purchase  of  land, 
and  all  other  equitable  interests,  things  in  action,  and  other 
effects  which  belonged  to,  or  were  held  in  trust  for  such  defen- 
dant, or  in  which  he  had  any  beneficial  interest,  at  the  time  of 
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exhibiting  the  bill  of  complaint,  except  such  articles  of  personal 
property  as  were  exempted  by  law  from  sale  on  execution,  and 
except  also  where  such  trust  had  been  created  by,  or  the  fund  so 
iield  in  trust  had  proceeded  f)  om  some  person  or  persons  other  than 
the  defendant ;  and  that  the  defendant  should  deliver  over  in  like 
manner,  all  books,  vouchers,  and  other  evidences  relating  thereto. 
The  order  also  contained  a  provision,  that  the  receiver  should 
have  full  power  and  authority  to  inquire  after,  receive,  and  take 
possession  of  all  such  property,  debts,  equitable  interests,  things 
in  action  and  other  effects  ;  and  for  that  purpose  to  examine  the 
defendant,  and  such  other  persons  as  he  might  deem  proper,  on 
oath,  before  the  master,  from  time  to  time  as  he  might  deern  ne- 
cessary. But  it  contained  no  provision  authorizing  the  com- 
plainants, or  any  other  person  except  the  receiver,  to  examine 
witnesses  before  the  master,  in  relation  to  the  subject  matter 
of  the  reference  ;  or  to  examine  the  defendant  himself  as  to  any 
other  matter,  except  as  to  the  assignment  and  delivery  of  the 
property,  effects,  and  choses  in  action  which  belonged  to  him,  or 
in  which  he  had  a  beneficial  interest  at  the  time  of  filing  the 
complainant's  bill. 

The  defendant  was  summoned  before  the  master,  upon  this 
referencBj  on  the  application  of  the  complainants,  to  be  examined 
under  oath,  and  to  discover,  assign,  and  deliver  over  to  the 
receiver,  the  property  and  effects  of  the  defendant.  To  the 
general  question,  what  propet'ty  he  had  at  the  time  of  the  filing 
of  the  bill  of  the  complainants,  the  defendant  answered  that  he 
did  not  know  that  he  had  any.  He  subsequently  admitted, 
however,  that  he  had  a  watch,  two  swine,  and  a  small  case  of 
surgical  instruments ;  which  was  all  the  property  he  had,  to  his 
knowledge,  except  ordinary  wearing  apparel.  In  answer  to  a 
subsequent  question,  whether  he  had  any  mortgaged  property  at 
the  time  of  filing  the  bill,  he  admitted  that  he  had  such  property 
(if  the  value  of  more  than  $200,  which  did  not  include  the  watch 
and  case  of  surgical  instruments  and  swine ;  and  that  it  was  in 
his  possession  at  the  time  of  filing  the  bill,  and  most  of  it  was 
then  in  his  possession.  But  the  master  decided  that  the  defen- 
dant was  not  bound  to  tell  when,  or  for  what,  the  mortgages w  re 
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given.  TfiE  J«ifendant  was  afterwards  cross-examined  by  his 
own  counsel,  however,  although  objected  to  by  the  counsel  for 
the  complainants,  and  he  stated  that  he  should  think  the  mort- 
gaged property  would  not  be  worth  rnore  than  the  amount  of  the 
incumbrances  thereon,  to  a  purchaser.  But  the  amount  of  the 
mortgages  was  not  disclosed.  The  master  also  decided  that  the 
defendant  was  not  bound  to  answer  whether  he  had,  subse 
quently  to  the  time  of  filing  the  bill,  disposed  of  any  of  the  prop 
erty  which  was  in  his  possession  at  that  time.  The  complainants' 
counsel  also  proposed  to  inquire  of  the  defendant  what  property, 
real  or  personal,  and  debts,  he  owned  or  had  due  to  him  shortly 
before  the  filing  of  the  complainants'  bill,  and  if  any,  how  they 
had  been  disposed  of?  And  he  also  stated  to  the  master  that  one 
object  of  such  inquiries  was  to  ascertain  what  property  the  de- 
fendant had  at  the  time  of  filing  the  bill ;  and  that  another 
object  was  to  ascertain  the  validity  of  any  assignment  or  transfer, 
which  had  been  made,  in  order  to  give  the  receiver  information, 
to  enable  him  to  recover  the  property,  if  such  assignments  or 
transfers  were  invalid.  But  the  master  decided  that  the  defen- 
dant was  not  bound  to  answer  any  question  as  to  the  state  of 
his  property  previous  to  the  filing  of  the  bill,  or  how  it  had  been 
disposed  of. 

E.  F.  Bullard,  for  the  complainants.  I.  Under  the  order  of 
reference  the  defendant  was  bound  to  deliver  over  to  the  receiver 
all  property  which  he  had  in  his  actual  possession  at  the  time 
of  filing  the  bill. 

11.  The  receiver  had  full  power  and  authority  to  inquire  after 
and  receive,  and  take  possession  of,  all  property  of  the  defendant, 
notwithstanding  he  had  made  a  fraudulent  assignment  of  it  to  a 
third  person.  And  he  might  bring  trover  or  replevin  against 
the  fraudulent  assignee  for  holding  such  property.  But  we  ad- 
mit that  the'  defendant  could  not  be  compelled  to  de'iiver  over 
such  property. 

ni.  For  the  purpose  of  making  such  inquiry  and  discovery, 
the  receiver  has  the  right  to  examine  the  defendant  and  other 
persons  as  witnesses,    The  testimony  of  the  defendant  is  the 
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best  evidence  to  enlighten  the  receiver ;  and  lie  is  presumed  to 
know  mo»e  than  other  witnesses.  The  master  limited  the  inqui- 
ries, to  be  madeof  the  defendant,  to  property  which  he  had  in  hjjj 
actual  possession ;  and  would  not  allow  him  to  disclose  any  frau- 
dulent assignments.  The  vice  chancellor  thinks  the  master  was 
right  in  the  restriction,  and  cites  8  Paige,  569,  583.  In  Brow- 
ning v.  Bettis,  (8  Pai^e,  568,)  the  order  appointing  the  receiver 
restricted  the  delivery  of  the  property  to  what  the  defendant  ad- 
mitted he  had.  The  complainants  appealed  from  that  part  of  the 
order  containing  the  restriction  ;  which  was  the  only  question 
arising  in  that  case.  It  was  only  a  question  in  regard  to  the 
form  of  the  order.  In  Copoun  v.  Kauffman,  (8  Paige,  584,)  the 
decree  was  against  an  idiot  or  lunatic,  and  did  not  direct  eveu 
an  assignment ;  much  less'  an  examination  on  oath.  This  case 
does  not  pretend  to  touch  the  point  relied  upon  by  the  vice 
chancellor.  Hudson  v.  Pletts,  decided  in  August,  1844,  which 
is  relied  upon  by  the  defendant's  counsel,  does  not  reach  this 
caje.  In  that  case  the  examination  had  been  completed  ;  and  the 
court  held  that  a  master  could  not  compel  a  second  examination 
without  a  special  order.  The  court  also  held  that  the  master  could 
not  compel  him  to  be  re-sworn  ;  also  that  even  if  the  examination 
had  not  been  closed  the  defendant  could  not  be  inquired  of  in 
relation  to  nqtes  or  other  choses  in  action  which  had  been  deliv- 
ered to  the  receiver  and  sold  by  him.  In  the  present  case  the 
examination  was  never  completed  or  allowed  to  be.  Nesmiih 
V.  Halstead,  decided  in  August,  1845,  was  an  appeal  from  an 
order  of  referees,  as  to  the  regularity  of  the  entry,  and  the  form 
of,  the  Order.  But  the  question  as  to  how  far  the  defendant  may 
"le  a  witness  did  not  arise. 

In  all  the  cases  cited  by  defendant,  the  court  only  decide  that  the 
defendant  can  only  be  required  to  execute  the  assignment  if  he 
swears  he  has  no  property  in  his  possession  or  under  his  control. 
In  other  words,  they  decide  that  the  defendant  shall  not  deliver 
what  he  has  not  got,  and  that  he  shall  not  do  that  which  it  is 
physically  impossible  for  him  to'do.  But  the  defendant  may  be 
a  witness  to  show  the  receiver  what  property  he  has  fraudu- 
Jently  disposed  of;  and  this  he  can  do,  both  physically  and 
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moral]  V  If  the  defendant  is  honest,  and  has  been  so,  he  cannot 
object  to  disclose  to  the  receiver  what  assignments  he  has  made. 
Mtzburgk  V.  Everingham,  (6  Paige,  29,)  is  a  case  in  point, 
and  decides  that  a  master  may  examine  witnesses  for  the  puf 
pose  of  ascertaining  whether  there  is  property  in  the  hands  of 
other  persons  ;  to  enable  the  receiver  to  take  the  necessary  steps 
to  recover  such  property.  This  case  does  not  say  that  the  defen- 
dant is  not  a  proper  witness  for  that  purpose.  We  insist  he  is  a 
proper  witness,  and  the  best  and  only  evidence  which  can  be 
reached. 

IV."The  master  erred  in  not  allowing  the  complainants  to  in- 
quire whether  the  defendant,  since  the  filing  of  the  bill,  had  dis- 
posed of  any  property  which  was  in  his  possession  at  that  time. 
If  the  defendant  had  answered  that  he  had  put  property  out  of 
his  hands  after  the  filing  of  the  bill,  we  should  have  asked  the 
master  to  make  an  order  directing  him  to  deliver  over  and 
restore  such  property.  Thus  if  he  had  buried  money  or  other 
valuable  thing,  it  would  be  but  disposing  of  it ;  and  if  he  did 
not  bring  it  back  and  deliver  it  over  under  the  order  of  the 
master,  the  court  would  punish  him. 

V.  The  master  erred  in  regarding  or  in  allowing  objections 
made  by  counsel.  The  privilege  of  refusing  to  answer  is  a 
personal  right  of  the  defendant ;  and  although  his  counsel  can 
advise  him  that  he  is  not  obliged  to  answer,  yet  they  cannot 
object  for  him. 

TI.  The  master  erred  in  permitting  a  cross-examination  of 
the  defendant. 

VII.  The  examination  was  not  allowed  to  be  gone  into  suffi- 
ciently, in  regard  to  what  property  the  defendant  had  in  his 
possession  or  under  his  control. 

P.  Cagger,  for  the  respondent. 

The  Chancellor.  The  order  of  reference  in  this  case  did 
not  authorize  the  complainants  to  examine  the  defendant  for  the 
5nere  purpose  of  ascertaining  whether  he  had  made  a  fraudulent 
assignment  of  his  property  previous  to  the  commencement  of 
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this  suit,  unless  such  property  was  still  in  the  possession  oi 
under  the  control  of  the  defendant,  so  that  he  could  be  lawfully 
required  to  deliver  it  over  to  the  receiver,  under  the  direction 
contained  in  the  order.  It  is  true  the  order  contains  a  provision 
that  the  receiver  may  examine  the  defendant,  and  such  other 
persons  as  he  may  deem  proper,  on  oath,  before  the  master  j  in 
the  execution  of  his  duty,  to  inquire  after,  receive  and  take  pos- 
session of  the  property,  equitable  interests,  and  things  in  action 
which  belonged  to  the  defendant,  or  were  held  in  trust  for  him, 
or  in  which  he  had  any  beneficial  interest,  at  the  time  of  filing 
the  bill  of  the  complainants.  But  the  proceeding  before  the 
master  in  this  case,  was  not  on  the  application  of  the  receiver, 
to  enable  him  to  discharge  his  duty  under  that  part  of  the  order 
of  reference.  It  was  a  proceeding  by  the  complainants,  under 
the  previous  clause  of  the  order  which  required  the  defendant 
to  assign  and  deliver  over  his  property  and  effects,  upon  oath, 
under  the  direction  of  the  master.  Under  that  clause  of  the 
order,  the  complainants  were  properly  the  actors,  and  had  the 
right  to  see  that  the  order  was  complied  with  on  the  part  of  the 
defendant.  And  they  had  also  the  right  to  interrogate  the  de- 
fendant for  the  purpose  of  ascertaining  what  property  or  effects 
that  belonged  to  him,  or  in  which  he  had  any  interest,  at  the 
time  of  filing  the  bill,  were  in  his  possession,  or  under  his  control 
It  is,  at  least,  doubful,  whether  the  receiver  himself  had  the 
power,  under  any  clause  of  this  order,  to  examine  the  defendant, 
or  any  other  person,  as  a  witness,  for  the  mere  purpose  of  ascer- 
taining whether  the  defendant  had  not  made  a  fraudulent  sale 
of  his  property  previous  to  the  filing  of  the  complainants'  bill. 
There  is  no  stattatory  provision  authorizing  such  a  receiver  to 
set  aside,  or  avoid  such  a  sale ;  where  the  defendant  himself,  at 
the  time  he  was  directed  to  assign  to  the  receiver,  would  not 
have  had  the  right  to  do  so.  The  statute  only  makes  the 
fraudulent  sale  or  transfer  void  as  to  the  creditors  who  are  in- 
tended to  be  defrauded.  And  where  the  property  is  not  in  the 
possession  of  the  defendant,  so  as  to  make  it  his  duty  to  deliver 
it  up  to  the  receiver,  leaving  the  fraudulent  assignee,  or  grantee, 
to  come  in  and  be  heard  pro  interesse  suo,  the  proper  course  fol 
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the  compliiinant  is  to  make  the  grantee,  or  assignee,  a  party  to 
his  suit ;  sp  as  to  have  the  receivership  extended  to  him.  (Cas- 
silear  v.  Simons,  8  Paige's  Rep.  273 ;  Edmeston  v.  Lyde,  1 
Idem,  637.)  The  order  of  reference  in  this  case,  although  it 
appears  to  he  a  printed  form,  is  not  drawn  in  conformity  to  the 
principles  settled  by  this  court  in  the  case  oi  Hopkins  v.  Wem- 
ple,  in  1838,  which  are  briefly  referred  to  in  Browning  v.  Bet- 
tis,  (8  Paige's  Rep.  571.)  The  rules  of  the  court  make  ample 
provision,  and  prescribe  the  substance  of  the  order  or  decree, 
where  the  defendant  suffers  the  bill  to  be  taken  as  confessed 
against  him,  for  want  of  appearance  ;  or  where  he  gives  a  writ- 
ten consent,  in  the  form  prescribed  by  the  191st  rule.  But  no 
directions  are  contained  in  the  rules,  as  to  the  form  of  the  order 
of  reference  to  appoint  a  receiver,  upon  a  creditor's  bill,  where 
the  defendant  appears  but  does  not  give  the  consent  mentionfed 
n  the  191st  rule.  The  general  powers  and  duties  of  such  ro- 
teivers  are  indeed  prescribed  in  some  of  the  rules  of  the  court, 
B.nd  the  order  need  not  therefore  specify  any  of  such  powers  or 
duties.  The  order,  in  cases  which  are  not  specifically  provided 
for  in  the  191st  rule,  should  be  so  drawn  as  to  allow  the  com- 
plainant to  have  a  proper  receiver  appointed  ;  and  so  as  to  ena- 
ble  the  master  to  ascertain  the  amount  and  sufficiency  of  the 
security  to  be  taken  from  such  receiver.  It  should  also  be  in 
such  form  as  to  enable  the  complainant,  under  the  direction  of 
the  master,  to  compel  the  defendant  to  assign,  and  deliver  over 
to  the  receiver,  all  the  property,  effects,  and  choses  in  action 
that  belonged  to  him,  or  in  which  he  had  any  beneficial  interest, 
at,  the  time  of  the  commencement  of  the  suit ;  and  which  are  still 
in  his  possession,  or  under  his  control,  so  that  it  is  in  his  power 
to  comply  with  the  order  of  the  court  to  deliver  them  to 
llie  receiver.  To  effect  these  several  objects,  the  complainant 
should  have  the  power  to  examine  the  defendant,  and  other  per- 
sons, on  oath  before  the  master,  as  to  any  fact,  or  matter,  which 
properly  arises  upon  such  reference.  Thus ;  to  enable  the  mas- 
ter ( )  determine  the  amount  of  the  bond  and  security  which  is 
to  Iw  given  by  the  receiver,  it  is  necessary  that  he  should  ascer- 
tab  Ihe  probable  amount  of  the  fund  which  will  come  into  his 
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h?inds  as  such  receiver.  And  for  this  purpose,  the  complainant 
should,  by  the  order,  be  authorized  to  examine  the  defendant 
and  others  upon  oath,  not  only  as  to  the  nature  and  value  of  the 
property  which  is  actually  in  the  possession  and  under  the  con- 
trol of  the  defendant  himself,  but  also  of  that  in  which  he  had 
an  interest  at  the  time  of  the  commencement  of  the  suit ;  although 
it  may,  at  the  time  of  such  examination,  be  in  the  hands  or 
under  the  control  of  others,  so  that  the  defendant  himself  can- 
not be  required  to  deliver  it  to  the  receiver.  But  after  the 
receiver  has  been  appointed,  and  has  given  the  requisite  security, 
all  that  the  complainant  has  a  right  to  ascertain,  either  by  the 
examination  of  the  defendant,  or  others,  upon  the  reference,  is 
as  to  the  nature  and  particulars  of  the  property,  &c.  of  which 
the  defendant  has  the  possession  or  control ;  or  of  which  he  had 
such  possession,  or  control,  at  the  time  to  which  the  order  of 
reference  relates.  For  the  whole  object  of  this  part  of  the  exam- 
ination, and  of  the  proceedings  before  the  master,  on  the  part  of 
the  complainant,  is  to  enable  the  master  to  decide  and  direct 
what  property  the  defendant  shall  assign  and  deliver  to  the 
receiver,  or  shall  authorize  the  receiver  to  take  possession  of,  so 
far  as  the  defendant  himself  is  able  to  give  such  authority. 

The  order  of  reference,  therefore,  in  cases  not  provided  for  by 
the  191st  rule,  should  authorize  the  master  to  appoint  a  receiver 
of  all  the  property,  equitable  interests,  things  in  action  and 
effects,  which  belonged  to,  or  were  held  in  trust  for  the  defen- 
dant, or  in  which  he  had  any  beneficial  interest,  at  the  time  of 
the  commencement  of  the  suit,  except  such  articles  of  personal 
property  as  are  exempt  by  law  from  sale  on  execution  against 
such  defendant ;  and  direct  him  to  take  from  such  receiver  the  re- 
quisite security  for  the  faithful  performance  of  his  trust.  It  should 
then  require  the  defendant  to  assign  to  such  receiver,  under  the 
direction  of  the  master,  all  such  property,  equitable  interests,  things 
in  action  and  effects,  or  such  parts  or  portions  of  the  same  as  are 
in  his  possession,  or  under  his  power  and  cprtrol.  And  such  or- 
der should  also  direct  that  the  complainant  have  leave  to  examine 
the  defendant  or  any  other  person  on  oath,  before  the  mnster,  foranv 
of  the  purposes  of  the  reference ;  and  also  to  compel  the  prodiiC' 
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lion  of  such  books  and  papers  as  the  master  may  deem  ncces 
sary.  Under  an  order  thus  framed,  the  complainant's  solicitoi 
will  be  able  to  obtain  from  the  defendant  in  the  suit,  and  from 
other  persons  whom  he  may  think  proper  to  call  before  the 
master  as  witnesses,  any  information  in  their  power  which  is 
relevant  to  the  subject  matter  of  the  reference.  But  he  will  not 
be  authorized  by  such  an  order  to  examine  the  defendant,  or  any 
other  person,  as  to  other  matters  which  have  nothing  to  do  with 
the  appointment  of  the  receiver,  or  with  the  ascertainment  of  the 
pos.session,  nature,  situation,  value,  character,  or  other  particulars, 
of  the  property,  which  is  to  be  assigned  to  the  receiver,  or  to  be 
delivered  to  him  by  the  defendant. 

The  order,  in  the  present  case,  does  not  in  terms  author- 
ize the  examination  of'  third  persons  as  witnesses,  before  the 
master,  upon  the  application  of  the  complainants,  as  to  the 
property  which  the  defendant  is  directed  to  assign  and  deliver 
over  to  the  receiver.  Yet  it  is  undoubtedly  sufficient  to  authorize 
a  full  examination  of  the  defendant  himself  on  that  subject.  The 
defendant,  therefore,  was  not^only  bound  to  answer  the  direct 
question,  what  property,  equitable  interests,  and  things  in  action, 
and  effects,  he  owned  or  had  a  beneficial  interest  in,  at  the  time 
specified  in  the  order  of  reference,  but  every  other  question  which 
might  indirectly  aid  in  the  ascertainment  of  the  fact  as  to  what 
property  was  owned  by  him  at  the  time  of  the  commencement 
of  the  suit,  or  what  property  was  then  held  by  others,  in  which 
he  had  any  beneficial  interest.  And  he  was  also  bound  to 
answer  and  disclose  whether  such  property  was  in  his  pos- 
session, or  under  his  control,  at.  the  time  of  such  examina- 
tion, so  as  to  be  the  proper  subject  of  an  order  or  direction  of 
the  master  that  he  should  deliver  the  same  to  the  receiver.  It 
is  not  sufiicient,  then,  that  the  defendant  should  answer  gene- 
uUy  that  he  had  no  property,  or  no  property  other  than  that 
specified  by  him  in  his  answer  to  the  general  question.  For, 
upon  a  more  minute  and  particular  examination  of  the  facts,  it 
may  turn  out,  as  it  did  in  the  present  case,  that  the  defendant's 
general  answer  was  erroneou's ;  that  he  was  under  a  mistake  in 
supposing  that  he  had  no  property  %t  the  time  01  the  commence 
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ment  of  the  suit,  as  he  stated  in  answer  to  the  confiplainants'  first 
question  ;  and  that  he  was  also  under  a  rpisf^ke  in  supposing  thaf 
he  had  no  other  property  except  the  particular  articles  mentioned  in 
his  answers  to  the  fourth  and  fifth  questions  propounded  to  him. 
One  way  of  ascertaining  whether  the  defendant  had  property, 
or  any  interest  in  property,  at  the  time  of  filing  the  complain- 
ant's bill,  is  by  inquiring  what  property  he  had  shortly  previous 
to  that  time,  and  what  has  become  of  it.  And  if  the  defendant 
answers  that  he  had  sold  it,  absolutely,  before  the  commence- 
ment of  the  suit,  he  may  be  asked  what  was  the  consideratiois 
of  the  sale,  and  how  it  was  paid  or  secured ;  for  the  purpose  ol 
ascertaining  whether  the  proceeds  of  the  sale,  or  some  parO 
thereof,  were  not  in  his  hands,  or  still  due  to  him,  at  the  time  of 
filing  the  bill,  or  at  the  time  when  he  was  required,  by  the  order, 
to  assign  and  deliver  over  his  property  to  the  receiver.  But  if  the 
defendant  shows  that  the  property  had  been  absolutely  sol  dor  as- 
signed and  paid  for,  or  that  the  payment  thereof  was  provided  for 
previous  to  the  filing  of  the  creditor's  bill,  the  complainant  is  not 
at  liberty  to  question  the  defendant  as  to  the  object  and  motive 
of  such  sale  or  assignment ;  for  the  mere  purpose  of  ascertaining 
whether  it  was  not  intended  to  defraud  creditors.  Such  an 
inquiry  is  irrelevant  to  the  purpose  of  the  reference.  For  the 
defendant  himself,  in  that  case,  has  no  interest  in,  or  control 
over,  the  property  which  is  not  in  his  possession  ;  and  he  cannot, 
therefore,  be  required  to  deliver  it  to  the  receiver,  under  the  order. 
In  the  present  case,  many  of  the  questions  propounded  to  the 
defendant,  and  overruled  by  the  master,  were  proper ;  for  the  pur- 
pose of  ascertaining  what  property,  if  any,  the  defendant  held 
such  an  interest  in,  or  control  over,  as  to  make  it  the  legitimate 
subject  of  assignment  and  delivery  to  the  receiver,  under  the  order 
of  the  court.  Particularly,  the  defendant  should  have  been 
required  to  answer  what  property  he  had  shortly  previous  to  the 
filing  of  the  bill ;  and  if  he  had  any,  what  had  become  of  it; 
and  if  he  had  sold  it,  how  it  had  been  paid  for^  or  whether  the 
j»urchase  money  was  still  due  to  him  ;  and  if  paid  for,  what  had 
become  of  the  proceeds  of  the  sale,  <fec.  He  should  also  have 
been  required  to  answer  whether  he- had  disposed  of  any  ptop- 
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erty  which  was  in  his  possession  at  the  time  of  filing  the  com 
plainants'  bill ;  and  if  so,  what  property ;  and  what  interest  he 
had  in  such  property  at  the  time  of  the  filing  of  the  bill ;  and 
what  had  become  of  the  proceeds  of  the  sale  thereof  And  he 
fhould  have  been  required  to  state  the  particulars  of  the  mort- 
fjages  of  the  property  which  he  owned  and  had  possession  of  at 
the  time  the  bill  was  filed,  and  of  the  amount  still  remaininsr 
due  thereon;  instead  of  stating  his  belief  merely,  that  the  prop- 
erty mortgaged  was  not  worth  more  than  the  amount  of  the 
Incumbrances,  without  stating  what  that  amount  was,  and  when 
it  was  due  and  payable.  He  should  also  have  been  directed,  by 
the  master,  to  assign  such  mortgaged  property  to  the  receivei, 
if  he  had  not  already  done  so;  and  to  deliver  up  to  the  receiver 
so  much  thereof  as  still  remained  in  his  possession,  or  under  his 
control,  to  enable  the  receiver  to  pay  up  the  mortgages  and  re- 
deem the  property  if  he  thought  proper  to  do  so,  or  to  sell  the 
same  subject  to  what  was  due  upon  the  mortgages. 

The  order  appealed  from  must,  therefore,  be  reversed ;  and  the 
application  for  a  further  examination  of  the  defendant,  upon  the 
principles  above  stated,  must  be  granted.  And  the  complain- 
ants  costs  upon  this  appeal,  as  well  as  upon  the  application  to 
the  vice  chancellor,  must  abide  the  event  of  the  suit. 


Beatty  vs,  McNaughton. 

ITpon  the  argument  of  a  cause  before  a  vice  chancellor,  it  is  the  duty  of  each  party 
to  furnish  his  opponent  with  a  copy  of  his  points,  and  also  to  have  a  copy  marker] 
by  the  clerk. 

Copies  of  the  points  made  by  each  party,  upon  the  hearing  before  the  vice  Chan' 
cellor,  should  be  furnished  to  the  chancellor  upon  the  appeal. 

This  case  coming  on  to  be  heard,  upon  an  appeal  from  a  de- 
creo  of  a  vice  chancellor, 
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M.  Fairchild,  for  the  appellant,  objected  that  the  court  had 
not  been  furnished  with  a  copy  of  the  points  made,  and  relied 
upon  by  the  appellant,  on  the  argument  of  the  cause  before 
the  vice  chancellor. 

C  L.  Allen,  for  the  respondent. 

The  Chancellor  said  it  was  the  duty  of  each  party,  on 
the  argument-of  a  cause  before  a  vice  chancellor,  to  furnish  his 
opponent  with  a  copy  of  his  points.  And  that  a  copy  should 
also  be  handed  to  the  court,  and  marked  by  the  clerk ;  so  that 
the  other  party  can  furnish  a  copy  thereof,  for  the  use  of  the 
chancellor,  upon  the  appeal.  He  said  it  was  frequently  impor- 
tant that  the  appellate  court  should  know  what  points  were 
made  in  the  court  below ;  and  that  a  copy  of  the  points  insisted 
upon  by  each  party,  before  the  vice  chancellor,  should  be  fur- 
nished to  the  chancellor  upon  the  appeal. 


HipBiE  vs.  Brown. 


Where  a  defendant  has  submitted  to  the  exceptions  taken  to  his  first  answer  for  insoffi- 
;iency,  or  they  have  been  allowed  by  the  master,  upon  a  reference  thereof,  it  u 
too  late  for  him,  upon  a  reference  of  a  second  or  third  answer  upon  those  excep- 
tions, to  insist  that  the  original  exceptions  were  not  well  taken,  and  that  the  fur- 
ther discovery  called  for  is  immaterial. 

Where  a  master  reports  that  an  answer  is  insufficient  in  the  matters  of  several 
exceptions  thereto,  and  the  defendant  takes  but  one  general  exception  to  the 
report,  such  exception  cannot  be  sustained  if  the  answer  is  insufficient  as  to  the 
matter  of  either  of  the  exceptions  allowed  by  the  master.  And  this  principle 
Applies  to  the  case  of  a  second  answer  referred  upon  the  original  exceptions,  and 
reported  insufficient  in  the  matters  of  several  of  those  exceptions. 

And  it  seems  this  principle  also  applies  to  the  case  of  an  exception  to  a  master's 
certificate  allowing  several  interrogatories,  for  the  examination  of  a  defendant. 

Where  either  of  the  exceptions  to  an  answer  has  been  fully  answered,  and  the  master 
reports  that  the  answer  is  insufficient  in  the  matter  of  that  and  of  other  excep- 
tions, the  defendant   should  only  except  to  so  much  of  the  master's  report  M 
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certifies  that  the  answer  is  insufficient  in  respect  to  the  exception  which  ia  fully 
answered. 

A  defendant  may  take  one  general  exception  to  a  master's  report,  so  far  as  it  is 
against  him.  But  he  does  it  at  his  peril,  if  it  is  found  that  his  exception  covens  too 
much. 

Where  the  defendant's  third  answer  was  reported  insufficient,  and  his  exception  to 
the  master's  report  was  overruled  with  costs,  the  defendant  was  directed  to  pai 
those  costs  within  twenty  days,  or,  in  default  thereof  that  the  bill  should  be  taken 
as  confessed.  The  court  also  ordered  an  attachment  to  issue  against  him,  as 
authorized  by  the  64th  rule,  for  his  contempt  in  not  fully  answering ;  and  decided 
that,  upon  the  return  of  the  attachment,  the  romplainant  would  be  entitled  to  an 
order  that  the  defendant  be  examined  upon  interrogatories,  and  that  he  be  com- 
mitted until  he  has  answered  such  interro/'iftories,  and  paid  the  costs. 

In  such  a  case  the  complainant  is  not  entitled  to  an  order  to  commit  the  defendant, 
and  that  he  answer  interrogatories,  in"  mediately  upon  the  filing  of  the  report  of 
the  insufficiency  of  the  third  answer.  But  he  must  wait  until  the  time  for  except- 
ing to  the  master's  report  has  expirfxl;  or  until  the  decision  of  the  court  thereon, 
if  the  report  is  excepted  to.  And  he  must  then  proceed  by  attachment,  to  bring 
the  defendant  into  court,  to  an?  (ver  for  the  contempt ;  before  he  can  obtain  the 
order  for  commitment  of  the  defendant  until  he  pays  the  costs  and  answers  the 
interrogatories  befbre  the  ma'Xer. 

Where  a  defendant  is  ordered  to  be  examined  upon  interrogatories,  before  a  master, 
upon  a  report  that  his  third  answer  is  insufficient,  he  is  not  entitled  to  answer  the 
interrogatories  by  written  answers  to  be  drawn  up  by  his  counsel.  But  he  must 
attend  and  be  examined  personally  by  the  master ;  who  is  at  liberty  to  repeat  the 
interrogatories  until  he  is  satisfied  that  they  are  fully  answered  by  the  defendant. 

Where  a  second  or  third  answer  is  referred  for  insufficiency,  upon  the  matters  of 
several  exceptions,  if  such  answer  is  eventually  decided  to  be  sufficient  in  the 
matter  of  either  of  the  exceptions  as  to  which  it  is  referred,  the  complainant  is  not 
entitled  to  the  costs  of  the  reference. 

This  case  came  before  the  court  upon  an  exception  to  the 
leport  of  a  master,  as  to  the  sufficiency  of  the  defendant's  third 
answer.  The  complainant  took  five  exceptions  to  the  original 
answer  of  the  defendant ;  all  of  which  exceptions  were  sub- 
mitted to,  or  allowed.  The  defendant  {hereupon  put  in  a  further 
answer ;  which  answer  was  reported  insufficient  in  the  matter  of 
all  the  exceptions  except  the  first.  He  then  put  in  a  third  answer  _, 
which  answer  the  complainant  referred,  as  being  still  insufficient 
in  the  matters  of  the  second,  third,  fourth,  and  fifth  exceptions. 
The  exception  master  reported  the  third  answer  sufficient  in  the 
matter  of  the  fifth  exception,  but  that  it  was  insufficient  in  the 
matters  of  the  second,  third,  and  fourth  exceptions.    To  this 
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report,  the  defendant  took  one  general  exception ;  that  the  master 
had  certified  and  reported  that  the  third  answer  was  insufficient 
in  the  matters  contained  in  the  second,  third,  and  fourth  excep- 
tions, whereas  he  should  have  certified  that  the  .said  answer  waa 
perfect  and  sufiicient  in  the  particulars  excepted  thiTto. 

J.  Lansing,  for  the  complainant. 

C.  Stevens,  for  the  defendant. 

The  Chancellor.  The  defendant  having  submilSftd  to  the 
original  exceptions,  or  the  same  having  been  allowed  hy  the 
master  upon  a  reference  thereof,  it  is  too  late  upon  a  reference 
of  a  second  or  third  answer  for  insufficiency  on  those  exospticns, 
to  insist  that  the  original  exceptions  were  not  well  taken,  and  that 
the  further  discovery  called  for  was  immaterial.  The  objection  to 
the  form  of  the  exception  to  the  master's  report  appears  to  be  vaiid. 
And  if  the  answer  of  the  defendant  is  insufficient  as  to  the  matter 
of  either  of  the  three  exceptions  specified  by  the  master,  in  his 
report,  this  general  exception  to  the  report  cannot  be  sustained, 
but  must  be  overruled.  Upon  the  argument,  I  had  some  doubts, 
whether  the  principle  of  the  cases  of  Candler  v.  Pettit,  (1 
Paige's  Rep.  427,)  and  of  Franklin  v.  Keeler,  (4  Idem,  382,)  in 
this  court,  and  of  Pearson  v.  Knapp,  (1  Myl.  ^  Keen,  312.) 
and  Green  v.  Weaver,  (1  Sim.  Rep.  434,)  in  the  court  of  chan- 
cery in  England,  applied  to  the  case  of  a  second  answer  referred 
upon  several  of  the  original  exceptions.  Upon  examination, 
however,  the  principle  appears  to  be  equally  applicable  to  the 
case  now  under  consideration,  as  to  the  report  of  a  master  upon 
the  allowance  of  exceptions.  And  I  find,  that  in  England,  it 
has  been  applied  to  the  case  of  an  exception  to  a  master's  cer- 
tificate, allowing  interrogatories  for  the  examination  of  the  defen- 
dant. {Moore  v.  Langford,  6  Sim.  Rep.  323.  Gotham  v.  West, 
1  Beav.  Rep.  380.)  The  master's  report,  that  the  answer  is 
insufficient  in  the  matter  of  the  second,  third,  and  fourth  excep- 
tions, is  substantially  an  allowance  of  these  three  distinct  excep- 
tions to  all  the  answers,  which  the  defendant  has  put  iUj  for  insiiffi- 
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ciency  in  those  respects.  In  other  words,  the  master  rciports  that 
the  matter  of  neither  of  those  exceptions  is  yet  fully  answered. 
And  if  either  of  them  was  fully  answered,  the  defendant  should 
have  excepted  to  so  much  of  the  master's  report  as  certified  that 
the  answer  was  insufficient,  in  the  matter  of  the  exception  which 
was  sufficiently  answered.  The  defendant  may  indeed  take  one 
general  exception  to  the  report,  so  far  as  it  is  against  him ;  and 
thus  compel  the  court  to  look  into  the  whole  matter  embraced 
in  that  jjart  of  the  report.  But  he  does  it  at  his  peril,  if  it  is 
found  that  his  exception  covers  too  much.  This  answer  is 
clearly  insufficient  in  the  matter  of  two  of  the  exceptions,  and  I 
am  inclined  to  think  it  is  also  insufficient  as  to  the  third;  though 
I  have  not  examined  particularly  as  to  that,  it  not  being  neces- 
sary in  deciding  upon  this  general  exception  to  the  report.  Nor 
is  it  material  to  the  rights  of  the  defendant ;  as  he  must  be  exam- 
ii.ed  upon  interrogatories,  under  the  provisions  of  the  64th  rule, 
if  this  third  answer  is  insufficient  in  the  matter  of  either  of  the 
three  exceptions.  The  defendant's  exception  to  the  report  must 
therefore  be  overruled,  with  costs.  And  the  defendant  must  pay 
fueh  costs,  including  the  costs  of  the  order  nisi  to  confirm  the 
master's  report,  within  twenty  days  after  service  of  the  copy  of 
the  taxed  bill  upon  him,  or  his  solicitor,  or  the  complainant's 
bill  of  complaint  in  this  cause  may  be  taken  as  confessed.  But 
the  complainant  is  not  entitled  to  costs  upon  the  reference.  For 
he  did  not  succeed  as  to  one  of  the  exceptions  upon  which  the 
third  answer  was  referred;  the  master  having  reported  the 
answer  sufficient  in  the  matter  of  the  fifth  exception.  This  case, 
although  perhaps  not  within  the  letter,  is  clearly  within  the 
spirit  and  intent  of  the  63d  rule ;  which  rule  denies  costs  of  the 
reference  to  a  party  who  does  not  succeed  as  to  all  the  exceptions 
Mrhich  are  referred. 

The  complainant  is  also  entitled  to  the  further  order,  authori- 
zed by  the  sixty-fourth  rule,  for  an  attachment  to  bring  the  defen- 
dant mto  court,  to  answer  for  his  contempt  in  not  fully  answering 
the  complainant's  bill,  in  conformity  to  the  previous  orders  of 
the  court.  And  upon  the  return  of  that  attachment  the  defen- 
dant will  be  ordered  to  be  examined  upon  interrogatories,,  before 
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the  master  by  whom  this  report  upon  his  third  answer  wax 
made,  in  reference  to  the  several  points  embraced  in  the  excep 
tions  as  to  which  the  answer  is  reported  insufficient.  And  he 
will  be  committed  for  his  contempt  until  he  shall  haveansweietl 
such  interrogatories  to  the  satisfaction  of  the  master,  and  has 
paid  the  costs  of  such  attachment  and  of  the  proceedings  there" 
on.  The  only  substantial  difference  between  the  sixty-fourth 
rule  of  this  court,  and  that  part  of  the  orders  of  Cromwell's 
commissioners,  on  the  same  subject,  which  was  adopted  by 
Lord  Clarendon  in  1661,  is  the  changing  the  order  so  far  as  to 
apply  it  to  a  third  instead  of  a  fourth  answer,  when  reported 
insufficient ;  and  adapting  it  to  the  provisions  of  our  revised 
statutes  relative  to  proceedings  for  contempts.  Our  rule  also 
contains  a  provision  for  taking  the  bill  as  confessed,  wheve 
the  defendant  does  not  render  himself  amenable  to  the  pro- 
cess of.  the  court ;  or  where  he  neglects,  or  refuses  to  answer 
the  interrogatories,  to  the  satisfaction  of  the  master,  oh  being 
brought  into  court  upon  the  attachment.  The  practice  in  Eng- 
land, under  Lord  Clarendon's  order,  is  therefore  applicable  to 
this  case,  upon  the  return  of  the  attachment ;  after  the  defendant 
appears  or  is  brought  into  court  to  answer  for  his  contempt. 
There,  the  order  for  commitment,  and  that  the  defendant  answer 
the  interrogatories,  before  the  master,  in  vinculis,  is  made  at 
once  upon  filing  the  report  of  the  master  certifying  that  the 
defendant's  fourth  answer  is  insufficient.  Here  the  complain- 
ant is  not  entitled  to  the  order  to  commit  the  defendant,  and 
that  he  answer  the  interrogatories,  immediately  upon  the  filing 
of  the  report  of  the  master  that  the  third  answer  is  insufficient. 
But  he  muit  wait  until  the  time  for  excepting  to  the  report  has 
expired,  or  until  the  decision  of  the  court  thereon,  if  the  report 
is  excepted  to.  And  then  he  must  proceed  by  attachment,  to  bring 
the  defendant  into  court  to  answer  for  the  contempt ;  before  he 
can  obtain  an  order  for  commitment  of  the  defendant,  until  he 
answers  the  interrogatories  before  the  master,  and  pays  the 
costs  of  proceeding  to  compel  such  examination. 

It  was  settled,  however,  within  four  or  five  years  aff*r  the 
adoption  of  Lord  Clarendon's  order,  that  the  defendant  "?>»' 
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Bltend  before  the  master  personally,  and  answer  the  interroga- 
tories. {Gower  V.  Lady  Baltinglass,  Turn.  ^-  Russ.  Rep. 
193  n.  1  Ch.  Cas.  66,  ^.  C.)  And  the  late  Lord  Chancellor 
Eldon,  upon  examining  the  orders  made  by  Lord  Clarendon,  in 
ihe  case  of  Qower  and  Baltinglass,  decided  that  the  defendant, 
instead  of  putting  in  written  answers  to  the  interrogatories,  to 
be  drawn  up  by  his  counsel,  must  attend  before  the  master  and 
be  examined  by  him,  personally,  upon  the  interrogatories ; 
and  that  the  master  was  at  liberty  to  repeat  the  interrogatories, 
or  any  of  them,  to  the  defendant,  until  he  should  be  satisfied 
they  were  fully  answered.  {Farquharson  v.  Balfour,  Turn. 
4"  Russ.  Rep.  184.) 

Although  it  was  stated  on  the  argument  in  the  present  case  that 
the  defendant  was  a  nonresident,  and  his  several  answers  appear 
to  have  been  sworn  to  in  the  state  of  Illinois,  the  coniplainant  is 
entitled  to  the  usual  order,  as  provided  for  by  the  sixty-fourth 
rule.  But  the  defendant  must  have  four  months  after  the  ser- 
vice, upon  his  solicitor,  of  notice  of  the  issuing  of  the  attachment, 
to  the  sheriff  of  the  county  of  Albany,  to  surrender  himself  to 
stich  sheriff  thereon  ;  and  the  attachment  must  be  made  returna- 
ble upon  some  regular  motion  day  after  the  expiration  of  the 
four  months.  The  defendant  is  also  to  be  at  liberty  to  apply  to 
the  court,  upon  due  notice  to  the  adverse  party,  for  an  exten- 
sion of  the  time,  if  necessary ;  or  to  dispense  with  the  personal 
attendance  of  the  defendant,  and  to  permit  him  to  put  in  written 
answers  to  the  interrogatories,  upon  shewing  to  the  satisfaction 
of  the  court  that  the  personal  attendance  of  the  defendant  before 
the  master  is  impracticable.  If,  however,  the  complainant  is 
willing  to  dispense  with  the  personal  examination  of  the  defen- 
dant, and  to  permit  him  to  answer  such  interrogatories  in 
writing,  upon  oath,  to  be  taken  before  any  officer  of  the  state 
where  he  resides,  and  who  is  authorized  by  the  revised  statutes  to 
take  affidavits  to  be  used  in  courts  of  record  here,  the  order  may 
direct  that  the  defendant  answer  the  interrogatories,  to  be  settled 
by  the  master,  and  that  he  obtain  the  certificate  of  the  master  that 
they  are  answered  to  his  satisfaction,  within  two  months  after  the 
service  of  a  copy  of  the  interrogatories  as  settled,  and  also  pnv 
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the  taxable  costs  of  the  proceedings  on  such  order, .  withm 
twenty  days-  after  service  of  a  copy  of  the  bill  thereof  as 
taxed,  or  that  the  complainant's  bill  in  this  cause  be  taken 
as  confessed. 


Shaw  vs.  McNish  and  others. 

It  was  not  the  intention  of  the  legislature,  by  the  amendatory  act  to  reduce  thr 
expense  of  foreclosing  mortgages  in  the  court  of  chancery,  to  give  to  the  com 
plainant's  solicitor,  for  the  mere  institution  of  a  foreclosure  suit  which  is  settle, 
previous  to  a  decree,  the  full  allowance  for  costs  prescribed  by  that  act  for  the 
whole  of  the  proceedings,  in  a  foreclosure  suit,  where  there,  is  no  defence. 

The  only  effect  which  can  be  given  to  that  act,  in  suits  which  are  settled,  or  discon- 
tinued, before  they  have  proceeded  so  far  as  to  show  whether  a  defence  will  be 
made  by  any  of  the  defendants,  is  to  limit  the  solicitor's  fees ;  so  that  they  shall 
not  exceed  the  gross  amount  fixed,  by  the  statute,  for  the  whole  proceedings  when 
there  is  no  defence. 

As  the  acts  of  1840  and  1841  have  made  no  provision  for  compensation  in  such 
cases,  the  solicitor  is  entitled  to  have  his  costs  taxed  according  to  the  general  fee 
bill  in  othet  suits;  subject  to  this  limitation  as  to  the  gross  amount. 

Where  the  solicitor  for  the  complainant,  in  a  foreclosure  suit,  brings  persons  before 
the  court,  as  defendants,  whom  he  had  no  reason,  to  suppose  were  necessary  or 
proper  parties,  the  taxing  officer  may  inquire  into  the  facts ;  and  he  should  disal- 
low all  charges  for  extra  co^ts,or  for  disbursements,  on  account  of  such  unneces- 
sary parties. 

Nor  will  the  taxing  officer  be  precluded  from  doing  this  by  the  formal  charge,  in  the 
bill  of  complaint,  that  such  defendants  have,  or  claim,  some  interest  in  the  mort- 
gaged premises,  as  subsequent  purchasers  or  incumbrancers. 

The  heirs  of  a  subsequent  mortgagee  are  not  necessary  parties  to  a  bill  to  foreclose 
a  prior  mortgage ;  the  executor  of  the  decedent  representing  his  rights  as  second 
mortgagee. 

This  was  an  application  for  the  re-taxation  of  the  costs  in  a 
foreclosure  suit.  The  bill  was  filed  against  the  mortgagor  and 
his  wife,  and  fifteen  other  persons  who  were  made  parties  as 
having  some  interest  in,, or  lien  upon,  the  mortgaged  premises, 
subsequent  to  the  giving  of  the  mortgage.  Soon  after  the  ser- 
vice of  the  subpoenas,  and  before  the  bill  had  been  taken  as  con- 
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fessed  against  any  of  the  defendants,  Irwin  Swain,  one  of  the 
defendants,  paid  to  the  complainant's  solicitor,  the  amount 
claimed  to  be  due  upon  the  mortgage,  and  offered  to  pay  the 
taxable  costs.  The  complainant  claimed  to  have  the  costs  taxed 
at  the  gross  sum  fixed  by  statute,  in  foreclosure  suits,  where  the  bill 
lias  been  taken  as  confessed  against  all  of  the  defendants.  The 
defendants'  solicitor,  on  the  contrary,  insisted  that  the  complain- 
ant was  only  entitled  to  the  costs  of  the  services  which  had  been 
actually  performed,  and  at  the  allowances  fixed  by  the  fee  bill ; 
and  that  he  should  not  be  allowed  for  the  costs  of  proceeding 
against  several  of  the  defendants  who  had  no  interest  in  or  lieu 
on  the  mortgaged  premises,  and  who  were  unnecessarily  and 
improperly  made  parties.  The  costs  were  submitted  to  the 
vice  chancellor  of  the  seventh  circuit  for  taxation.  He  allowed 
$30  for  the  solicitor's  fees  as  to  the  two  first  defendants,  and 
$2,50  for  each  of  the  other  fifteen  defendants,  in  addition  to  the 
disbursements;  although  such  allowance  exceeded  the  amount 
of  the  taxable  items,  according  to  the  general  fee  bill,  for  the 
services  which  had  been  performed. 

J.  Thomas,  for  the  complainant. 
O.  L.  Barbour,  for  the  defendant.) 

The  Chancellor.  The  act  to  reduce  the  expense  of  fore- 
closing mortgages  in  the  court  of  chancery,  as  amended  in  1841, 
has  fixed  the  allowance  for  solicitor's  fees  for  the  whole  proceed- 
ings in  a  foreclosure  suit,  where  there  is  no  defence.  But  the 
legislature  never  could  have  intended  to  give  the  whole  allow- 
ance, there  prescribed,  for  the  mere  institution  of  a  foreclosure 
suit  which  should  be  settled  without  proceeding  to  a  decree. 
The  only  effect,  therefore,  which  can  be  given  to  that  act,  in 
suits  which  are  settled,  or  discontinued,  upon  payment  of  costs, 
before  the  same  have  proceeded  so  far  as  to  ascertain  whether  a 
defence  will  be  made  by  any  of  the  defendants  therein,  is  lo 
limit  the  amount  of  solicitor's  fees  ;  so  that  it  shall  not  exceed 
ihe  gross  sum,  fixed  by  statute,  for  the  whole  proceedings 
when  there  is  no  defence.    And  as  the  acts  of  1.840  and  1841 
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liave  made  no  provision  for  compensation  in  such  cases,  llie 
solicitor  is  entitled  to  have  his  costs  taxed  according  to  the  gfjie^ 
ral  fee  bill  in  other  suits ;  subject  to  this  limitation  as  to  tho 
gross  amount. 

It  is  the  duty  of  the  officer,  upon  taxation,  to  strike  out  all 
charges  for  services  which  were  not  necessary  to  be  performed., 
(2  R.  >S.  653,  §  5.)  Where  the  solicitor  for  the  complainant  in 
a  foreclosure  suit,  therefore,  brings  persons  before  the  court,  as 
defendants,  whom  he  had  no  reason  to  suppose  were  necessary 
or  proper  parties,  the  taxing  officer  may  inquire  into  the  facts; 
and  should  disallow  all  charges  for  extra  costs,  or  for  disburse- 
ments, on  account  of  such  unnecessary  parties.  Nor  is  the  tax- 
ing officer  precluded  from  doing  so  by  the  formal  charge,  in  the 
complainant's  bill,  that  sueh  defendants  have,  or  claim,  some 
interest  in  the  mortgaged  premises,  as  subsequent  purchasers  oi 
incumbrancers. 

It  is  sworn,  in  this  case,  that  the  complainant  knew,  previous 
to  the  commencement  of  his  suit,  that  the  mo^gagor  had  con- 
veyed all  his  interest  in  the  mortgaged  premises ;  although  the 
purchaser  had  not  caused  his  deed  to  be  recorded.  ■  It  is  not 
stated,  however,  that  the  complainant  was  apprised  of  the  real 
time  when  that  deed  was  given ;  nor  that  the  mortgagor's  wife 
had  joined  in  it,  and  acknowledged  it  in  such  a  manner  as  to 
bar  her  contingent  right  of  dower.  It  was,  therefore,  a  proper 
precaution,  on  the  part  of  the  complainant's  solicitor,  to  make 
the  judgment  creditors  and  the  wife  of  the  mortgagor  par- 
ties to  the  suit.  There  was  no  necessity,  however,  nor  any 
apparent  excuse,  for  making  the  five  children  of  Wales,  the 
subsequent  mortgagee,  pasties.  The  executor  fully  represented 
the  rights  of  the  decedent  as  mortgagee,  and  the  heir?  at  law- 
should  not  have  been  made  defendants.  The  extra  costs  of 
making  them  parties  must,  therefore,  be  disallowed.  Deducting 
those  and  other  objectionable  charges,  from  the  bill  of  items  as 
submitted  to  the  vice  chancellor,  will  leave  $44,31  as  the  taxa- 
ble costs  to  which  the  complainant's  solicitor  is  entitled. 

jVeither  party  is  to  have  costs  as  against  the  other,  upon  this 
application  for  a  re-taxation. 
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Where  a  bill,  for  a  partition,  alleged  that  a  pretended  will,  under  which  the  defei> 
dants  claimed  title  to  a  part  of  the  premises,  was  invalid,  and  prayed  that  it  might 
be  annulled  and  cancelled,  and  declared  void ;  or,  in  case  the  same  should  be  de- 
creed to  be  valid,  then  that  the  complainant  might  have  a  partition  of  the  premi- 
eea ;  Held  that  the  prayer  for  a  partition  was  inconsistent  with  the  case  made  by 
the  complainant's  bill. 

Held  also,  that  if  the  complainant  was  ignorant  whether  the  alleged  devise  to  the 
defendants  was  valid  or  invalid,  the  statements  in  the  bill,  as  well  as  the  prayer 
for  relief,  should  have  been  so  framed  as  to  present  the  case  in  a  double  aspect. 

Frame  of  a  bill  with  a  double  aspect,  and  a  prayer  for  relief  in  the  alternative ;  as 
the  facts  may  appear. 

A  trust  to  receive  the  rents  and  profits  of  real  estate,  and  ta  pay  certain  annuities  to 
two  sons  of  the  testator,  for  five  years,  if  they  should  so  long  live,  and  to  pay  the 
surplus  rents  and  profits  to  one  of  them,  is  a  valid  trust,  under  the  provisions  of 
the  revised  statutes,  and  will  continue  for  five  years,  notwithstanding  the  death  of 
one  of  the  annuitants  within  the  five  years ;  or  until  the  trust  is  terminated  by  the 
death  of  the  other  annuitEint  within  that  period. 

Where  a  valid  trust  as  to  real  estate  is  created  by  will,  the  whole  legal  estate  is  ves- 
ted in  the  trustees,  so  long  as  any  of  the  valid  purposes  for  which  the  trust  was 
created  continue ;  so  that  the  cestm  que  trust  will  take  no  estate  in  the  lands  during 
the  continuance  of  the  trust. 

If  one  of  the  three  trustees  named  in  a  will  dies,  and  the  other  two  refuse  to  accept  the 
liust,  the  trust  devolves  upon  the  court  of  chancery,  under  the  provisions  of  the 
revised  statutes. 

Where  a  trust  has  devolved  upon  the  court  of  chancery,  the  parties  interested  in  the 
trust  estate  may  apply  to  the  court  to  have  a  receiver  appointed  to  collect  and  pre- 
serve the  rents  and  profits  of  the  property  until  a  new  trustee  is  appointed. 

Where  a  bill  for  partition  is  filed,  and  the  complainant  subsequently  dies,  and  his  devi- 
see thereupon  files  a  bill  to  revive  and  continue  the  proceedings  in  the  original  suit, 
it  is  no  objection  to  this  last  bill  that  the  complainant  is  an  infant ;  and  was  there- 
fore incapable  of  commencing  an  original  suit  for  the  partition  of  lands. 

Buch  i  bill,  filed  by  a  devisee,  although  it  is  so  far  an  original  bill  that  the  validity 
of  the  devise  may  be  contested  thereon,  is  in  reality  a  bill  to  revive  and  continue 
the  proceedings  in  the  original  suit. 

Under  ihe  23d  rule  of  the  court  of  chancery,  if  the  defendant,  in  such  a  suit,  does  not 
deny  the  validity  of  the  devise,  upon  which  the  right  of  the  new  complainant, 
to  revive  and  continue  the  original  suit,  and  to  have  the  benefit  of  the  proceedings 
therem,  rests,  such  suit  may  be  revived  upon  motion ;  without  waiting  to  bring  the 
new  suit  to  a  hearing  upon  such  new  matter. 

Where  the  right  of  the  devisee,  to  revive  and  continue  the  proceedings  in  the  original 
unit,  as  the  proper  representative  of  the  former  complainant  in  such  suit,  is  admit- 
ted, or  has  been  established  by  a  decree  founded  upon  the  new  matter,  the  new 
complainant  is  entitled  to  the  same  benefit  of  those  proceedings,  so  far  as  his  intei^ 

YcL.  I.  42 


330  CASES  IN  CHANOERY.  [March  b 


McCosker  v.  Biady. 


est  as  devisee  is  concerned,  as  if  he  had  been  in  a  situation  to  continue  those  pro 

ceedings  by  a  simple  bill  of  revivor. 
The  abatement  of  a  suit  does  not  discharge  a  receiver,  vfho  has  been  previously 

appointed  in  such  suit. 
Where  a  bill  contains  no  statements  which  can  entitle  the  complainant  to  a  decree 

for  a  partition  in  the  suit,  the  mere  prayer  for  a  partition,  in  a  particular  event 

contemplated  by  such  prayer,  does  not  render  the  bill  multUarious, 

This  case  came  before  the  chancellor  upon  the  separate  ap- 
peals of  J.  K,.  Brady  and  J.  T.  Brady,  two  of  the  defendants  in 
this  suit,  from  a  decretal  order  of  the  vice  chancellor  of  the  first 
circuit,  overruling  their  several  demurrers  to  the  complainant's 
bill. 

John  McCosker  the  elder,  on  the  26th  of  March,  1839,  died 
seised  of  certain  real  estate,  in  the  city  of  New- York,  particularly 
described  in  the  bill  of  Thomas.  McCosker  hereafter  mentionetl ; 
and  left  his  two  sons,  John  McCosker  the  younger,  and  Thomas 
McCosker,  his  only  children  and  heirs.  By  his  will,  made  in 
1834,  he  directed  his  executors,  one  of  whom  died  in  his  lifetime 
and  the  other  two  of  whom  refused  to  accept  the  trust,  to  take 
possession  of  all  his  real  and  personal  estate,  except  such  as  was 
bequeathed  to  his  wife,  and  to  sell  the  personal  estate  and  to  rent 
the  real  estate ;  and  to  receive  the  rents  thereof  for  five  years 
from  the  time  of  his  death,  and  apply  the  same  to  the  payment 
of  his  debts  and  the  annuities  specified  in  his  will,  and  to  pay 
over  the  balance  to  his  son  John,  until  the  expiration  of  the  five 
years.  He  then  devised  the  whole  of  his  r^al  estate,  after  the 
expiration  of  the  five  years,  except  a  house  and  lot  in  Houston- 
street  which  he  subsequently  disposed  of  in  his  lifetime,  to  his 
sor.  John  during  his  natural  life,  with  remainder  to  his  issue,  in 
fee ;  and  in  case  his  son  John  should  die  without  issue,  then  the 
said  real  estate  was  to  go  to  the  heirs  o'f  the  testator's  brother 
Thomas,  who  was  then  residing  in  Ireland.  The  testator  then 
gave  to  his  son  John  an  annuity  of  $200,  to  be  paid  quarterly, 
during  the  five  years.  He  gave  a  similar  annuity  to  his  son 
Thomas  during  his  natural  life ;  to  be  paid  to  him  by  (he  execu- 
tors quarterly,  during  the  five  years,  and  by  his  brother  John  or  his 
heirs  after  that  time.  This  will  was  duly  proved  as  a  will  both 
uf  real  and  personal  estate;  and  letters  of  administraliw.  M^tb 
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the  will  annexed,  were  granted  to  John  McCpsker  the  younger. 
At  the  time  of  the  death  of  John  McCosker  the  elder,  his. only 
descendants,  then  living,  were  his  two  sons  named  in  his  will, 
and  the  complainant  in  the  present  suit ;  who  was  alleged  to  be 
the  son  and  only  child  of  the  testator's  son  Thomas.  Thomas 
McCosker,  the  brother  of  the  testator,  and  whose  heirs,  by  the 
terms  of  the  will,  were  made  the  residuary  devisees,  in  case  of 
the  death  of  John  McCosker  the  younger  without  issue,  was 
still  alive,  and  had  several  children  and  descendants  then  living; 
but  he  and  they  were  all  aliens,  and  incapable  of  taking  real 
estate  in  this  state  by  devise  or  descent.  And  he  and  they  con- 
tinued to  be  so  incapable  at  the  time  of  the  death  of  John 
McCosker  the  younger;  who  died  in  1843,  without  issue,  and 
unmarried,  and  without  having  sold  his  interest  in  the  real  es- 
tate of  his  father ;  leaving  his  brother  Thomas  and  the  complain- 
ant in  the  present  suit,  surviving. 

On  the  12th  of  March,  1844,  and  within  five  years  after  the 
death  of  his  father,  Thomas  McCosker,  the  son  of  John  McCos- 
ker the  elder,  filed  a  bill  in  this  court,  before  the  vice  chancellor 
of  the  first  circuit,  against  the  complainant  in  the  present  suit  and 
against  Maria  L.  Brady,  J.  R.  Brady  and  J.  T.  Brady,  who  were 
the  defendants  in  the  present  suit,  stating  the  before  mentioned 
facts.  That  bill  also  stated  that,  in  February,  1842,  John  Mc- 
Cosker the  younger  leased  one  of  the  lots  in  New-York,  of  which 
his  father  died  seized,  to  C.  Maas  for  three  years  from  the  first  of 
May,  1842,  at  an  annual  rent  of  |500  ;  that  the  assignee  of 
Maas  was  in  possession  of  that  lot  under  such  lease,  and  was  pay- 
ing rent  therefor  to  R.  Martin,  as  agent  for  whoever  was  entitled  to 
the  same ;  and  that  the  residue  of  the  lots  of  which  John  McCos- 
ker the  elder  died  siezed,  were  in  the  hands  of  numerous  occu- 
pants as  tenants  thereof,  and  from  whom  the  rents  could  not  be 
obtained  without  the  constant  attention  of  some  person  having  all 
the  powers  of  a  landlord  to  collect  the  same.  That  bill  further 
stated  that  the  personal  estate  of  the  testator  was  all  disposed  of 
by  John  McCosker  the  younger,  who  at  the  time  af  his  death 
did  not  leave  sufficient  personal  property  to  pay  his  funeral 
expenses;  and  that  the  complainant,  in  that  suit,  upon  the  death 
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of  his  brother,  became  entitled  to  the  one  half  of  the  real  estate 
of  which  the  testator  died  seized,  as  one  of  the  heirs  at  law  of 
his  father,  and  to  the  other  half  thereof  as  the  heir  at  law  of  his 
brother  John.  That  bill  further  stated  that  the  defendant  J.  T. 
Brady  propounded  to  the  surrogate  of  New-York,  for  prqof  as  a 
will  of  real  and  personal  estate,  an  instrument  in  writing,  dated  in 
June,  1842,  purporting  to  be  the  will  of  John  McCosker  the 
younger,  and  to  have  been  executed  in  the  presence  of  two  subscri- 
bing witnesses,  and  disposing  of  his  property  as  follows :  "  First,  I 
direct  that  my  debts  and  funeral  expenses  be  paid  as  soon  as 
possible  after  my  decease.  Secondly,  my  brother  Thomas  is 
entitled,  under  my  father's  will,  to  an  annuity  of  $200  during 
his  life.  I  give  him,  in  addition,  an  annuity  of  $500  during  his 
life,  and  direct  that  after  his  death,  the  same  amount,  that  is 
$500,  be  annually  paid  to  his  son  John  Andrew,  for  life. 
Thirdly,  I  give  and  bequeath  to  the  Roman  Catholic^Orpban 
Asylum  of  the  city  of  New-York,  whatever  be  its  corporate  name, 
$500.  Fourthly,  I  give,  devise,  and  bequeath  the  residue  of  my 
estate,  real  and  personal,  to  JohnRiker  Brady  and  Maria  Louisa 
Brady,  as  tenants  in  common  forever.  Fifthly,  if  my  said 
brother  Thomas  McCosker,  or  his  son,  after  my  decease,  shall 
commence  any  suit  or  proceeding  to  destroy  or  impair  this  my 
will,  or  any  provision  or  intention  thereof,  his  right  to  any  share 
or  interest  in  my  estate  shall  thenceforth  cease  and  determine, 
anything  herein  before  contained  to  the  contrary  notwithstand- 
ing. Lastly,  I  appoint  Robert  Martin  and  James  T.  Brady,  ex- 
ecutors, &c.''  That  bill  further  stated  that  Martin  declined  to 
act  as  executor,  but  that  the  other  executor  named  in  the  said 
pretended  will  claimed  to  act  as  such  executor ;  that  Thomas 
McCosker,  the  complainant  in  that  bill,  opposed  the  proof  of  the 
instrument  propounded  before  the  surrogate  as  the  will  of  John 
McCosker  the  younger,  and  that  the  question  as  to  its  validity 
was  still  pending  and  undetermined  before  the  surrogate.  That 
bill  further  stated  that  in  consequence  of  the  doubt  thrown  upon 
the  title  of  the  complainant  therein,  by  the  said  pretended  will, 
his  friends,  in  his  absence  and  without  his  knowledge  or  con- 
Bent,  united  with  the  said  J.  T.  Brady,  who  assumed  to  act  as  the 


1846.1  OASES  IN  chanCery.  3;^3 


McCosker  v.  Brady. 


friend  of  the  claimants  under  that  pretended  will,  in  requesting 
Martin  to  take  tlie  control  and  management  of  the  property  and 
receive  the  rents  thereof,  as  the  agent  for  whoever  might  be  en- 
tilled  thereto,  and  that  he  accordingly  assumed  such  agency,  and 
was  continuing  to  act  and  to  receive  the  rents  of  the  property  as 
such  agent ;  and  "that  all  the  objects  of  the  trust  term  of  five 
years  created  by  the  will  of  John  McCosker  the  elder  had 
been  satisfied,  except  as  to  the  annuuy  of  f  200  to  the  com- 
plainant in  that  suit.  That  bill  further  charged  that  John  Mc- 
Cosker the  younger,  in  consequence  of  intemperate  habits  and 
an  impaired  intellect,  was  under  the  influence  and  control  of  the 
defendant  James  T.  Brady,  who  was  his  attorney  and  agent  in 
relation  to  the  management  of  his  property  and  the  collection  of 
his  rents,  &c. ;  and  that  Brady  took  an  improper  advantage  of 
his  situation,  to  procure  the  said  pretended  will  to  be  made  in 
favor  of  his  own  brother  and  sister,  who  were  in  nowise  related 
to  John  McCosker  the  younger,  either  by  blood  or  marriage  ;  and 
that  "his  alleged  will  was  wholly  void,  so  that  he  died  intestate. 
That  bill  further  stated  that  the  lands  in  question  were  worth 
about  $3000  a  year ;  that  no  part  of  the  complainant's  annuity 
had  been  paid  to  him  since  his  brother's  death,  except  the  one 
half  of  the  rents  of  the  property  which  he  had  received  from 
Martin  ;  that  the  residuary  devisees  named  in  the  pretended  will, 
were  destitute  of  property;  and  that  neither  of  them  was  in  the 
actual  possession  or  occupation  of  the  lands  in  question  or  any 
part  thereofj-  by  themselves  or  their  tenants,  or  in  the  receipt  of 
the  rents  or  profits.  The  complainant,  in  and  by  that  bill, 
claimed  and  insisted,  that  the  said  pretended  will  was  a  cloud 
upon  his  title,  and  that  it  should  be  declared  void  by  a  decree 
of  this  court,  and  that  the  residuary  devisees  named  therein 
should  be  perpetually  restrained  from  asserting  any  claim  to  the 
lanos  in  question  under  tjjie  same  ;  and  that  in  case  it  should  be 
decided  to  be  a  valid  will,  such  complainant  was  entitled  to 
be  paid  the  arrears  of  his  annuity,  under  the  will  of  his  father, 
nnd  also  the  annuity  of  $500  given  to  him  by  the  said  pretended 
will  of  his  brother.  He  also  insisted  that,  in  the  case  last  sup-. 
posed,  he  was  still  seized  of  one  undivided  half  of  the  lands  in 
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question,  by  descent  from  his  father ;  and  that  the  residuary 
devisees  in  the  will  of  his  brother  were  each  seised  in  fee  of  one 
quarter  thereof,  under  such  will,  subject  to  one  fourth  of  the 
$200  annuity  given  to  him  for  life  by  the  will  of  his  father,  and 
to  one  half  of  the  $500  annuity  given  to  him  by  the  alleged  will 
of  his  brother,  and  that  no  other  person  was  interested  in  the 
said  lands  except  the  assignee  of  the  lease  for  three  years 
given  to  Maas.  He  thereupon  prayed  for  an  answer  without 
oath,  and  that  a  receiver  of  the  rents  and  profits  of  the  premises 
might  be  appointed,  to  take  chairge  of  the  same  pending  the  liti- 
gation, and  that  the  pretended  will  of  John  McCosker  the 
younger  might  be  declared  void,  and  might  be  decreed  to  be 
delivered  up  and  cancelled,  &c. ;  or  in  case  the  same  should  be 
held  to  be  valid,  that  then  a  partition  might  be  made,  in  such  a 
manner  as  to  protect  the  equitable  rights  of  the  assignee  of  the 
lease  given  by  John  McCosker  to  Maas,  and  that  provision 
might  be  made  for  the  payment  or  security  of  the  annuities  to 
the  complainant  in  that  bill;  and  that  he  might  have  such 
further  or  such  other  relief  in  the  premises  as  the  nature  of  the 
case  might  require,  &c. 

The  several  defendants  in  that  bill,  being  served  with  process 
of  subpoena,  appeared  therein.  John  Andrew  McCosker,  tht 
complainant  in  the  present  suit,  and  Maria  L.  Brady,  being  in- 
fants, put  in  general  answers  by  their  respective  guardians;  and 
the  defendant  J.  T.  Brady  demurred  to  the  bill.  J.  R.  Brady 
put  in  an  answer,  in  which  he  admitted  that  John  McCosker, 
the  elder,  died  seised  of  the  lands  in  question,  and  that  he  de- 
vised the  same  in  the  manner  stated  in  that  bill ;  that  the  com- 
plainant, in  that  suit,  was  the  sole  heir  at  law  of  his  father  and 
brother ;  and  that  the  contingent  limitation  over  of  the  lands  in 
question,  by  the  will  of  John  McCosker  the  elder,  to  the  heirs 
of  his  brother  Thomas,  then  residing  in  Ireland,  was  void. 
But  he  denied  that  the  complainant  in  the  present  suit  was  a 
son  of  the  complainant  in  that  suit,  or  that  the  complainant  in 
that  suit  was  entitled  to  the  lands  in  question,  or  to  any  part 
thereof,  by  descent  or  otherwise.  He  also  denied  that  the 
alleged  will  of  John  McCosker  the  younger,  was  invalid,  bu« 
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Insisted  that  it  was  valid,  and  vested  in  him  and  his  sister  a 
good  title  to  the  whole  of  the  lands  in  question.  A  replication 
to  that  answer  was  filed  ;  and  a  receiver  of  the  rents  and  profits 
of  the  lands  in  question  was  appointed,  under  an  order  of  the 
vice  chancellor,  made  in  that  suit,  in  April,  1844 ;  and  the  ten- 
ants were  directed  to  attorn  and  pay  over  the  rents  and  profits 
of  the  premises  to  such  receiver.  Before  any  further  proceed- 
ings were  had  in  that  suit  the  complainant  therein  died. 

In  October,  1844,  John  Andrew  McCosker,  who  is  still  an 
infant,  filed  his  bill  in  this  cause,  by  his  next  friend,  before  the 
same  vice  chancellor ;  stating  the  filing  of  the  bill  in  the  before 
mentioned  suit,  the  charges  and  allegations  contained  therein, 
the  prayer  thereof  and  the  proceedings  in  that  suit,  and  the  sub- 
sequent death  of  the  complainant  therein,  as  before  mentioned. 
The  bill  in  the  present  suit  further  stated,  that  all  the  matters 
slated  in  the  said  bill  of  Thomas  McCosker  were  true ;  that  the 
said  Thomas  by  his  will  devised  all  his  real  estate  to  the 
present  complainant;  in  which  devise  was  included  all  the 
right,  title  and  interest  of  the  said  Thomas,  the  father  of  the 
{resent  complainant,  in  and  to  the  lands  in  the  former  bill  men- 
t  oned ;  and  that  the  matter  of  proving  the  said  pretended  will 
of  John  McCosker  the  younger  was  still  pending,  before  the  sur- 
rogate, and  undetermined.  The  bill  in  this  suit  further  stated, 
that  by  the  death  of  Thomas  McCosker  the  former  suit  abated, 
but  that  the  complainant  in  the  present  suit  was  advised  and 
believed  that  he,  as  such  devisee,  and  as  sole  heir  at  law  of  the 
said  Thomas,  was  entitled  to  have  the  said  pretended  will  of 
John  McCosker  the  younger,  annulled  and  cancelled,  and  de- 
clared void,  &c.  as  prayed  for  in  the  said  original  ibill ;  or  in 
case  the  same  should  be  decreed  to  be  valid,  then  that  he,  as 
such  devisee  and  heir  of  the  said  Thomas,  was  entitled  to  a 
partition  of  the  premises,  and  to  have  the  annuity  of  $500 
secured  to  him ;  and  if  such  partition  could  not  be  had  in 
this  suit,  that  he  was  entitled  to  have  and  receive  one  half  of 
the  rents  and  profits  of  the  premises  in  ^question  from  the  time 
of  the  death  of  the  said  Thomas  McCosker.  He  therefrre 
prayed  for  the  relief  thus  claimed,  and  that  he  might  nave 
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against  the  defendants  in  the  present  suit  the  benefit  and  advaji- 
tage  of  the  original  suit ;  and  that  he  might  have  such  further 
and  additional  relief,  or  other  and  different  relief,  as  should  be 
agreeable  to  equity. 

The  appellants  put  in  separate  demurrers  to  the  whole  bil., 
stating  therein  several  special  causes  of  demurrer. 

H.  F.  Clark,  for  appellants.  The  bill  is  multifarious,  1.  It 
presents  a  claim  against  all  the  defendants  to  have  the  will  set 
aside.  2.  It  prays  a  decree  for  partition  against  John  R.  and  Maria 
liouisa  Brady.  In  this  subject  matter  James  T.  Brady  has  no 
interest.  He  would  not  be  a  proper  party  to  a  bill  legitimately 
filed  for  partition  alone.  3.  The  complainant  prays  relief  in 
different  capacities  and  rights ;  under  his  father  as  devisee  of 
John  McCosker  the  elder,  and  against  his  will ;  and  as  legatee 
of  John  McCosker  the  younger,  and  against  his  will.  The 
prayer  for  the  securing  of  the  annuity  relates  to  a  subject  mat- 
ter in  which  the  defendant  James  S.  Brady  has  no  interest. 
4.  It  appears  from  the  bill  that  the  complainant  is  not  in  pos- 
session of  the  premises;  and  there  is  no  allegation  that  the 
parties  are  seised  as  tenants  in  common.  (Johnson  v.  Johnson, 
6  John.  Ch.  Rep.  163.  Mulock  v.  Mulock,  1  Edw.  14.  Pome- 
roy  V,  Powsroy,  1  John.  Ch.  Rep.  606.  West  v.  Randall,  2 
Mason,  181.  Stewart's  heirs  v.  Coulter,  4  Rand.  74.  Boyd 
V.  Hoyt,  5  Paige,  65.  Colton  v.  Ross,  2  Id.  396.  Lloyd  v. 
Brewster,  4  Id.  537.  Fellows  v.  Fellows,  4  Cowen,  682.  Sttf 
ry's  Eg.  §  254,  271.) 

The  bill  prays  inconsistent  relief,  founded  on  cases  whicn 
are  inconsistent  with  each  other.  1.  If  the  facts  stated  in  the 
bill  be  true,  partition  cannot  be  decreed.  2.  The  state  of  facts 
which  will  justify  partition  is  wholly  incompatible  with  a  decree 
setting  aside  the  will. 

The  court  of  chancery  has  no  jurisdiction  to  set  aside  a  will 
of  real  estate  on  the  ground  of  the  incapacity  of  the  testator. 
Although  this  jurisdiction  may  have  been  sometimes  exercised, 
and  an  issue  of  devisS)it  vel  non  awarded,  it  has  only  been  in 
ep«es  where  the  defendants  submitted  without  objection,  to  the 
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jurisdlttlon  claimed.  If  theio  he  no  submission,  the  oniV 
remedy  of  the  heir  at  law  who  claims  against  a  will  is  by 
an  action  at  law.  There  his  re,.'i;edy  is  perfect.  (1  Story's 
Eq.  194,  'Z\\  431,  2,  672,  n.  1  Fonb.  Eq.  233  and  notes  a,  x. 
Bowen  v.  Idlef/,  0  Paige,  46.  Cclion  v.  i^(;s5,  2  /rf.  396, 
An  infant  cann>>t  file  a  bill  for  the  partition  of  real  estate 
(2  R.  S.  317,  J 1 } 

If  the  court  haa  vny  jurisdiction  over  \Ia6  cause,  it  cannot  bo 
exercised  upon  the  case  made  by  this  bill.  TUe  suit  commenced 
by  Thomas  McCosker,  absolutely  and  toUlJy  abated  on  his 
death.  The  present  complainant  should  theicfare  have  filed  an 
original  bill  in  the  nature  of  a  bill  of  revivor.  (2  Barhour^s  Ch. 
Prac.  36.) 

If  it  is  insisted  that  the  bill  in  this  case  is  a  bi!l  of  revivor,  the 
appellants  submit  that  such  a  bill  cannot  be  filed  by  a  defendant 
until  after  a  decree  in  the  original  suit  entitling  him  to  an  interest 
in  the  further  continuance  of  the  suit.  {Souillard  v.  Dias,  9 
Paige,  393.    2  Barb.  Ch.  Pr.  41.) 

The  prayer  for  an  account  of  the  rents  and  profits  which  ac- 
crued before  the  decease  of  Thomas  McCosker  cannot  be  sus- 
tained. And  the  bill,  so  far  as  relates  to  this  prayer,  was  demur- 
rable ;  because  such  an  account  can  only  be  enforced  by  the 
personal  representative  of  the  decedent.  {Hoffman  v.  Tread- 
well,  6  Paige,  308.) 

No  facts  are  stated  in  the  bill  which  justified  the  making  of 
James  T.  Brady  a  party  to  the  suit.-  And  no  decree  or  relief  is 
prayed  for,  as  against  him.  {Mitf.  160.  Smith  v.  Snow, 
3  Madd.  Rep.  10.  2  Story's  Eq.  §  1499.  Kitch  v.  Dalton,  8 
Price,  12.) 

C.  0' Conor,  for  the  respondent.  The  bill  filed  by  Thomas 
McCosker  was  well  framed  as  a  bill  in  two  aspects ;  each  of 
which  presented  a  proper  ground  of  relief  in  equity.  The  pri- 
mary aspect,  i.  e.,  relief  against  the  pretended  will  of  John 
McCosker  the  younger,  was  well  founded.  1.  The  lease  to 
Caarsten  Maas  was  an  impediment  to  ejectment,  and  therefore 
a  bill  was  maintainable.     {Pemberton  v.  Pemberton,  13  Ves. 
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299.  Jones  v.  Jones,  7  Price,  666 ;  iS.  C.  3  Meriv.  131,  and 
case  in  note.  1  Sch.  6f  Lef.  430.  3  Ves.  sen.  286.  Amkl, 
429.  1  Atk.  540.  2  C^i7.  i5i^.  1055,  tit.  Practice,  injunction 
16.  Armitage  v.  Wadsworth,  1  Madd.  110.)  2.  The  trust 
term  of  five  years  created  by  his  father's  will  and  yet  unexpired, 
was  a  subject  of  equity  cognizance,  and  ientitled  him  to  relief  here. 
3'.  The  premises  not  being  in  the  actual  possession  of  the  defen- 
dants, or  any  one  holding  under  them,  he  had  a  right  to  a  re- 
ceiver pendente  lite ;  the  defendants  being  irresponsible,  and  the 
loss  of  rents  irremediable.  {Powis  v.  Andrews,  3  Bro.  P.  C. 
505.  6  Ves.  172.  2  Ves.  6r  Beam.  87  to  96.)  4.  Ejectment 
would  not  lie  against  the  defendants ;  and  the  pretended  will  is  a 
cloud  upon  the  title  which  a  court  of  law  cannot  remove.  [Mes- 
serole  v.  Brooklyn,  8  Paige,  209.  26  Wend.  137.  Briggs  v. 
French,  1  Sumn.  505.)  The  rule  that  chancery  will  not  take 
cognizance  of  a  simple  bill  to  set  aside  a  will  of  real  estate  is 
inconvenient  and  anomalous.  (5  Ves.  646.  1  Story's  Eq.  § 440.) 
No  effort  should  be  made  to  enlarge  it ;  but  slight  circumstances 
of  equity  should  be  held  to  take  cases  out  of  it.  {See  note  to  1 
Munf.  554.)  Certainly  J.  A.  McOosker  could  not  bring  a  suit 
against  the  receiver. 

A  prayer  in  the  alternative,  for  partition  in  case  the  will  of 
John  McCosker  the  younger  should  be  adjudged  to  be  valid,  was 
not  inconsistent  with  the  prayer  to  set  that  will  aside.  1.  Secon- 
dary or  alternative  relief,  arising  out  of  matters  stated  in  the  bill, 
though  it  be  altogether  inconsistent  with  the  relief  primarily 
sought,  may  be  granted ;  provided  an  appropriate  alternative 
prayer  be  inserted.  But  the  court  would  not  grant,  under  the 
prayer  for  general  relief,  a  special  relief  inconsistent  with  the 
special  relief  prayed  for ;  although  a  sufficient  case  should  ap- 
pear in  the  bill ;  for  this  would  lead  to  surprise.  {Colton  v. 
Moss,  2  Paige,  396.)  2.  Where,  however,  the  alternative  prayer.  ^ 
is  inserted,  and  without  a  perversion  of  truth  the  complainant  is 
able  to  present  a  case  requiring  one  or  the  other  of  the  opposite 
kinds  of  relief,  the  court  may  take  the  proofs  and  award  the  one 
or  the  other  relief  as  justice  may  require.  {Ellis  v.  Ellis,  1 
Dev.  Eq.  Rep.  398.    Stapleton  v.  Stapleton,  1  Atk.  6.)    The 
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inconsistency  for  wliicli  bills  have  been  condemned  as  being  not 
properly  in  the  al  ternati ve,  is  of  the  most  absolute  kind.  {Lloyd  v. 
Brewster,  i  Paige,  5i0,4:l.  Grimes  v.  Dai/,2AtkAi2.)  If  this 
bill  does  not  properly  present  an  alternative  case  for  relief;  then  for 
that  very  reason  it  is  not  multifarious.  Defendants  should  have 
demurred  to  the  latter  prayer.  ( Varick  v.  Smith,  5  Paige,  160.) 
The  technical  difficulty  of  misjoinder  does  not  exist  in  chancery. 
The  question  there  is,  can  the  matters  be  conveniently  disposed 
of  in  one  suit?  [Story's  Eq.  PI.  §539,  538,  537.  Gaines  v. 
Chew,  2  How.  R.  642.)  It  is  convenient  to  settle  a  question  of 
title  preliminarily,  in  the  same  suit  which  seeks  a  consequent 
partition.  {Wilkin  v.  Wilkin,  IJohn.  C/i.  Rep.  117.)  The  stat- 
ute relating  to  partition  contemplates  an  amendment  of  the  bill 
after  trial  and  ascertainment  of  facts.  (2  R.  S.  320,  §  20,  21, 79.) 
James  T.  Brady  is  a  proper  party  under  the  first  head  of  relief; 
because  1st,  he  is  charged  with  unfairly  procuring  the  will ;  and 
2dly,  he  has  control  of  the  paper,  which  may  be  directed  to  be 
delivered  up  and  cancelled.  He  is  a  proper  party  under  the 
second  head,  as  executor  ;  to  answer  the  allegation  that  there  are 
no  personal  assets  to  pay  the  $500  legacy.  If  he  were  omitted 
the  devisees  might  demur.  {Ram  on  Assets,  204.  Rhoadcs  v. 
Rudge,  1  Sim.  79.    7  Paige,  647.) 

The  complainant  John  A.  McCosker  Jjad  an  undoubted  right, 
as  heir. at  law  of  Thomas  Medsker,  to  file  a  bill  of  revivor. 
{Spencer  v.  Wray,  1  Yernon,  463.)  But  in  so  doing  he  could 
not  have  availed  himself,  in  any  degree,  of  the  will  of  his  father. 
(2  Madd.  Ch.  402.)  For  in  case  his  legitimacy  was  success- 
fully questioned,  his  character  of  devisee  would  not  avail  to  sus- 
tain his  bill  of  revivor.  A  devisee  cannot  file  a  bill  of  revivor, 
or  pray  to  revive  the  suit  of  his  devisor.  {Douglass  v.  Sher- 
man, 2  Paige,  361.  Mitford,  79,  sub.  7,  8.  Story's  Eq.  PI.  i 
379,  380.    Mitf.  71.     1  Cas.  in  Chan.  174.) 

The  original  bill  in  the  nature  of  a  bill  of  revivor,  differs  from 
a  bill  of  revivor  in  this,  that  if  is  purely  a  new  suit;  it  nevel 
revives  the  proceedings  in  the  first  suit,  but  merely  carries  the 
benefit  of  them  into  the  new  case ;  and  in  practice  it  is  marked 
with  the  following  distinguishing  traits :  1.  A  bill  of  revivoi 
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States  merely  the  prayer  of  the  first  bill,  and  th(  abatement 
( Willis''  PI.  145.)  But  the  original  bill  in  the  naturti  of  a  bill  of 
revivor  reiterates  in  detail  all  the  statements  of  the  first  bill ; 
for  the  bill  being  a  new  suit,  the  compliiinant  must  show  his 
title  to  the  relief,  as  well  as  to  the  benefit  of  the  former  proceed- 
ings. (  Willis'  PL  394,  and  notes.)  2.  No  order  of  revivor  is 
ever  made ;  but  at  the  hearing  of  the  second  suit  the  circum- 
stance of  there  being  two  suits  instead  of  one,  adds  three  line.s 
to  the  decree.     {Clare  v.  Wordell,  2  Vernon,  548.    Id.  672.) 

lu  the  present  case  John  A.  McCosker  has  filed  the  proper 
bill.  1.  He  cannot  be,  in  judgment  of  law,  both  heir  and  devi- 
see ;  nor  could  the  fact  of  his  being  devisee  be  admitted  by  way 
of  supplement,  or  otherwise,  into  a  bill  of  revivor,  to  aid  his  case, 
2.  Even  as  heir  at  law,  he  may  be  permitted,  in  the  discretion  of 
the  court,  to  waive  the  more  simple  remedy  of  a  bill  of  revivor, 
and  to  prosecute  his  claim,  by  original  bill  in  the  nature  of  a  bill 
of  revivor ;  and  where,  as  in  this  case,  he  shows  that  his  evasive 
adversary  disputes  his  heirship,  evidently  for  delay  and  vexa- 
tion, he  offers  a  good  reason  to  the  court  for  filing  a  bill,  of  essen- 
tially the  same  character,  and  leading  to  the  same  consequences 
as  a  bill  of  revivor,  in  which  his  title  by  inheritance  or  by  devise 
may  both  be  presented.  {Miif.  97,  §  7.)  3.  If  tlie  last  propo- 
sition is  erroneous,  and  an  heir  at  law  cannot,  under  any  circum- 
stances, be  permitted  to  obtain  the  benefit  of  the  existing  suit  of 
his  ancestor  except  by  bill,  then  the  complainant  has  mistaken 
his  remedy.  But  the  demurrer,  so  far  from  objecting  to  the 
course  adopted,  supposes  the  bill  to  be  a  simple  bill  of  revivor, 
and  demurs  for  that  cause.  4.  It  is  not  improper,  except  as  an 
idle  piece  of  repetition  and  surplusage,  to  reiterate,  in  the  original 
bill  in  the  nature  of  a  bill  of  revivor,  the  facts  stated  in  the  first 
bill :  for  the  second  bill  is  in  truth  founded  upon  the  facts  stated 
in  the  original  bill,  and  not  like  a  bill  of  revivor,  merely  upon 
the  first  bill  itself.  5.  There  seems  grea,ter  difiiculty  in  carrying 
the  old  suit  into  the  new  in  this  sort  of  bill,  than  in  a  pure  bill 
of  revivor ;  but  it  is  only  in  the  seeming.  For  just  such  a  bill 
as  the  present  would  well  lie  in  this  case,  if  J.  A.  McCoskei 
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was  a  devisee  only ;  and  in  such  case  the  difficulties  in  question 
wuuld  appear,  to  Iho  same  extent.     (1  P.  Wms.  266.) 

The  prayer  of  this  bill  is  strictly  right  in  omitting  any  prayer 
to  revive.  ( Wiiiis'  Eq.  PI.  394.  Van  Heythuysmis  Eq. 
Draughtsman,  348.) 

The  averment  that  the  facts  stated  in  the  original  bill  were 
tme,  is  proper  enough  in  an  original  bill ;  though  not  in  a  bill 
of  revivor.  1.  If  the  defendant  had  already  answered  them,  he 
could  very  shortly  say  so  in  his  answer  to  this  bill.  2.  If  he 
had  not  answered  them,  twenty  statements  of  the  same  fact,  in 
the  aame  words,  are  as  easily  answered  as  one  statement. 

If  there  are  any  technical  defects  which  would  render  the  bill 
demurrable,  the  defects  are  not  reached  by  the  present  demur- 
rer; and  the  most  the  court  can  do,  is  to  modify  the  order  by 
allowing  a  demurrer  ore  tenus  for  these  causes,  permitting  the 
complainant  to  obviate  such  demurrer  by  amendment,  and  charg- 
ing, the  defendants  with  all  the  costs  of  the  demurrer  and  appeal. 
(3  Paige,  453.  Id.  232.  Baker  v.  Hellish,  11  Ves.  72.  John- 
son V.  Anthony,  2  Moll.  Rep.  373.) 

Tela'  Chancellor.  Neither  the  original  bill,  of  Thomas 
McCosker,  nor  the  bill  in  the  present  suit,  is  properly  framed,  to 
entitle  the  complainant  to  a  partition  of  the  lands  in  controversy, 
in  case  it  should  turn  out  that  the  alleged  will  of  John  McCos- 
ker the  younger  is  valid.  In  both  bills  it  is  distinctly  charged 
that  the  will  is  void ;  and  that  the  whole  title  and  interest  in 
the  lands  became  vested  in  T.  McCosker,  as  heir  at  law  of  his 
father,  as  to  one  half,  and  as  the  heir  of  his  brother  as  to  the 
other  half  thereof,  upon  the  death  of  the  latter.  The  prayer  for 
a  partition,  therefore,  in  case  the  pretended  will  shall  be  found 
to  be  valid,  is  wholly  inconsistent  with  the  case  made  by 
these  bills.  If  the  complainant  was  ignorant  whether  the 
alleged  devise,  to  the  defendants,  was  in  fact  valid  or  invalid,  and 
wished  to  obtain  the  proper  relief  as  that  fact  should  ultimately 
appear  to  be,  he  should  have  framed  the  statements  in  his  bill, 
as  well  as  the  prayer  for  relief,  so  as  to  present  the  case  m  a  double 
aspect.    That  is,  if  he  was  in  a  situation  to  entitle  him  to  one 


842  CASES  IN  CHANCERY.  [Maklh 


McCosker  v.  Brady. 


kind  of  relief,  in  this  court,  in  case  the  alleged  will  was  invalid 
and  a  cloud  upon  his  title,  and  to  another  kind  of  relief  here,  by 
partition,  in  case  the  will  was  valid,  and  if  the  situation  of  the  case 
was  such  that  he  could  not  ascertain  the  fact  upon  which  his  right 
to  one  kind  of  relief  or  the  other  depended  except  by  a  discovery 
from  the  defendants  or  by  an  issue  of  devisavit  vel  non  to  be 
awarded  by  this  court,  he  should,  instead  of  alleging  that  the 
will  was  void,  have  stated  that  he  was  ignorant  whether  it 
was  valid  or  invalid;  and  should  have  showed  that  he  was 
not  in  a  situation  to  have  that  question  settled  by  a  suit  at  law 
And  he  should  then  have  prayed  that  the  question  might  be  set- 
tled under  the  direction  of  this  court ;  and  that  he  might  have  the 
relief  to  which  he  rhight  be  entitled,  in  the  alternative.  In  ex- 
amining the  question,  therefore,  whether  the  demurrers  are  well 
taken,  the  court  must  proceed  'upon  the  supposition  that  it  will 
eventually  be  found  that  the  allegations  in  this  bill,  that  the  will 
was  invalid,  are  true ;  and  that  the  same  was  procured  to  be  exe- 
cuted by  fraud,  or  undue  influence  exercised  over  John  McCos- 
ker the  younger,  as  stated  in  the  original  bill,  and  as  reasserted 
in  the  bill  of  the  present  complainant. 

In  the  case  of  Colton  v.  Ross,  (2  Paiges  Rep.  396,)  it  way 
decided  that  this  court  had  no  jurisdiction,  and  would  not  enter 
tain  a  suit,  to  set  aside  a  will  of  real  estate,  upon  the  ground  that 
it  was  obtained  by  fraud,  or  that  the  alleged  testator  was  incom- 
petent to  make  a  will,  where  the  complainant  had  a  perfect 
remedy  at  law.  But  at  the  time  of  the  filing  of  the  original  bill 
by  T.  McCosker,  in  the  case  under  consideration,  he  had  no 
such  remedy  at  law.  For,  he  was  not  then  in  possession  of  the 
premises  in  question,  or  of  any  part  thereof.  Nor  was  he  enti- 
tled to  the  possession  during  the  continuance  of  the  trust  term, 
of  five  years,  created  by  the  will  of  his  father ;  which  term  had 
not  then  expired.  So  that  he  could  not  have  sustained  an  action 
against  the  tenants,  to  recover  the  rents,  or  an  ejectment  suit 
against  any  one  who  was  wrongfully  in  possession. 

Tiie  trust  to  receive  the  rents  and  profits,  and  to  pay  the  an- 
nuities to  the  two  sons  for  the  five  years,  if  they  should  live  "O 
long,  and  to  pay  the  surplus  to  John,  was  a  valid  trust  uni-  < 
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the  provisions  of  the  revised  statutes,,  and  continued,  notwith- 
standing the  death  of  John,  for  the  five  years,  or  until  it  was 
terminated  by  the  death  of  Thomas  within  the  five  years.  For 
if  the  trust  was  valid,  the  whole  legal  estate  was  vested  in  the 
trustees,  so  long-  as  any  of  the  valid  purposes  for  which  the  trust 
was  created  continued ;  and  the  cestuis  que  trust  could  take  no 
estate  in  the  lands  during  the  continuance  of  the  trust,  (1  R.  S. 
729,  §  60,)  and  the  interest  of  the  cestui  que  trust  was  inaliena- 
ble in  the  mean  time.  Although  one  of  the  trustees  died,  and 
the  other  two  refused  to  accept  the  trust,  the  trust  itself  devolved 
upon  this  court,  under  the  provisions  of  the  revised  statutes. 
{King  V.  Donnelly,  5  Paige  Rep.  46.)  It  was  a  proper  case, 
then,  for  the  complainant  in  the  original  bill  to  come  into  this 
court,  upon  which  the  trust  had  devolved,  to  have  a  receiver 
appointed  to  collect  and  preserve  the  rents  and  profits,  and  to 
have  the  question  as  to  the  invalidity  of  the  will  determined ; 
so  that  a  proper  decree,  might  be  made  for  the  payment  of  the 
whole  rents  and  profits,  which  might  come  into  the  hands  of 
such  receiver,  to  the  complainant  in  that  bill,  as  well  as  the  an- 
nuity to  which  he  was  unquestionably  entitled  under  the  will 
of  his  father.  The  original  bill,  therefore,  appears  to  have  been 
properly  filed.  And  if  the  complainant  therein  had  not  died,  I 
think  this  court  would  have  been  authorized  to  direct  an  issue,  to 
try  the  validity  of  the  alleged  will  ;  and  if  the  same  h;ld  been 
found  to  be  invalid,  a  decree  might  have  been  made,  declaring 
its  invalidity,  so  that  it  should  no  longer  remain  a  cloud  upon 
the  title.  The  defendant  J.  T.  Brady  being  charged  with  fraud 
and  coDusioii  in  obtaining  that  will,  in  favor  of  an  infant, 
who  could  not  be  properly  charged  with  the  costs  of  the  pro- 
ceedings to  set  it  aside,  appears  also  to  have  been  a  proper, 
though  not  a  necessary  party  to  the  suit.  For,  he  might  be 
personally  charged  with  costs  in  case  the  complainant  should 
succeed.  His  demurrer  to  the  whole  of  the  original  bill  does 
noC  therefore,  appear  to  have  been  well  taken. 

The  questions  arising  under  the  present  bill  are  somewhat 
different.  At  the  time  of  filing  this  bill  the  trust  term  had  ex- 
pired by  its  own  limitation,  as  well  as  by  the  stccomplishnieni 
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of  all  the  valid  purposes  for  which  that  trust  was  cri/'ated.  Aiid 
although  the  question  yet  remains  to  be  litigated,  as  to  who  ia 
entitled  to  the  rents  and  profits  of  the  premises  up  to  the  time 
of  the  death  of  the  complainant  in  the  original  bill,  which  rents 
are  still  in  the  hands  of  the  receiver,  or  of  R.  Martin  the  ori 
ginal  agent,' the  present  complainant  is  not  in  a  situation  to  liti- 
gate that  question  in  this  suit.  Those  rents  and  profits  are  now 
personal  property,  and  belong  to  the  personal  representative  of 
the  deceased  complainant,  and  not  to  his  heir  or  devisee.  But  if  the 
alleged  will  of  John  McCosker  the  younger  is  invalid,  as  charged 
in  the  bill,  the  legal  as  well  as  the  beneficial  interest  in  the 
whole  premises,  subject  to  the  unexpired  term  in  the  lease  to 
Maas,  is  now  in  the  complainant ;  and  he  is  entitled  to  the 
whole  rents  and  profits,  in  the  hands  of  the  receiver,  which  have 
accrued  since  t'le  death  of  Thomas  McCosker,  in  May,  1844. 
On  the  other  hand,  if  the  alleged  will  is  valid,  the  defendants,  J. 
R.  Brady  and  his  sistet,  are  each  entitled  to  one  undivided  fourth 
of  the  premises,  and  to  tlie  rents  and  profits  thereof  since  that 
time ;  for  their  own  use  and  benefit.  For,  although  an  annuity 
of  $500  was,  by  the  will,  given  to  the  brother  for  life,  and  to  be 
continued  to  the  present  complainant,  there  appears  to  be  nothing 
in  that  will  which  makes  any  of  the  legacies  therein  nsentioned 
a  charge,  even  by  implication,  upon  the  real  estate  devised  to 
Krady<and  his  sister. 

If  the  original  bill  had  been  properly  filed  for  a  partition  of 
the  lands,  it  would  be  no  objection  to  a  bill  filed  by  the  devisee, 
to  revive  and  continue  the  proceedings,  that  such  devisee  was  an 
infant ;  and  was  therefore  incapable  of  commencing  an  original 
suit  for  the  partition  of  lands.  For  such  a  bill,  filed  by  the  devi- 
see, although  it  is  so  far  ari  original  bill  that  the  validity  of  the  de- 
vise may  be  contested  thereon,  is  in  reality  a  bill  to  revive  and 
continue  the  proceedings  in  the  original  suit.  Under  the  23d 
rule  of  this  court,  if  the  defendant  in  an  original  bill  in  the 
nature  of  a  bill  of  revivor,  or  in  an  original  bill  in  the  nature  of 
a  bill  of  revivor  and  supplement,  does  not  deny  the  validity 
of  the  devise  upon  which  the  right  of  the  new  complainant 
to  revive  and  continue  the  original  suit  and  to  have  the  benefil 
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of  the  p/oceedings  therein,  rests,  such  suit  may  be  revived  upon 
motion;  without  waiting  to  bring  the  new  suit  to  hearing  upon 
such  new  matter.  And  when  the  right  of  the  devisee,  to  revive 
and  continue  the  proceedings  in  the  original  suit,  as  the  proper' 
representative  of  the  former  complainant  in  such  suit,  is  admit-, 
ted,  or  has  been  established  by  a  decree  founded  upon  the  new 
matter,  the  new  complainant  is  entitled  to  the  benefit  of  those 
proceedings,  so  far  as  his  interest  as  devisee  is  concerned,  to  the 
same  extent  as  he  would  have  been  if  he  had  been  in  a  situation 
to  continue  those  proceedings  by  a  simple  bill  of  revivor.  (Mitf. 
PI.  70.     White  m.  Rev.  6r  Sup.  127.) 

When  the  original  bill,  in  the  present  case,  was  filed  by 
Thomas  McCosker,  the  arrears  of  the  annuity  for  ^200,  given  to 
him  for  life  by  the  will  of  his  father,  remained  unpaid  from  the 
time  of  his  brother's  death.  Those  arrears,  as  well  as  the  part 
of  the  annuity  which  became  payable  afterwards,  belong,  as 
before  stated,  to  the  personal  representatives  of  the  original  com- 
plainant ;  and  not  to  the  present  complainant,  as  the  devisee  of 
the  real  estate.  The  latter,  therefore,  has  the  right  to  revive 
and  continue  the  proceedings  so  far  only  as  concerns  the  real 
estate,  and  the  rents  and  profits  thereof  which  have  accrued 
since  the  death  of  the  original  complainant ;  and  to  obtain  such 
relief  as  he  may  be  entitled  to  in  his  character  of  devisee  merely. 
If  the  suit,  therefore,  is  to  be  further  prosecuted  in  reference  to 
the  settlement  of  the  right  to  tlie  rents  and  profits  which  had 
accrued  previous  to  the  abatement,  it  must  be  revived  by,  or  in 
the  name  of,  the  executor  or  administrator  of  Thomas  McCosker. 
(Hoffman  v.  Treadwell,  6  Paige^s  Rep.  308.  White  on  Rev.  £)• 
Sup.  81.)  If  the  original  bill,  however,  was  properly  filed, 
rtr  the  purpose  of  having  the  question  as  to  the  invalidity  of  the 
pretended  will  of  John  McCosker  the  younger,  settled  under  the 
direction  of  this  court,  there  is  nothing  to  deprive  the  devisee 
of  the  right  to  continue  the  suit  for  that  purpose ;  although  the 
existence  of  the  trust  term  is  now  removed,  and  this  complain- 
ant would  probably  have  the  right  to  file  a  new  original  bill  for 
relief.  For,  considering  the  situation  of  the  property,  I  do  not 
see  how  he  can  institute  any  proceedings,  at  law,  by  which  the 
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invalidity  of  tiie  pretended  will  can  be  established,  so  as  to  giv* 
him  all  his  rights.  The  abatement  of  the  suit  did  not  dischargti 
the  receiver  who  had  been  previously  appointed.  (3  Dan.  Ch, 
Pr.  225.  .1  Hogan's  Rep.  174.)  No  person,  therefore,  was  in 
possession,  against  whom  the  present  complainant  could  have 
brought  a  suit  at  law  to  try  the  legal  title  to  the  lands.  Noi 
could  any  suit  at  law  have  been  brought  in  which  he  could 
have  recovered  the  rents,  which  had  accrued  subsequent  to  the 
death  of  the  original  complainant,  either  from  the  receiver  him- 
self, or  from  the  tenants  who  had  been  directed  to  attorn  to  such 
receiver  and  pay  their  rents  to  him. 

The  form  of  the  present  bill  appears  to  be  right,  with  the 
single  exception  that  it  does  not,  in  terms,  pray  that  the  original 
suit  may  be  revived.  {iSee  White  on  Rev.  <^  Sup.  129,  130.) 
But  the  frame  of  the  prayer  is  such  as  clearly  to  indicate  that 
the  bill  was  intended  to  be  filed  as  an  original  bill  in  the  nature 
of  a  bill  of  revivor.  For  the  complainant  distinctly  prays  that 
he  may  have  the  benefit  and  advantage  of  the  proceedings  in 
the  original  suit ;  and  the  bill  also  contains  a  general  prayer,  for 
such  other  or  different  relief  as  the  complainant  maybe  entitled  to, 
upon  the  case  made  by  his  bill.  This  mere  technical  defect  in 
form,  therefore,  which  is  not  alluded  to  in  either  of  the  demur- 
rers, cannot  avail  the  defendants  anything!  The  objection  that 
the  complainant  prays  for  an  account  of  rents  accrued  previous  to 
the  abatement,  if  the  bill  does  in  fact  contain  such  a  prayer, 
formed  no  ground  for  a  demurrer  to  the  whole  bill.  And  as  the 
bill  contains  no  allegations,  or  statements,  which  will  entitle  the 
complainant  to  a  decree  for  a  partition  in  this  suit,  in  any  event, 
the  mere  prayer  for  a  partition,  in  an  event  contemplated  by  such 
prayer  only,  does  not  render  the  bill  multifarious.  {See  Many 
v.  Beekman  Iron  Company,  9  Paige's  Rep.  194.) 

The  decision  of  the  vice  chancellor  in  overruling  the  demur- 
rer as' to  each  defendant,  must  therefore  be  affirmed,  with  costs; 
to  be  paid  by  the  appellants,  respectively,  upon  their  several 
appeals. 
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[Distinguished,  3  Barb.  Ch.  363.] 
Where  a  sxii.  is  commenced  against  a  bankrupt,  subsequently  to  his  discharge,  it  u 
his  duty  to  «et  up  the  discharge,  as  a  defence ;  so  as  to  give  the  adverse  party  aa 
opportunity  to  impeach  it,  for  fraud,  if  he  wishes  to  do  so. 

A  bankrupt  n.ust  also  set  up  the  discharge,  in  a  suit  pending  against  him  at  the 
time  it  is  obudned,  as  a  bar  to  the  further  continuance  of  such  suit,  to  obtain  satis- 
faction of  thb  debt  from  him  personally,  or  out  of  his  future  acquisitions  j  provided 
the  situation  of  the  auit,  at  the  time  of  obtaining  such  discharge,  is  such  as  to  en- 
able him  to  set  up  his  discharge  as  a  defence. 

In  cases  of  thai  kind  the  court  will  not  relieve  the  bankrupt,  where  he  has  lost  the 
benefit  of  his  discharge  by  his  own  negligence. 

But  where  a  judgment  or  decree,  obtained  subsequently  to  the  discharge,  will  be 
binding  on  the  defendant,  or  hi? after  acquired  property,  and  where  he  has  had  no 
opportunity  tu  set  up  such  discharge,  the  court  will  giant  him  rehef,  upon  a  sum- 
mary applicrttion. 

In  such  a  case,  ir  the  validity  of  the  discharge  is  disputed,  the  relief  granted  is  to 
put  the  parties  in  the  way  of  trying  the  vaUdity  of  the  discharge ;  but  without 
interfering,  m  the  meantime,  with  the  rights  which  the  creditor  has  acquired  by 
his  judgmeiit  i>r  decree. 

It  is  irregular  10  losue  an  execution,  upon  a  judgment,  or  decree,  which  is  prima  facie 
discharged  Ijy  a  bankrupt  certificate,  so  as  to  be  no  longer  in  existence  as  a  sub- 
sisting debt  against  the  defendant,  or  his  property ;  without  a  previous  application 
to  the  court,  itnd  upon  due  notice  to  the  discharged  bankrupt. 

And  where  tlift  creditor  of  a  bankrupt,  who  has  been  discharged  subsequently  to 
the  decree,  isisues  an  execution  against  his  property  without  having  taken  any 
steps  to  test  the  validity  of  such  discharge,  the  court  of  chancery  will  grant  re- 
lief, by  setting  the  execution  aside,  upon  motion. 

The  appropriate  remedy  of  a  complainant,  in  the  court  of  chancery,  where  he  wishes 
to  contest  the  validity  of  a  defendant's  discharge  under  the  bankrupt  act,  and  to 
obtain  satisfaction  of  the  decree  out  of  the  defendant's  subsequently  acquired  prop- 
erty, is  to  file  a  supplemental  bill ;  stating  the  obtaining  of  the  decree,  the  alleged 
or  pretended  discharge  of  the  defendant,  and  the  fraud  which  renders  it  invalid ; 
and  piaymg  that  the  decree  may  be  carried  into  full  effect  against  the  defendant, 
and  his  property,  notwithstanding  his  alleged  discharge. 

.\nd  if  the  complainant  wishes  to  protect  and  preserve  his  lien  upon  the  defendant's 
subsequently  acquired  real  estate,  as  against  those  who  may  become  bona  £de 
purcnasers  thereof  without  notice  of  the  alleged  invalidity  of  the  defendant's  dis- 
charge, he  should  file  a  notice,  in  the  county  clerk's  office,  of  the  j endency  of  such 
supplemental  suit. 

11  seems  that  in  a  proper  case,  the  court  may  allow  the  complainant  to  proceed  by 
petition ;  for  leave  to  take  out  an  execution,  upon  his  decree,  notwithstanding  the 
discharge  of  the  defendant  under  the  bankrupt  act.  But  the  defendant  musi 
be  served  with  a  copy  of  such  petition,  and  with  notice  of  the  time  and  place  ;  f 
presenting  the  same. 
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This  was  an  appeal  from  an  order  of  the  vice  chancellor  of 
the  eighth  circiiit.  The  bill  in  this  cause  was  filed  to  foreclose 
a  mortgage ;  and  the  proceeds  of  the  sale  of  the  mortgaged  prem- 
ises being  insufficient  to  pay  the  debt  and  costs,  the  complain- 
ants obtained  the  usual  decree,  for  the  payment  of  the  deficiency, 
against  Avery  and  Patterson,  two  of  the  defendants,  who  were 
personally  liable  for  the  debt  secured  by  the  mortgage.  Subse- 
quently to  the  entry  and  docketing  this  decree  for  the  deficiency, 
Avery  applied  for  and  obtained  a  discharge  under  the  bank- 
rupt act  of  1841 ;  which  discharge  was  granted  in  1843.  In 
November,  1845,  the  complainants,  without  any  previous  appli- 
cation to  the  court  for  leave  to  take,  out  an  execution  againsi 
Avery  or  his  property,  caused  a  writ  oi  fieri  facias  to  be  issued 
against  the  real  and  personal  estate  of  both  of  those  defendants, 
generally ;  including  the  real  estate  of  which  they  were  seised, 
when  the  decree  was  docketed,  in  January,  1840,  or  at  any  time 
thereafter.  Under  that  execution  the  sheriff"  levied  upon  the  per- 
sonal property  of  the  defendant  Avery,  which  he  had  acquired  sub- 
sequent to  his  discharge.  Avery  thereupon  applied  to  have  the 
execution  set  aside  as  to  him,  and  for  a  perpetual  stay  of 
proceedings  against  him  upon  the  decree;  or  for  such  other 
relief  as  he  was  entitled  to  under  these  circumstances.  In  oppo 
sition  to  this  application,  the  complainants  produced  affidavits, 
tending  to  show  that  the  discharge  of  Avery  was  procured  by  a 
fraudulent  concealment  of  his  property.  The  vice  chancellor, 
instead  of  setting  aside  the  execution  as  to  Avery,  directed  a 
reference,  to  a  master  to  take  proof  of  the  facts  and  circumstances 
stated  in  the  affidavits  on  the  part  of  the  complainants,  anc?  to 
report  such  proofs  to  the  court ;  and  he  reserved  the  decision  of 
the  questions,  involved  in  the  application,  until  the  coming  in 
of  the  master's  report.  From  this  order  the  defendant  ivfe-y 
appealed. 

A.  Taber,  for  the  appellant. 

H.  R.  Selden,  for  the  respondents. 
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The  Chancellor.  The  regularity  of  the  proceedings  of 
Avery,  to  obtain  his  discharge  under  the  baiiitrupt  law,  are  not 
2alled  in  question  in  this  case.  It  would  therefore  be  a  matter 
of  course  to  set  aside  the  execution,  as  to  the  property  acquired 
by  him  subsequent  to  the  decree  in  bankruptcy,  were  it  not  for 
the  alleged  fraud  in  those  proceedings.  The  fourth  section  of  the 
bankrupt  act  of  1841,  makes  the  discharge,  or  certificate,  when 
duly  granted,  a  full  and  complete  discharge  of  all  debts  which  are 
provable  under  that  act,  unless  it  is  impeached  for  some  fraud 
or  wilful  concealment  of  his  property  or  rights  of  property,  con- 
trary to  the  provisions  of  the  act ;  and  on  prior  reasonable  notice, 
specifying  in  writing  such  fraud  or  concealment.  Where  a 
suit  is  commenced  against  the  bankrupt  subsequent  to  his  dis- 
charge, it  is  his  duty  to  set  up  his  discharge  as  a  defence ;  so 
as  to  give  the  adverse  party  an  opportunity  to  impeach  it  foi 
fraud,  if  he  wishes  to  do  so.  He  must  also  set  up  the  discharge, 
in  a  suit  which  is  pending  against  him  at  the  time  it  is  obtained, 
as  a  bar  to  the  further  continuance  of  that  suit  to  obtain  satisfac- 
tion of  the  debt  of  him  personally,  or  out  of  his  future  acquisitions ; 
provided  the  situation  of  the  suit  is  such  as  to  enable  him  to  set 
up  such  a  defence  in  that  suit.  ( Valkenhurgh  v.  Dederick,  1  John. 
Cas.  133.  Cross  v.  Hobson,  2  Caines]  Rep.  102.  Desobry  v. 
Morange,  18  John.  Rep.  336.)  In  cases  of  that  kind  the 
court  will  not  relieve  the. bankrupt,  upon  motion,  where  he  has 
lost  the  benefit  of  his  discharge  by  his  own  neglect.  But  where 
a  judgment,  or  decree,  obtained  subsequent  to  the  discharge, 
would  be  binding  on  the  defendant  or  his  property,  although  he 
has  had  no  opportunity  to  plead  his  discharge,  the  court  will  give 
him  relief  upon  a  summary  application.  {Lister  v.  Mundell, 
1  Bos.  (^  Pul.  427.  Baker  v.  The  Judges  of  Ulster,  4  John. 
Rep.  191.)  But  in  such  a  case,  if  the  validity  of  the  dis- 
charge is  disputed,  the  relief  granted  is  to  put  the  bankrupt  in 
the  way  of  trying  its  validity,  without,  in  the  meantime,  inter- 
fering with  the  rights  which  the  creditor  has  acquired  by  his 
judgment,  or  decree,  that  has  been  regularly  obtained.  {Baker 
V.  Taylor,  1  Cowen's  Rep.  165.) 

•Thers  is  still  another  class  of  cases,  in  which  the  court  majf 
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be  called  upon  to  interfere  upon  motion ;  where  the  discharge  is 
subsequent  to  the  judgment,  or  decree,  but  where  the  creditor, 
notwithstanding  such  discharge,  proceeds  to  issue  his  execution 
without  permission  of  the  court,  and  without  having  taken  any 
proceedings  on  his  part  to  test  the  validity  of  the  defendant's 
discharge.  In  cases  of  that  description,  the  better  opinion  ap- 
pears to  be  that  it  is  irregular  to  issue  an  execution,  upon  the 
judgment,  or  decree,  which  prima  facie  is  no  longer  in  existence 
as  a  subsisting  debt,  against  the  defenelant  or  his  property, 
without  a  previous  application  to  the  court,  and  upon  due  notice 
to  the  discharged  bankrupt.  In  the  case  of  Russell  and  Hall 
V.  Packard,  (7  Wend.  Rep.  431,)  where  the  defendant  had 
been  discharged  from  his  debts,  under  the  insolvent  act,  after 
the  recovery  of  the  judgment,  but,  was  subsequently  arrested 
upon  an  execution,  issued  against  him  on  such  judgment;  the 
supreme  court  ordered  him  to  be  discharged ;  although  the 
plaintiff  attempted  to  impeach  both  the  regularity  of  the  defen- 
dant's proceedings  and  the  validity  of  the  discharge  itself.  Mr. 
Justice  Sutherland  there  said,  "the  court  will  not,  upon  a 
motion  of  this  kind,  try  the  validity  of  a  discharge,  upon  affida- 
vits." So  in  the  case  oi  Billings  v.  Skutt,  (1  John.Cas.  105,) 
where  the  debtor,  previous  to  his  discharge,  had  given  a  bond 
and  warrant,  upon  which  the  creditor  entered  up  a  judgment 
subsequent  to  such  discharge,  the  court  set  aside  the  judgment ; 
saying  that,  if  the  plaintiff  meant  to  contest  the  validity  of  the 
discharge  he  ought  to  have  brought  a  suit  upon  the  bond,  in  the 
ordinary  course.  And  in  the  recent  case  oi  Boyd  v.  Vander- 
kemp  and  others,  {ante,  p.  273,)  where  one  of  the  defendants, 
after  the  final  decree  obtained  his  discharge  under  the  bankrupt 
act,  and  the  complainant  afterwards  took  out  an  execution  against 
the  defendant's  subsequently  acquired  property,  this  court  set 
it  aside  as  irregular.  {See  also  9  John.  Rep.  259.)  I  am 
aware  that  in  the  case  of  Hunt  v.  Brooks,  (18  John.  Rep.  5,) 
the  supreme  court  refused  to  set  aside  an  execution,  issued  sub- 
sequent to  the  defendant's  discharge,  upon  a  judgment  recovered 
previous  to  that  time ;  and  compelled  the  defendant  to  resort  to 
an  audita  querela.    But  that  was  the  case  of  a  discharge  undei 
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the  act  of  April,  1811,  which  the  supreme  court  of  the  United 
States  had  declared  to  be  unconstitutional  as  to  debts  contracted 
before  the  passing  of  that  act.  The  court  refused  to  set  aside 
the  execution  upon  that  ground  alone ;  but  permitted  the  defen- 
dant to  bring  the  audita  querela,  to  enable  him  to  carry  the 
question  to  the  court  of  dernier  resort,  upon  a  writ  of  error,  for 
its  decision. 

Where  the  defendant  has  obtained  a  discharge,  subsequently  to 
the  judgment  or  decree  against  him,  ■which  discharge  is  upon 
its  face  a  discharge  of  his  person  and  his  subsequently  acquired 
property  from  liability,  upon  such  judgment  or  decree,  it  would 
be  very  inconvenient,  and  would  frequently  produce  great  in- 
justice, to  permit  the  plaintiff  to  deprive  him  of  the  possession 
and  control  of  his  property,  by  seizing  it  upon  an  execution',  and 
leaving  it  in  the  custody  of  the  sheriff  until  the.  question  can 
be  decided  whether  he  has  or  has  not  been  guilty  of  a  fraud  in 
obtaining  his  discharge.  Again ;  the  bankrupt  law  requires 
that  the  defendant  shall  have  prior  notice  in  writing,  specify- 
ing the  particular  fraud  charged  against  him  in  obtaining  his 
discharge.  This  he  cannot  have'  if  the  execution  is  issued 
against  him  in  the  first  instance,  and  the  charges  of  fraud  are 
made,  for  the  first  time,  in  afiidavits  read  in  opposition  to  his 
motion  to  set  aside  the  execution  and  to  have  his  property 
restored  to  him.  In  the  supreme  court,  the  plaintiff  has  a  very 
convenient  and  appropriate  remedy  to  test  the  validity  of  the 
discharge ;  by  bringing  a  suit  upon  the  judgment,  in  which,  suit 
.  the  bankrupt  will  be  compelled  to  plead  his  discharge  or  lose 
the  benefit  of  it.  And  this  will  give  the  plaintiff  an  opportunity 
in  his  replication  to  such  plea  to  specify  the  fraud  upon  which 
he  relies.  Or  if  the  plaintiff  wishes  to  preserve  his  lien  upon 
the  lands  whi^h  belonged  to  the  defendant  at  the  time  of  dock- 
eting the  judgment,  or  which  he  has  subsequentl  jr  acquired,  his 
remedy  is  by  a  scire  facias.  And  if  the  defendant  in  the  judg- 
ment, upon  being  personally  served  with  that  writ,  neglects  to 
appear  and  set  up  his  discharge  as  a  bar  to  the  execution  against 
him  or  his  subsequently  acquired  property,  the  judgment  upon 
that  proceeding  will  be  conclusive  against  him,  as  to  the  rio-ht 
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of  the  plaintiflf  to  have  execution  upon  his  cdgii.al  judgment 
notwithstanding  the  alleged  discharge. 

The  appropriate  remedy  of  the  complainant,  in  this  court 
where  he  wishes  to  contest  the  validity  of  the  defendant's  dis- 
charge, subsequent  to  the  decree,  and  to  obtain  satisfaction  of 
the  decree  out  of  subsequently  acquired  property,  is  to  file  a 
supplemental  bill ;  stating  the  obtaining  of  the  decree,  the 
alleged  or  pretended  discharge  of  the  defendant,  under  the  bank- 
rupt act,  subsequent  to  such  decree,  and  the  fraud  of  the  defen- 
dant which  renders  the  alleged  discharge  invalid;  and  praying 
that  the  decree  may  be  carried  into  full  effect  against  the 
defendant,  and  his  property,  notwithstanding  his  pretended 
discharge.  Aiid  if  the  complainant  wishes  to  protect  and  pre- 
serve his  lien  upon  the  defendant's  subsequently  acquired  real 
estate,  against  those  who  might  become  bona  fide  purchasers 
thereof  without  notice  of  the  alleged  invalidity  of  the  defendant's 
discharge,  he  may  file  a  notice  of  the  pending  of  this  supple- 
mental suit,  in  the  county  clerk's  office,  as  required  by  the 
statute. 

Perhaps,  in  a  proper  case,  this  court  might  allow  the  com- 
plainant to  proceed  by  petition,  for  leave  to  take  out  execution 
upon  the  decree ;  setting  out  in  such  petition  the  fraud  which 
renders  the  alleged  discharge  invalid,  and  giving  due  notice  to 
the  defendant  of  the  time  and  place  of  presenting  such  petition, 
and  serving  a  copy  thereof  upon  him.  For  upon  such  a  petition, 
if  the  alleged  fraud  was  denied,  the  court  could  award  an  issue 
to  try  the  question  of  fraud.  Or  it  might  order  a  reference  to  a 
master  to  inquire  and  report  whether  the  defendant  had  been 
guilty  of  the  fraud  stated  in  the  petition  of  the  complainant; 
and  might  grant  or  deny  the  application,  for  an  execution  upon 
the  decree,  according  to  the  result  of  such  trial  or  reference. 

The  order  appealed  from  in  this  case  must  be  reversed,  and 
the  execution  must  be  set  aside  as  to  the  appellant ;  but  without 
prejudice  to  the  right  of  the  complainants  to  contest  the  validity 
of  the  alleged  discharge,  of  such  appellant,  as  they  may  hereafter 
be  advised.  They  are  also  to  be  at  liberty  to  file  a  supplemental 
'bill,  before  the  vice  chancellor,  to  carry  the  original  decree  into 
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effect,  notwithstanding  the  discharge ;  or  to  apply  to  the  vicb 
chancellor,  by  petition,  for  leave  to  take  out  an  execution,  against 
the  appe.jant,  upon  such  decree.  This  being  a  new  question  here, 
and  the  affidavits  on  the  part  of  the  complainants  making  out  a 
strong  prima  facie  case  of  fraud,  no  costs  are  allowed  to  the 
appellant,  either  upon  this  appeal  or  upon  the  motion  to  the  vice 
chancellor.  Nor  is  the  appellant  to  be  permitted  to  bring  any 
suit  against  the  complainants,  or  their  solicitar,  or  the  sheriff, 
for  any  thing  done  under  the  execution ;  without  the  special 
leave  of  the  vice  chancellor.  But  if  the  complainants  do  not 
eventually  succeed  in  showing  the  discharge  to  be  fraudulent, 
the  vice  chancellor  is  to  direct  compensation  to  be  made,  to  the 
appellant,  for  any  actual  damage  which  he  has  sustained  by  the 
seizure  of  his  property  under  the  execution ;  to  be  ascer- 
tained in  such  manner  as  the  vice  chancellor  may  think  proper 
to  direct. 


The  New- York  Life  Insurance  and  Trust  Company  vSi 
MiLNOR  and  others. 

It  is  a  matter  of  course,  on  making  a  decree  of  foreclosure  and  for  the  sale  of  the 
,  mortgaged  premises,  upon  a  mere  suggestion  that  separate  portions  of  such  prem- 
ises are  held,  or  claimed,  by  different  persons,  under  conveyances  or  mortgages 
which  aresubsequent  to  the  mortgage  to  the  complainant,  to  insert  provisions 
in  the  decree  which  will  enable  the  master  to  sell  in  such  a  manner  as  to  protect 
the  equitable  rights  of  the  defendants  respectively. 

Under  the  usual  provision  insert*!  in  decrees  in  such  cases,  if  the  grantee  of  a  por- 
tion of  the  premises  is,  by  virtus  if  his  conveyance,  entitled  to  a  right  of  way,  or 
other  easement,  in  the  residue  of  the  premises  which  belonged  to  his  grantor  subse- 
quent to  such  conveyance,  it  will  be  a  matter  of  course  for  the  master  to  sell  such  • 
residue  subject  to  the  right  of  way,  &c.  in  favor  of  the  owner,  or  purchaser,  of  the 
dommant  tenement,  and  of  the  heirs  and  assigns  of  such  owner  or  purchaser. 

Whore  it  is  suggested,  at  the  time  when  the  decree  of  foreclosure  and  s-le  is  applied 
for,  that  the  mortgaged  premises  are  held  by  the  several  defendants  in  parcels,  the 
proper  direction,  to  be  inserted  in  the  decree,  is  that  if  it  shall  appear  to  the  master 
who  makes  the  sale  that  separate  parcels  of  the  mortgaged  premises  have' been  con- 
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veyed,  or  encumbered  by  the  mortgagee,  or  by  those  chiming  under  him  subse 
quently  to  the  lien  of  the  complainant's  mortgage,  such  master  shall  sell  the  mor^ 
gaged  premises  in  parcels,  in  the  inverse  order  of  their  alienation ;  and  according 
to  the  equitable  rights  of  the  parties  as  such  subsequent  grantee^  or  incumbrancer^ 
as  such  rights  shall  be  made  to  appear  to  the  master. 

If  a  man  conveys  to  another  a  piece  of  land  surrounded  by  other  laiNds  of  the  grantor, 
the  grantee,  and  those  claiming  under  him,  have  a  right  of  way  of  necessity 
through  such  other  lands  of  the  grantor ;  as  incident  to  the  grant.  And  the  same 
principle  applies  where  the  piece  of  land  conveyed  is  surrounded  in  pan  ..j  sna 
lands  of  the  granto»,  and  in  part  by  lands  of  a  third  person. 

A  right  of  way  of  necessity,  over  the  lands  of  the  grantor,  in  fivor  of  the  grantee 
and  those  subsequently  claiming  the  dominant  tenement  under  him,  is  not  a  per- 
petual right  of  way ;  but  continues  only  so  long  as  the  necessity  exists. 

And  if  the  grantee  of  the  dominant  tenement,  or  those  claiming  the  same  under  him, 
afterwards,  acquires  by  purchase  or  otherwise,  a  convenient  way  oyer  his  own 
lands,  to  the  tenement  in  favor  of  which  the  way  of  rncessity  previously  existed, 
the  way  of  necessity  over  the  lands  of  the  original  gravtor  of  such  tenement  will 
cease. 

So,  if  a  convenient  way  to  such  tenement  is  subsequently  obtained,  by  the  owner 
thereof,  from  the  opening  of  a  public  highway  to,  or  throcgh,  such  tenement. 

AliUr,  where  the  owner  of  land  has  a  right  of  way  to  the'  sacrr;,  over  the  premisea 
of  another,  either  by  prescription  or  by  express  grant. 

A  way  of  necessity  only  arises  upon  the  implication  of  a  grant,  and  cannot  \»  ex- 
tended beyond  what  the  existing  necessity  of  the  case  requires.  It  is  only  r  m- 
mensurate  with  the  existence  of  the  necessity  upon  which  the  implied  gra"  is 
founded ;  and  when  such  necessity  ceases,  the  right  of  way  also  is  t-^rminatei' 

This  was  an  application  on  the  part  of  S.  Grant,  otte  of  i  le 
defendants  in  this  cause,  for  a  rehearing,  or  for  a  modificntioii  of 
the  decree  of  sale  of  the  mortgaged  premises,  or  for  a  revi  hv  and 
correction  of  the  decision  of  the  master  charged  with  the  ale,  as 
to  the  order  in  which  the  several  parcels  of  the  mortgaged  prem- 
ises should  be  sold  under  the  decree.  The  premises  we  b  one 
hundred  and  twelve  and  a  half  acres  of  land  in  the  cou  ty  of 
Genesee,  lying  in  the  form  of  a  parallelogram,  bounded  upon 
the  west  by  a  public  highway ;  and  were  mortgaged  to  thi  wra- 
plainants  in  1833,  by  J.  Milnor,  the  then  owner  thereof,  to  i  I'.Mre 
the  payment  of  $1000  and  interest.  Milnor  conveyed  the  v  .■.lie 
premises  to  S.  Harmon,  who  subsequently  conveyed  the  saft',\  !o 
N.  McComber,  one  of  the  defendants  in  this  cause.  In  Fehu 
ary,  1837,  McComber  conveyed  the  whole  premises  to  J.  Ran- 
ney,  subject  to  the  payment  of  the  complainant's  mortgage ;  and 
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in  March  thereafter,  Ranney  gave  back  to  McComber,  a  mortgage, 
upon  the  same  premises,  for  $300;  upon  which  mortgage  a  small 
balance  remained  due  at  the  time  of  this  application.  In  Novem- 
ber, 1838,  Eaimey  conveyed  twenty  acres  of  the  mortgaged 
premises,  lying  upon  the  south  side  thereof,  and  extending  from 
the  highway  to  t!ie  rear  of  the  lot,  to  the  defendant  J.  Conger, 
with  warranty,  subject  to  the  payment  of  $400,  of  the  mortgage 
of  the  complainants,  and  the  interest  on  that  sum  from  the  first 
of  Decetnper  thereafter.  And  in  January,  1841,  Conger  con- 
veyed the  undivided  half  of  this  twenty  acres,  together  with 
other  lands,  to  N.  Tuller,  with  warranty ;  and  at  the  same  time  he 
took  back  a  mortgage  upon  the  premises  thus  conveyed,  to  secure 
the  payment  of  $2000;  which  mortgage  was  subsequently 
assigned  by  Conger  to  J.  H.  Martindale. 

In  July,  1839,  Ranney  conveyed  ten  acres,  in  the  southeast 
corner  of  the  remaining  ninety-two  and  a  half  acres  of  the  mort- 
gaged premises,  to  H.  J.  Pearce,  with  warranty.  Those  ten  acres 
were  subsequently  conveyed,  by  Pearce,  to  the  defendant  R. 
Sprague,  who  conveyed  the  same  to  Martindale  after  the  com- 
mencement of  this  suit.  This  part  of  the  mortgaged  premises 
was  not  adjacent  to  any  road  ;  and  the  owner  thereof  claimed  a 
right  of  way  of  necessity,  by  virtue  of  the  deed  from  Ranney  to 
Pearce,  over  the  residue  of  the  mortgaged  premises  which  be- 
longed to  Ranney  at  the  date  of  that  conveyance.  On  the  23d 
of  October,  1841,  Ranney  conveyed  such  residue  of  the  mort- 
gaged premises,  being  eighty-two  and  a  half  acres,  to  N.  Tuller 
'?,nd  C.  Conger,  with  warranty ;  subject  to  the  mortgage  to  the 
complainants.  At  the  same  time  he  took  back  from  them,  a 
mortgage  upon  the  same  eighty-two  and  a  half  acres  of  the  mort- 
gaged premises,  to  secure  the  payment  of  $1875  of  the  purchase 
money,  with  interest  thereon  from  the  first  of  May  thereafter ; 
which  mortgage  was  subsequently  assigned  to  the  defendant 
Grant,  as  collateral  security  for  a  debt  due  to  him  from  Ranney, 
the  mortgagee.  Tuller  died  insolvent;  and  his  infant  heirs  were 
made  parties  to  the  bill  of  foreclosure,  together  with  the  other 
persons  who  had  interests  in,  or  liens  upon,  any  part  of  the  mort- 
gaged premises  at  the  time  of  the  commencement  of  the  suit. 
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No  defence  being  made  to  the  suit,  a  decree  was  made  for  the 
foreclosure  and  sale  of  the  mortgaged  premises,  or  of  so  much 
thereof  as  might  be  necessary  to  pay  the  debt  and  costs  of  the  com 
plainants,  and  the  costs  of  the  guardian  ad  litem  of  the  infant  defen- 
dants. The  decree  also  directed  that  the,  master  who  should 
make  such  sale  should,  on  a  day  to  be  appointed  by  him  before 
such  sale,  and  of  which  the  parties  who  had  appeared  in  the 
cause  were  to  have  notice,  receive  proofs  of  the  order  and  man- 
ner of  the  alienation  of  the  mortgaged  premises,  and  should  sell 
the  same  in  parcels,  in  the  inverse  order  of  alienation,  except 
where  the  conveyance  by  which  the  parcels,  or  any  of  them, 
had  been  alienated,  should  express  that  the  same  was  made  subject 
to  the  payment  of  the  mortgage  to  the  complainants,  or  of  portions 
thereof,  which  parcels  should  be  first  sold  by  the  master,  in  the 
inverse  order  of  alienation ;  and  that  each  parcel  sold,  should  be 
sold  subject  to  the  legal  and  equitable  right  of  passage  across  the 
same  of  the  grantors  of  the  remaining  parcels  of  the  said  prem- 
ises, and  their  assigns. 

Under  this  decree,  the  master  was  attended  by  the  defendants 
who  had  appeared,  in  the  cause,  and  received  proofs  of  the  ordei 
and  manner  of  alienation  of  the  mortgaged  prerriises.  But  the 
defendant  Grant,  who  had  suffered  the  bill  to  be  taken  as  con- 
fessed against  him  for  want  of  an  appearance,  was  not  summoned, 
and  did  not  attend  to  produce  proof  of  his  rights ;  and  no  evi- 
dence was  introduced  before  the  master,  as  to  the  existence  of 
the  mortgage  of  the  23d  of  October,  1841,  from  Tuller  &  Con- 
ger to  Ranney,  or  of  the  assignment  of  such  mortgage  to  Grant. 
The  master  therefore  decided  that  the  several  parcels  of  the 
mortgaged  premises  should  be  sold  in  the  following  order. 
First ;  the  eighty-two  and  a  half  acres  sold  by  Ranney  to  Con- 
ger «fc  Tuller ;  Secondly,  Conger's  undivided  half  of  the  twenty 
acres  conveyed  to  him  in  November,  1833  ;  Thirdly,  the  other 
undivided  half  of  the  same  twenty  acres ;  and  Fourthly,  the  ten 
acres  conveyed  to  Pearce,  in  June,  1839. 

J.  Rhoades,  for  defendant  Grant.  The  decree  is  erroneous 
in  requiring  the  master  to  se...  the  82^  acres,  in  the  first  instance,  xa 
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pay  the  complainants'  mortgage  ;  for  the  reason  that  the  20  acres 
which  was  conveyed  in  November,  1838,  was  conveyed  subject 
.  to  the  payment  of  $400  of  the  complainants'  mortgage,  with 
interest  from  the  1st  December,  1838. 

The  decree  is  also  erroneous  in  giving  to  the  person  who 
shali  become  the  purchaser  of  any  portion  of  the  premises  a  right 
bf  passage  over  and  across  the  premises  ;  for  the  reason  that  no 
such  right  of  way  is  shown  either  in  the  pleadings  or  the  con- 
veyances ;  and  also  because  the  right  of  way  is  not  defined  by 
metes,  courses  and  distances,  or  located  in  any  particular  part  of 
the  premises. 

Martindale  having  become  a  party  interested,  with  a  full 
knowledge  of  all  the  facts  at  the  time  he  purchased  the  10  acres 
of  his  client  Sprague,  and  at  the  time  he  contracted  for  the  pur- 
chase of  the  decree,  is  chargeable  with  the  costs  of  this  applica- 
tion ;  if  the  court  shall  be  satisfied  that  the  errors  complained  of 
were  procured  at  his  suggestion,  and  for  the  purpose  of  obtain- 
ing an  undue  advantage.  And  such  costs  ought  to  be  charged 
on  the  proceeds  of  the  10  acres,  or  on  him  personally. 

0.  Clark,  for  Martindale,  Sprague,  and  Conger.  The  decree 
is  correct  in  relation  to  the  right  of  way.  It  does  not  create  or 
decree  a  right  of  way ;  but  simply  protects  any  legal  or  equitable 
right  of  passage  which  Martindale  already  possesses.  And  is  it 
wrong  to  protect  such  rights?  Clearly,  no  further  proceedings 
are  necessary  in  the  cause,  to  ascertain  the  respective  rights  of 
the  parties  in  this  respect.  If  Martindale  does  not  now  possess 
a  right  of  way  which  ought  to  be  protected,  the  decree  does  not 
secure  one  to  him.  But  if  the  above  is  not  a  sufficient  answer, 
and  the  fact  of  the  existence  of  a  right  of  way  should  arise,  then 
the  papers  disclose  that  Martindale  is  entitled  to  such  right. 
[See  3  Kenfs  Com.  420,  Ath  ed.) 

The  decree  requires  no  amendment  in  respect  to  the  order  of 
sale.  It  provides  for  the  sale  in  the  inverse  order  of  alienation, 
and  that  the  parties  who  have  last  agreed  to  pay  the  complain- 
ants' mortgage,  shall  have  their  portions  of  the  mortgaged  prem- 
'ses  first  sold. 
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The  report  and  determination  of  the  master,  as  to  the  order  of 
sale,  were  right,  because  he  decided  on  the  evidence  produced  to 
him.  Had  the  mortgage  of  Grant  been  proved,  we  concede 
that  one  undivided  half  of  the  20  acres  retained  by  Conger 
should  be  first  sold,  to  satisfy  the  whole  of  the  complainants' 
claim ;  but  not  the  other  undivided  half  of  said  20  acres  covered 
by  Martindale's  mortgage.  For  Conger  gave  Tuller  a  warranty 
deed  of  that  undivided  half  of  the  20  acres,  and  in  consideration 
of  that,  received  back  the  mortgage  which  was  assigned  to  Mar- 
tindale,  and  which  he  now  owns.  This  mortgage  is  prior  in 
date  to  the  mortgage  which  Grant  holds.  After  that  Conger  and 
Tuller  purchased  the  remainder  of  the  mortgaged  premises,  sub- 
ject to  the  payment  of  the  whole  of  complainants'  mortgage. 
Suppose  the  complainants'  mortgage  had  then  been  foreclosed. 
Could  Conger  and  Tuller  insist  that  the  undivided  half  of  the 
20  acres  covered  by  Martindale's  mortgage,  and  for  which  Con- 
.  ger  had  given  a  warranty  deed,  should  be  first  sold  1  Mani- 
festly not.  How,  then,  can  Grant,  as  against  the  holder  ot 
that  mortgage,  claim  what  neither  Mr.  Conger  nor  Tuller,  the 
mortgagors,  could  claim? 

This  is  a  matter  addressed  to  the  discretion  of  the  chancellor 
Grant  has  slept  on  his  rights.  Had  the  master  reported  the  e-?i- 
dence  to  the  court  his  determination  would  have  been  approved ; 
because  it  is  sustained  by  the  evidence  produced.  The  equity 
of  the  application  does  not  require  any  interference  in  favor 
of  Grant. 

Here  is  a  decree  fairly  made.  Grant  has  not  been  vigilan': 
enough  (although  put  on  his  guard)  to  take  care  of  his  rights; 
and  there  are  no  merits  in  his  favor  to  render  it  proper  to  open 
the  decree.  But  should  the  court  think  otherwise.  Grant  should 
be  re(]uired  to  pay  the  costs  of  the  decree,  and  of  resisting  this 
motion,  to  Martindale  as  the  solicitor  of  Sprague,  as  well  as  to 
the  solicitor  of  the  complainant. 

The  Chancellor.  In  the  absence  of  any  proof  of  the  exist- 
ence of  the  mortgage  upon  the  eighty-two  and  a  half  acres,  to 
secure  a  part  of  the  purchase  money  of  that  portion  of  theprem- 
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ises  covered  by  the  mortgage  of  the  complainants,  the  master  did 
not  err  in  deciding  that  the  eighty-two  and  a  half  acres  should 
be  sold  first,  to  satisfy  the  amount  reported  due  to  the  complain- 
ants, and  the  interest  and  costs.  And  under  the  special  direc- 
tions contained  in  this  decree,  as  to  the  mode  of  selling,  it  is 
somewhat  doubtful  whether  the  master  would  have  been  author- 
ized to  decide  differently,  even  if  the  defendant  Grant  hid 
appeared  before  him  and  proved  the  giving  of  that  mortgage  to 
Elanney,  and  the  assignment  thereof  to  himself.  Upon  the  fa;is 
now  disclosed,  however,  the  petitioner  is  entitled  to  relief,  up  m 
payment  of  the  costs  to  which  the  defendants  Sprague  and  Cr  n- 
ger  have  been  subjected  in  opposing  this  application.  And  if 
the  particular  directions  contained  in  this  decree  prevent  the 
proper  adjustment  of  the  rights  of  the  parties,  in  settling  the 
Drder  of  sale,  the  decree  itself  must  be  amended  by  striking  out 
the  particular  directions,  and  inserting  the  directions  usually 
contained  in  decrees  in  such  cases. 

Under  the  act  of  1840,  to  reduce  the  expenses  of  foreclosing 
mortgages,  and  the  rules  of  this  court  regulating  the  proceed- 
ings in  foreclosure  suits,  defendants  who  have  distinct  interests 
in  different  portions  of  the  mortgaged  premises,  but  who  have  no 
defence  to  the  complainant's  claim  as  set  forth  in  his  bill,  have 
no  opportunity,  previous  to  the  decree,  to  litigate  the  question, 
between  themselves,  as  to  the  order  in  which  the  several  parcels 
of  the  mortgaged  premises  should  be  sold ;  so  as  to  protect  the 
equitable  rights  or  interests  of  such  defendants  in  their  respective 
portions  of  the  premises.  It  is,  therefore,  a  matter  of  course,  at 
the  time  of  making  a  decree  of  foreclosure  and  sale,  to  satisfy 
the  complainant's  debt  and  costs,  upon  a  mere  suggestion  that 
separate  portions  of  the  mortgaged  premises  are  held  by  differ- 
ent persons,  under  conveyances  or  mortgages  subsequent  to  the 
mortgage  of  the  complainant,  to  insert  a  provision  in  the  de- 
cree which  will  enable  the  master  to  sell  in  such  a  manner  as  to 
protect  the  equitable  rig^hts  of  the  defoiidants  respectively.  The 
l)rovision  usually  inserted  in  the  decree  in  such  cases  is,  that  if  it 
shall  appear  to  the  master,  who  is  to  make  the  sale,  that  separite 
parcels  of  the  mortgaged  premises  have  been  conveyeif  or  incum- 
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bered,  by  the  mortgagor,  or  by  those  claiming  under  him  subse 
quent  to  the  lien  of  the  complainant's  mortgage,  such  master  shall 
well  the  mortgaged  premises  in  parcels,  in  the  inverse  order  of 
alienation,  according  to  the  equitable  rights  of  the  parties  who  are 
subsequent  grantees  or  incumbrancers,  as  such  rights  shall  be 
made  to  appear  to  the  master.  This  qualification  of  the  direction 
to  sell  in  the  inverse  order  of  alienation,  that  it  shall  be  according 
to  the  equitable  rights  of  the  subsequent  grantees  or  incumbran- 
cers, is  necessary  to  ineet  a  case  like  the  present.  And  it  should 
always  be  Inserted  in  the  decree  when  stich  decree  directs  the  sale 
of  the  premises  in  parcels,  in  the  inverse  order  of  alienation.  Un- 
der a  decree  thus  drawn,  if  the  grantee  of  a  portion  of  the  prem- 
ises was,  by  virtue  of  his  conveyance,  entitled  to  a  right  of  way, 
or  other  easement,  in  the  residue  of  the  premises  which  belonged 
to  the  grantor  subsequent  to  such  conveyance,  it  would  be  a 
matter  of  course  for  the  master  to  sell  such  residue  subject  to 
such  right  of  way,  or  other  easement,  in  favor  of  the  owner  or 
purchaser  of  the  dominant  tenement,  and  his  heirs  and  assigns. 
It  was  settled  in  the  case  of  Clark  v.  Rugge,  (2  Roll.  Abr.  60,) 
which  appears  to  be  the  same  case  reported  by  Croke  under  a 
somewhat  different  title,  that  if  a  man,  having  a  close  surrounded 
by  his  own  land,  grants  such  close  to  another,  the  grantee  and 
those  claiming  under  him  have  a  right  of  way  of  necessity, 
through  the  lands  of  the  grantor,  as  incident  to  the  grant ;  which 
way  of  necessity  the  grantor  may  assign  to  the  grantee  through 
such  part  of  his  land  as  he  shall  think  proper.  The  same  prin- 
ciple also  appears  to  apply  to  the  case  where  the  close  granted 
is  partly  surrounded  by  lands  of  a  third  person.  At  least,  such 
appears  to  have  been  the  opinion  of  Mr.  Justice  Popham  in 
Jordan  v.  Atwood,  {Owe?i's  Rep.  122.)  The  implied  grant  ot 
a  way  of  necessity  over  the  lands  of  the  grantor,  appears  to  be 
as  strong  in  the  one  case  aS'  in  the  other ;  for  the  grantee  cannot 
claim  a  right  of  way  over  the  adjoining  lands  of  such  third  per- 
son. The  case  of  How'on  v.  Frearson,  (8  Term  Rep.  50,)  also 
appears  to  be  a  decision  'n  favor  of  the  principle  that  there  is  an 
implied  right  of  way  over  the  adjoining  lands  of  the  grantor, 
where  the  grantee  has  no  other  means  of  obtaining  across  to  tha 
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lands  granted,  without  trespassing  upon  the  property  of  a  stran- 
ger. For,  as  I  understand  that  case,  the  fand  conveyed  by  the 
plaintiff  and  others,  to  the  defendant,  was  bounded  on  three  sides ' 
by  the  land  of  persons  other  than  the  grantors.  But  as  the. 
grantee  could  not  have  access  to  his  land,  called  the  upper 
meadow,  on  the  north,  south  or  west  sides  thereof,  without  tres- 
passing upon  the  property  of  strangers,  he  was  entitled  to  a  way 
of  necessity,  by  virtue  of  his  grant,  over  the  adjacent  land  of  the 
plaintiff,  as  one  of  the  grantors ;  which  land  bounded  the  upper 
meadmo  on  the  east.  That,  too,  was  a  very  peculiar  case,  inas- 
much as  the  grantors  conveyed  the  close  called  the  upper 
meadow,  to  the  defendant,  in  their  characters  of  trustees  for  the 
sale  thereof,  and  the  lands  of  the  plaintiff  which  bounded  it  on 
the  east,  were  held  by  him  in  his  own  right.  And  yet  the  court 
held  that  the  defendant  was  entitled  to  a  passage  over  those 
lands  as  a  way  of  necessity  ;  as  he  could  not  enjoy  the  lands 
granted  to  him  unless  he  could  have  a  right  of  way  to  it.  The 
grantee  of  the  ten  acres  now'  owned  by  Martindale  was  there- 
fore, at  the  time  of  his  grant,  entitled  to  a  way  of  necessity  over  the 
eighty-two  and  a  half  acres  which  still  remained  the  property  of 
the  grantor  after  such  grant,  if  the  lands  adjoining  the  ten  acres 
on  the  east  then  belonged  to  a  stranger,  so  that  the  grantee  could 
not  have  obtained  access  to  the  lands  thus  granted,  either  from 
the  south  or  east,  without  trespassing  upon  the  property  of  oth- 
ers. And  in  selling  the  lands  in  parcels,  in  the  inverse  order  of 
alienation,  and  according  to  the  equitable  rights  of  the  parties 
interested,  they  should  be  sold  in  such  a  manner  as  to  preserve 
that  right  of  way,  if  it  still  exists,  for  the  benefit  of  the  present 
owner  of  the  ten  acres ;  or  for  the  benefit  of  the  purchaser  of  that 
part  of  the  mortgaged  premises,  if  it  shall  be  necessary  to  sell 
these  ten  acres  under  the  decree. 

The  direction  contained  in  the  decree  upon  that  subject,  how- 
ever, is  erroneous,  even  if  it  does  not,  in  fact,  reserve  the  right  of 
way  in  favor  of  the  wrong  party.  For  it  prejudges  the  question  of 
the  original  existence  of  the  right  of  way  claimed,  without  any- 
thing to  show  whether  Pearce  was  or  was  not  the  owner  of  the 
lands  adjoinmg  the  ten  acre  lot  on  the  east,  at  the  time  of  the  con' 
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veyance  of  that  lot  to  him.    It  also  provides  that  each  parcel 
sold  shall  be  sold  subjecrto  the  legal  and  equitable  right  of  pas- 
sage over  the  same ;  without  limiting  the  right  to  the  owner  of 
the  dominant  tenement,  as  such  right  existed  between  him  ana 
the  owners  of  the  servient  tenement  previous  to  the  foreclosure 
and  sale  under  the  decree.     In  other  words,  a  sale  in  conformity 
to  the  directions  of  the  decree,  if  this  direction  in  such  decree  is 
not  so  carelessly  drawn  as  to  mean  nothing,  would  create  new 
rights  of  way,  as  between  the  purchasers  of  the  different  parcels 
of  the  mortgaged  premises,  which  did  not  exist  between  the 
owners  of  such  parcels  previous  to  the  sale.     Again ;  the  right 
of  way  of  necessity  over  the  lands  of  the  grantor,  in  a  convey- 
ance, in  favor  of  the  grantee,  and  those  subseqently  claiming  the 
dominant  tenement  under  him,  is  not  a  perpetual  right  of  way ; 
but  it  continues  only  so  long  as  the  necessity  exists.    And  if  the 
grantee  of  the  dominant  tenement,  or  those  claiming  the  same 
under  him,  should  afterwards,  by  purchase  or  otherwise,  acquire  a 
convenient  way  over  his  own  lands  to  the  tenement  in  favor  ol 
which  the  way  of  necessity  previously  existed,  the  way  of  neces 
sity  over  the  lands  of  the  original  grantor  of  such  tenement  will 
cease.     So,  if  a  convenient  way  to  such  tenement  is  subsequently 
obtained  by  the  owner  thereof  by  the  opening  of  a  public 
highway  to,  or  through  such  tenement.     The  case  is  otherwise 
where  the  owner  of  land  has  a  right  of  way  to  the  same,  over 
the  premises  of  another,  by  prescription  or  by  express  grant.    A 
way  of  necessity  only  arises  upon   the  implication  of  a  grant, 
and  cannot  be  extended  beyond  what  the  existing  necessity  of 
the  case  requires.     Such  a  right  of  way  is  only  commensurate 
with  the  existence  of  the  necessity  upon  which  the  implied  grant 
is  founded,  and  when  such  necessity  ceases  the  right  of  way 
also  is  terminated.     [See  Holmes  v.  Goring,  2  Bing.  Rep.  76.) 
The  special  direction  inserted  in  the  decree  in  this  case,  in  rela- 
tion to  the  sale  of  the  several  parcels  of  the  mortgaged  premises, 
subject  to  a  right  of  passage  over  the  same,  must  therefore  be 
expunged,  as  having  been  inserted  in  such  decree  by  inadver- 
tence.    The  direction  inserted  in  the  decree,  in  relation  to  the 
order  of  selling  the  premises,  must  also  be  stricken  out;  excepl 
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that  jjart  thereof  which  directed  the  master  to  appoint  a  day  foi 
the  parties,  who  had  appeared  in  the  cause,  to  appear  before  him, 
and  that  he  should  receive  proofs  of  the  order  and  manner  of  alien- 
ation of  tiie  premises.  And  in  lieu  of  the  special  directions  thus 
expunged,  or  stricken  out  of  the  decree,  the  usual  directions  in 
such  cases  must  be  inserted  in  the  decree;  to  wit:  "that  if  it 
shall  appear  to  the  master  who  is  to  make  such  sale,  that  sepa- 
rate parcels  of  the  mortgaged  premises  have  been  conveyed,  or 
encumbered,  by  the  mortgagor,  or  those  claiming  under  him 
subsequent  to  the  lien  of  the  complainants'  mortgage,  such  mas- 
ter shall  sell  the  premises  in  parcels  in  the  inverse  order  of 
alienation,  according  to  the  equitable  rights  of  the  parties,  as 
such  subsequent  grantors  or  incumbrancers,  as  such  rights  shall 
be  made  to  appear  to  the  said  master." 

The  provision  in  relation  to  the  notice  to  the  parties,  who  have 
appeared  in  the  cause,  to  attend  the  master  and  exhibit  their 
proofs  as  to  the  order  of  alienation,  I  have  left  in  this  decree, 
because  that  part  of  the  decree  has  already  been  executed  by  the 
master;  and  a  part  of  this  application  is  to  reverse  his  decision 
upon  the  evidence  adduced.  And  for  the  same  reason  the  decree 
must  be  amended  nunc  pro  tunc,  as  of  the  time  when  it  was 
originally  entered:  and  if  the  decree  has  been  enrolled  the  en- 
rolment must  be  discharged,  and  the  decree  enrolled  anew  as 
amended.  A  more  proper  provision,  however,  to  be  inserted  in  a 
decree  of  this  kind,  as  to  the  hearing  of  the  parties  in  relation  to 
the  order  of  selling  the  different  parcels,  would  be  to  direct  the 
master,  in  his  notice  of  sale,  to  specify  the  time  and  place 
when  the  several  parties  interested  in  different  portions  of  the 
mortgaged  premises,  as  subsequent  purchasers  or  incumbrancers, 
should  attend  before  him  and  be  heard  as  to  the  order  in  which 
the  several  parcels  should  be  sold.  This  would  give  all  parties 
interested  an  opportunity  to  be  heard  upon  that  question;  with- 
out the  unnecessary  expense  of  employing  a  solicitor  to  enter  an 
appearance  for  them  previous  to  the  decree,  to  entitle  them  to 
notice  of  the  time  and  place  when  and  where  the  order  of  sell- 
ing is  to  be  settled  by  the  master. 

It  remains  to  be  seen  what  special  directions  are  necessary  to 
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be  giveu  to  the  master  in  this  case,  by  a  separate  order  to  be  now 
entered,  as  to  the  manner  of  selling  the  premises,  so  as  to  protect 
the  rights  of  the  parties  as  they  now  appear.  Although  it  does 
not  certainly  appear  that  Pearce,  the  original  grantee  of  the  ten 
acre  lot,  ever  was  entitled  to  a  right  of  way  of  necessity  over  the 
eighty-two  and  a  half  acres,  or,  if  the  right  once  existed,  that  it 
still  continues  in  favor  of  the  present  owner  of  the  ten  acre  lot, 
still  it  does  not  seem  to  be  necessary  to  go  before  the  master,  to  take 
any  proof  on  the  subject,  before  the  sale.  For  the  owners  of  these 
two  parcels  of  the  mortgaged  premises  will  now  be  able  to  un- 
derstand their  respective  rights  so  as  to  explain  them  to  the  bid- 
^ders  at  the  sale. '  It  will  therefore  be  sufficient  to  direct  tlie  mas- 
ter to  put  up  and  sell  the  eighty-two  and  a  half  acres,  subject  to 
such  a  way  of  necessity  over  the  same,  if  any,  as  shall,  immedi- 
ately previous  to  such  sale,  exist  in  favor  of  the  then  owner  or 
owners  of  the  ten  acre  lot ;  under  the  original  conveyance  thereof 
to  Pearce,  and  the  subsequent  grants  of  the  same.  And  if  it  shall 
be  necessary  to  sell  the  ten  acre  lot,  under  the  decree,  there  must 
be  reserved  to  the  purchaser  of  that  lot  at  the  master's  sale,  the 
same  right  of  way,  if  any,  which  shall  have  existed  at  the  time* 
of  the  sale  of  the  eighty-two  and  a  half  acres,  in  favor  of  the  then 
owner  of  the  ten  acre  lot.  These  special  directions  are  necessary 
and  they  must  be  inserted  in  the  master's  deed,  in  order  to  preserve 
the  supposed  right  of  way,  if  it  in  fact  exists.  For  as  the  owner 
of  the  ten  acre  lot  is  a  party  to  the  decree,  an  absolute  sale  of  the 
eighty-two  and  a  half  acres,  without  reserving  the  right  of  way 
as  it  existed  previous  to  such  sale,  would  give  the  purchaser  a 
perfect  title  to  the  premises,  purchased  by  him,  discharged  of  any 
such  right. 

As  the  twenty  acres  conveyed  to  Conger,  in  1838,  was  con- 
veyed subject  to  the  payment  of  $400,  of  the  complainant's  mort- 
gags,  and  the  interest  on  that  amount,  the  owner  of  the  ten  acres 
has  the  right  to  insist  that  the  proceeds  of  the  twenty  acres,  to 
the  extent  of  the  $400  and  interest,  or  so  niuch  of  such  interest, 
as  has  not  already  been  paid  by  Conger  upon  the  mortgage  to 
the  complainants,  as  well  as  the  whole  proceeds  of  the  eighty 
two  and  a  half  acres,  shall  be  applied  in  payment  of  the  decree  in 
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this  causa,  before  resort  shall  be  had  to  the  ten  acre  lot.  And  as 
Ranney,  at  the  time  of  the  conveyance  of  the  eighty-two  and  a 
half  acre  lot  to  Conger  and  TuUer,  was,  as  the  owner  of  that  lot, 
eiUitled  to  have  the  f400  and  interest  chaT'ged>upon  the  twenty 
acres,  in  part  payment  of  the  mortgage  to  the  complainants,  and 
in  discharge  of  so  much  of  the  lien  upon  his  remaining  interest 
in  the  premises,  he  did  not  lose  that  right  by  the  conveyance  to 
Conger  and  Tuller.  For  the  taking  back  of  the  mortgage  from 
them  at  the  same  time,  for  a  portion  of  the  unpaid  purchase 
money,  preserved  the  right,  to  the  extent  of  the  moneys  secured  by 
and  still  due  r.pon  that  mortgage.  And  the  defendant  Grant,  as  the 
assignee  of  the  mortgage,  is  entitled  to  the  same  rights  as  between 
him  and  the  present  owners  of  both  moieties  of  the  tw.enty  acres. 
The  master  must  therefore  inquire  and  ascertain  how  much 
of  the  $400  and  interest  which  was  charged  upon  the  twenty 
acres  by  the  deed  of  November,  1838,  has  been  paid  by  the  own- 
ers of  the  twenty  acres,  towards  that  $400  and  interest ;  and  how 
much  thereof  still  remains  unpaid.  And  if  any  thing  was  paid 
upon  the  mortgage  to  the  complainants,  either  for  principal  or 
interest,  by  Conger  and  Tullei ,  or  by  Conger  alone,  after  they 
became  the  purchasers  of  the  e'ghty-two  and  a  half  acres,  with- 
out specifying  whether  it  was  paid  upon  account  of  the  $400 
chargeable  on  the  twenty  acres,  or  on  account  of  the  $600 
chargeable  on  the  eighty-two  and  a  half  acres,  the  master  must 
allow  four  tenths  of  it  as  a  payment  on  account  of  the  $400  and 
interest  charged  on  the  twenty  acres.  After  the  master  has  thus 
ascertained  how  much  there  is  still  chargeable  primarily  upon 
the  twenty  acres,  he  must  add  thereto  four  tenths  of  the  costs 
decreed  to  be  paid.  If  that  amount,  with  interest  thereon  to  the 
time  appointed  for  the  sale,  is  paid  to  him  previous  to  the  sale,  he 
must  apply  it'in  part  payment  of  the  debt  and  costs  due  to  the 
complainants.  And  in  that  case  he  is  not  to  sell  any  part  of  the 
twenty  acres,  unless  the  proceeds  of  the  other  two  parcels  of  the 
mortgage  shall  be  insufficient  to  pay  the  residue  of  the  amount 
due  upon  the  decree,  and  the  small  balance  still  due  upon  the 
mortgage  to  the  defendant  McComber.  This  last  mentioned 
mortgage  is  a  lien  upon  the  whole  of  the  mortgaged  premises. 
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But  as  all  the  conveyances  from  Ranney  contained  covenants  of 
warranty  against  it,  the  balance  still  due  thereon  is  primarily 
chargeable  upon  the  proceeds  of  the  eighty-two  and  a  half  acres, 
after  paying  the  amount  due  upon  the  decree  with  interest  and 
costs ;  and  should  be  deducted  from  the  amount  du-^  upon  the 
mortgage  of  Conger  and  Tuller  to  Ranney. 

If  the  amount  chargeable  primarily  upon  the  twemy  acres  is 
not  paid  before  the  sale,  the  master  must  sell  that  twwfity  acres 
first,  and  apply  the  proceeds,  or  so  much  thereof  as  may  ie  neces- 
sary, to  the  payment  of  the  amount  primarily  chargeai;;le  upon 
the  twenty  acres,  and  the  four  tenths  of  the  costs.  He  v  \nst  also 
sell  the  eighty-two  and  a  half  acres,  subject  to  the  supposed  right 
of  way  as  above  directed,  and  apply  the  proceeds  there  f  or  so 
much  as  may  be  necessary,  to  pay  the  remairiuer  of  the  d  bt  and 
costs  decreed  to  be  paid.  And  the  residue  of  such  procc'.ds,  or 
&o  much  as  may  be  necessary,  will  then  be  applicable  o  the 
payment  of  what  shall  hereafter  be  ascertained  to  be  due  upon 
the  mortgage  to  McComber.  If  the  proceeds  of  the  eight  /-two 
and  a  half  acres  are  not  sufficient  to  pay  the  balance  due  upon 
the  decree,  the  master  must  then  sell  the  ten  acre  lot  and  apply 
the  proceeds  thereof  or  so  much  as  may  be  necessary  to  satisfy 
the  deficiency.  And  if  that  is  not  suiEcient,  he  must  then  sell 
the  twenty  acre  lot,  if  it  has  not  already  been  sold. 

In  relation  to  the  mode  of  selling  the  twenty  acrefe,  it  is  not 
necessary  that  the  two  undivided  moieties  thereof,  which  belong 
to  Conger  and  to  the  heirs  of  Tuller,  should  be  sold  separately, 
in  order  to  protect  the  rights  of  the  several  parties  having  inter- 
ests therein.  A  sale  of  the  whole  together  will  save  the  expense 
of  a  subsequent  partition ;  and  the  proceeds  of  the  sale  of  the 
whole  together  can  be  subsequently  apportioned  and  applied  ac- 
cording to  the  equitable  rights  of  the  parties  now  interested  in 
that  portion  of  the  mortgaged  premises.  Conger  conveyed  the 
undivided  half  of  the  twenty  acres  to  Tuller  with  warranty.  It 
Tuller  therefore  had  paid  for  that  half,  his  heirs  would  have  a 
right  to  claim  that  the  whole  of  the  $400  and  interest,  which 
was  a  charge  upon  that  twenty  acres,  should  be  paid  out  of  the 
proceeds  of  the  undivided  half  thereof  which  remained  the  prop 
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Brty  of  Conger.  And  their  half  of  the  twenty  acres  should  :jo1 
be  sold  unless  the  proceeds  of  Conger's  half  are  insufficient  to 
pay  off  and  discharge  so  much  of  the  complainants'  debt  and 
costs,  and  of  the  balance  due  on  the  mortgage  to  McComber^  as 
is  properly  chargeable  upon  the  twenty  acres.  It  appears,  how- 
ever, that  TuUer  gave  back  a  mortgage  upon  the  half  of  the 
twenty  acres  conveyed  to  him,  to  secure  the  purchase  money ; 
and  that  this  half  of  the  twenty  acres  is  now  the  only  security 
for  the  payment  of  the  amount  remaining  due  upon  that  mort- 
gage. If  Conger  had  not  assigned  the  mortgage,  he  would  there- 
fore be  entitled  to  have  an  amount,  of  the  proceeds  o'f  Tuller's  half 
of  the  twenty  acres,  equal  to  what  is  still  due  upon  his  mortgage, 
applied  to  satisfy  the  proportion  of  the  decree  in  this  cause  which 
is  equitably  chargeable  upon  the  twenty  acres.  But  as  Conger 
has  assigned  his  mortgage  to  Martindale,  as  between  Conger 
and  the  assignee  of  that  mortgage,  equity  requires  that  the 
whole  amount  justly  chargeable  upon  the  twenty  acres  should 
be  paid  out  of  the  proceeds  of  Conger's  half  of  the  twenty  acres, 
if  such  proceeds  are  sufficient  for  that  purpose ;  so  as  to  enable 
the  assignee  of  the  mortgage  to  obtain  satisfaction  thereof,  if  pos- 
sible, out  of  the  proceeds  of  the  other  half  of  the  twenty  acres. 

There  are  many  other  parties  to  this  suit  who  are  not  before 
the  court  on  this  application,  and  who  may  have  equitable 
claims  upon  the  surplus  moneys,  which  may  arise  upon  the  sale 
of  different  portions  of  the  mortgaged  premises,  after  satisfying 
the  amount  which  is  payable  under  the  decree.  All  that  can  be 
done  now,  therefore,  is  to  direct  the  order  of  sale  of  the  different 
parcels  which  it  may  be  necessary  to  sell  to  pay  the  amount  which 
is  due  upon  the  decree,  with  interest  and  costs.  The  residue 
of  the  proceeds  of  the  several  parcels  sold,  must  be  brought 
into  court ;  so  that  the  rights  of  the  several  persons  interested 
therein  may  be  settled,  upon  a  reference  to  a  master,  under  the 
provisions  of  the  136th  rule.  And  the  master  who  makes  the 
sale  must  be  directed  to  state,  in  his  report  of  the  sale,  the  amoimt 
which  each  separate  parcel  of  the  mortgaged  premises  sold  by 
nim  under  the  decree  brought  at  such  sale. 

.in  order  must  be  entered  directing  the  decree  to  be  onended 
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nunc  pro  tunc,  as  above  directed,  and  containing  the  necessary 
instructions  to  the  master  to  make  the  sale  conformably  to  the 
principles  herein  stated,  and  to  make  his  report  accordingly.  The 
master  must  assign  a  time  and  place  for  the  parties  to  attend  be- 
fore him,  for  the  ascertainment  of  the  amount  which  is  primarily 
chargeable  upon  the  twenty  acres  belonging  to  Conger  and  the 
heirs  o^Tuller,  on  accoimt  of  the  $400  and  interest  specified  in 
the  deed  of  November,  1838 ;  and  he  must  direct  notice  to  be 
given  to  the  solicitor  of  Grant,  as  well  as  to  the  solicitor  of 
Conger  and  Sprague.  Grant  must  also  pay  to  the  solicitor  of 
the  two  last  named  defendants  their  costs  upon  this  applicatioUj 
as  fixed  by  the  rule  of  this  court. 


Caggee.  vs.  Howard. 


The  l39th  rule,  relative  to  the  appointment  of  the  same  person  as  receiver  in  different 
creditor's  suits,  or.ij-  eitendsto  the  case  of  two  or  more  bills  filed  by  different  per- 
sons against  the  sams  judgment  debtor ;  and  does  not,  in  terms,  apply  to  casei 
where  the  first  suit  is  against  two  defendants,  one  of  whom  ia  not  a  party  to  the 
second  suit. 

The  object  of  the  139th  rule  was  to  save  the  expense  of  different  receiverships,  and 
to  prevent  a  conflict  of  claims,  between  receivers,  as  to  the  property  assigned  to 
them  respectively  by  the  defendants  in  the  different  suits.  The  principle  of  the 
rule  should  therefore  be  adhered  to,  even  wliere  the  same  person  is  made  a  defen- 
dant alone  in  one  suit,  and  is  joined  with  others  as  defendant  in  another  suit; 
when  the  defendants  in  the  respective  suits  have  no  conflicting  claims ;  and  where 
the  receiver  in  one  suit  is  willmg  to  act  as  receiver  in  the  other,  and  to  give  such 
additional  security  as  is  required  by  the  court. 

In  cases  coming  within  the  rule,  a  receiver  who  has  consented  to  accept  the  trust  in 
one  suit  may  be  compelled  to  accept  and  execute  the  trust  in  a  second  suit;  pro- 
vided both  suits  are  commenced  before  the  chancellor,  or  before  the  same  vice  chai> 
cellor ;  so  as  to  give  the  court  jurisdiction  over  such  receiver.  And  if  the  receive* 
refuses  to  give  security  in  the  second  suit,  he  may  be  removed  from  his  trust  u 
receiver  in  the  first ;  and  the  court  may  appoint  another  person  receiver  in  both 
suits. 

'I  he  assignment  to  the  receiver,  executed  by  the  defendant  in  a  creditor's  suit,  need 
not  contain  a  reservation  of  property  which  he  holds  merely  in  the  character  of 
trustee  for  others,  upon  a  valid  trust,  and  in  which  property  he  has  no  beneficii/ 
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interest.  Uor  is  it  necessary  that  the  assignment  should  except  property  which 
the  defendant  has  already  assigned  to  a  receiver  appointed  in  a  previous  suit. 
But  such  an  assignment  should  contain  an  exception  of  such  property  as  is  by  law 
exempted  from  sale  on  execution ;  where  it  is  made  to  appear  to  the  master  that 
the  defendant  is  entitled  to  have  any  part  of  his  property  thus  exempted ;  and  this, 
notwithstanding  the  general  language  of  the  order  of  reference. 

This  was  an  application,  by  the  defendant  in  a  creditor's 
suit,  for  an  order  that  the  master  review  his  decision  as  to  the 
person  to  be  appointed  the  receiver  in  this  cause,  and  also  that 
he  review  his  decision  as  to  the  form  of  the  assignment  which 
the  defendant  was  required  to  execute,  under  the  decree.  The 
suit  was  commenced  in  July,  1845,  against  L.  Howard,  the  only 
defendant  therein ;  and  the  usual  decree  was  obtained,  including 
a  direction  for  the  appointment  of  a  receiver,  <fcc.  according  to 
the  provisions  of  the  191st  rule.  Upon  the  execution  of  the 
order  of  reference,  it  appeared  that  a  former  creditor's  hill  had 
been  filed  before  the  vice  chancellor  of  the  first  circuit,  in  1843, 
by  T.  W.  Birdsall  and  others,  against  the  present  defendant  and 
J.  Walsh ;  that  soon  after  the  commencement  of  that  suit,  W.  J. 
iSchenck  was  appointed  a  receiver  therein,  and  gave  security  for 
the  performance  of  his  trust,  in  the  sum  of  $500.  The  defen- 
dant in  the  present  suit,  therefore,  insisted  before  the  master,  that 
Schenck  mnst  be  appointed  as  the  receiver  in  this  suit  also ;  and 
that  it  was  improper  to  appoint  any  other  person.  The  com- 
plainant however  produced  proof  that  Schenck  absolutely  refused 
to  consent  to  act  as  receiver  in  this  suit.  The  master  thereupon 
appointed  D.  Hinds  such  receiver,  and  required  him  to  give 
security  in  the  sum  of  $3000  for  the  faithful  execution  of  his 
trust.  The  master  settled  the  form  of  an  assignment  to  be  exe- 
cuted by  the  defendant ;  which  the  latter  objected  to,  upon  the 
ground  that  it  did  not  contain  an  exception  of  the  property- 
which  he  had  assigned  to  the  receiver  in  the  former  suit ;  or  of 
property  held  by  the  defendant  in  trust ;  or  of  property  which 
was  not  liable  to  executiovi.  The  master  overruled  these  objec- 
tions, and  settled  an  assignment  which  purported  to  transfer  to 
the  receiver  all  the  estate,  real  and  personal,  chattels  real,  mo- 
neys, outsta^iding  debts,  things  in  action,  equitable  interests, 
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property  and  effects  whatsoever  of  the  defendant,  or  belonging 
to  or  due  to  him,  or  in  which  he  had  any  estate,  right,  title  oi 
interest,  at  the  time  of  the  commencement  of  the  complainant's 
suit ;  subject  to  the  present  and  future  order,  direction  and  con- 
trol of  the  court  of  chancery  in  relation  thereto. 

N.  Hill  Jan.,  for  the  complainant. 

J.  Edwards,  for  the  defendant; 

The  Chancellor.  The  master  was  right,  in  this  case,  in 
refusing  to  appoint  Schenck  the  receiver,  although  he  had  been 
duly  appointed  in  the  suit  commenced  against  this  defendant 
and  Walsh  about  two  years  before.  The  139th  rule  did  not  in 
terms  apply ;  as  the  language  of  the  rule  only  extends  to  the 
case  of  two  or  more  bills,  filed  by  different  persons,  against  the 
same  judgment  debtor  or  judgment  debtors.  The  object  of  the 
rule,  however,  was  to  save  the  expense  of  different  receiverships, 
and  to  prevent  a  conflict  of  claims  between  them  as  to  the  prop- 
erty assigned  to  them  respectively,  by  the  defendant,  in  the  dif- 
ferent suits.  The  principle  of  the  rule  should  therefore  be  ad- 
hered to,  even  where  the  same  person  is  made  a  defendant  alone 
as  the  judgment  debtor  in  one  suit,  and  is  joined  with  others  as 
defendants  in  another  suit ;  v/here  the  defendants  in  the  respec- 
tive suits  have  no  conflicting  claims  with  each  other  in  relation 
to  the  property  which  is  directed  to  be  assigned  and  delivered  to 
the  receiver ;  provided  the  receiver  in  one  suit  is  willing  to  act  as 
the  receiver  in  the  other,  and  to  give  such  additional  security  as  is 
required  by  the  court.  In  cases  coming  ,within  the  terms  of  the 
rule,  a  receiver  who  has  consented  to  accept  the  trust  in  one  suit  has 
no  right  to  decline  it  in  another.  And  where  the  suits  are  all  com- 
menced before  the  chancellor,  or  before  the  same  vice  chancellor, 
so  as  to  give  the  same  judge  of  the  court  jurisdiction  over  such  re- 
ceiver, he  may  be  compelled  to  accept  and  execute  the  trust,  in  a 
second  suit.  Or  if  he  will  not  give  the  additional  security,  which 
may  be  required  of  him  in  such  second  suit,  the  court  may  remove 
him  from  his  receivership  in  the  first  suit,  and  appoint  anotHei 


,846.]  CASES  IN  CHANCERY.  37] 


Cagger  ».  Howard. 


persoii  receiver,  in  both  suits,  who  is  able  and  willing  to  give 
the  additional  security  required. 

Here  the  first  suit  was  commenced  before  the  vice  chancel- 
lor of  the  first  circuit,  who  alone  has  the  power  to  remove  such 
receiver  in  case  he  should  neglect  to  accept  the  trust  and  to 
give  the  additional  security  required  in  the  present  suit.  The 
evidence  before  the  master  who  appointed  the  receiver  in  1843, 
must, have  showed  that  a  bond  in  the  penalty  of  $500  was  suffi- 
cient to  cover  all  the  property  which  the  judgment  debtors  then 
had.  But  in  this  suit,  the  master  has  decided  that  the  receiver 
must  give  security  in  the  sum  of  $3000.  It  is  evident,  therefore, 
that  the  greatest  portion,  if  not  all,  of  the  property  which  the  defen- 
dant had  at  the  time  of  the  filing  of  the  present  bill,  was  property 
acquired  by  him  since  the  former  suit  was  commenced.  Or  that 
the  former  receiver  has  been  guilty  of  a  neglect  of  his  duty ;  or 
that  there  had  been  collusion  between  the  purchaser  of  the  com- 
plainant's demand  in  the  former  suit  and  the  defendant,  to  keep 
the  property  out  of  the  hands  of  other  creditors.  For  Schenck,  the 
receiver  in  the  former  suit,  swears,  that  although  he  consented 
to  be  appointed  receiver  in  that  suit,  he  never  acted  as  the 
receiver,  and  was  never  called  on  to  act  as  such  ;  and  that  he 
did  not  know  the  defendant  Howard.  Even  the  delandant  him- 
self testified  before  the  master  that  he  did  not  know  that  he  ever 
executed  an  assignment  of  his  property.  The  receiver  also 
appears  to  be  ignorant  of  the  fact  that  an  assignment  was  exe 
cuted ;  though,  from  the  testimony  of  Robinson,  it  appears  thai 
an  assignment  must  at  some  time  have  been  made,  so  that  it 
came  into  the  hands  of  the  complainants'  solicitor  in  that  suit. 
So  much  of  this  application,  therefore;  as  seeks  to  reverse  the 
decision  of  the  master  appointing  Hinds  the  receiver,  in  this 
cause,  must  be  denied  with  costs. 

This  disposes  of  the  original  application,  which  was  directed 
to  stand  over  for  the  purpose  of  enabling  the  defendant  to  pro- 
cure afiidavits,  &c.  He  now  shows  that  he  was  a  households 
and  had  a  family  in  this  state,  before  the  commencement  of  this 
suit,  and  at  the  time  of  the  decree  in  this  cause.  There  was  no 
necessity  that  the  assignment,  to  be  executed  by  the  defendant, 
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should  contain  an  express  reservation  of  property  which  he  held 
merely  in  the  character  of  trustee  for  others,  upon  a  valid  and 
subsisting  trust,  and  in  which  property  the  defendant  had  no  bene" 
ficial  interest.  For  the  assignment,  upon  its  face,  shows  that  it 
is  made  under  an  order  of  the  court  directing  the  appointment  of 
a  receiver  of  the  money,  property,  things  in  action,  and  effects 
of  the  defendant  merely.  Nothing  will  pass,  therefore,  undei 
the  general  words  of  that  assignment,  except  property,  or  things 
in  action,  in  which  the  defendant  had  some  beneficial  interest 
at  the  time  of  the  commencement  of  the  suit.  Nor  was  it  neces- 
sary to  except  property  which  the  defendant  had  already 
assigned  to,  the  receiver  appointed  in  the  suit  commenced  in 
1843.  However  broad  the  terms  of  the  assignment  may  be,  it 
is  impossible  that  it  should  transfer  to  the  receiver  property  in 
which  the  defendant  had  no  .interest,  whatever,  at  the  time  of  the 
execution  of  such  assignment.  But  in  this  case,  if  the  defen- 
dant had  any  interest  in  property  which  he  had  assigned  to  the 
receiver  in  the  former  case,  it  was  proper  that  the  defendant 
should  assign  it  to  the  receiver  in  this  suit;  so  that  the  latter 
would  have  the  right  to  claim  so  much  thereof  as  might  not 
eventually  be  found  to  belong  to  the  complainants  in  such, 
former  suit,  and  might  call  upon  the  former  receiver  to  account 
for  the  same.  Again,  the  defendant  does  not  distinctly  state  that 
he  now  has  any  property,  or  things  in  action,  in  which  he  had  a 
beneficial  interest  at  the  time  of  the  commencement  of  the 
former  suit  in  1843. 

The  defendant's  objection  that  the  assignment,  as  settled  by 
the  master,  should  have  contained  an  exception  of  property 
which  was  not  liable  to  execution,  was  much  too  broad ;  as 
that  exception  would  have  embraced  all  equitable  interests,  as 
well  as  all  chosgs  in  action,  of  the  defendant.  I  presume  the 
defendant  only  intended,  however,  to  claim  an  exception  of  such 
articles  as  were  by  law  exempted  from  sale  on  execution,  by 
reason  of  the  party  against  whom  the  execution  is  issued  being 
n  housekeeper  or  having  a  family  for  which  he  provides.  To 
that  extent,  the  defendant  in  a  creditor's  bill  is  to  be  permitted  to 
retain  his  property^     And  the  assignment  to  the  receiver  shoilld 
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contain  an  exception,  by  some  appropriate  words,  which  will 
prevent  the  legal  title  to  such  exempt  property  from  passing  to 
the  receiver  by  such  assignment ;  where  it  is  made  to  appear  to 
the  master  that  the  defendant  is  entitled  to  such  exemption. 
Even  if  the  order  for  the  appointment  of  the  receiver,  and  directing 
the  defendant  to  assign  and  deliver  over  his  property,  is  express- 
ed in  general  terms,  and  contains  no  exception  of  exempt  prop- 
erty, the  master,  upon  ascertaining  the  fact  that  the  defendant  is 
entitled  to  the  benefit  of  the  statutory  exemption,  should  insert 
the  proper  exception  in  the  assignment ;  notwithstanding  this 
general  language  of  the  order  of  reference.  [See  Fitzhugh  v. 
Everingham,  6  Paige's  Rep.  29.) 

It  does  not  distinctly  appear,  in  this  case,  whether  the  debt 
upon  which  the  judgment  that  forms  the  foundation  of  this  suit 
was  recovered,  W£is  contracted  before  or  after  the  act  of  1842, 
increasing  the  amount  of  exempt  property ;  though,  from  the 
examination  of  the  defendant,  it  is  probable  that  a  part  of  the 
debt  was  contracted  as  early  as  1 837.  In  any  event,  however, 
the  defendant,  as  a  householder,  was  entitled  to  the  exemption 
allowed  by  the  twenty-second  section  of  the  article  of  the  revised 
Ptatutes  relative  to  executions  against  property.  (2  R,  >S.  367.) 
The  assignment,  as  settled  by  the  master,  must,  therefore,  be 
modified  by  inserting  therein  the  following  exception  immedi- 
ately before  the  commencement  of  the  habendum  clause : 
"  Except  such  articles  of  property  as  were,  at  the  time  of  making 
the  above  recited  order,  legally  exempt  from  levy  and  sale  under 
any  execution  which  might  have  been  issued  o;i  the  judgment, 
against  the  said  party  of  the  first  part,  mentioned  and  set  forth 
in  the  bill  of  complaint  filed  in  the  cause  aforesaid,  in  the  court 
of  chancery ;  upon  the  ground  that  the  said  party  of  the  first 
part  was,  at  the  time  of  making  such  order,  a  householder,  or 
had  a  family  for  which  he  provided."  Such  an  exccfftion  wil. 
protect  all  the  rights  of  the  defendant,  whether  the  debt  for 
which  the  complainant's  judgment  was  recovered  was  contracted 
before  or  after  the  passage  of  the  act  of  1842,  enlarging  the 
Rmount  of  property  which  is  exempt  from  sale  upon  execution. 
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And  it  will,  at  the  same  time,  secure  to  the  complainant  all  Jiis 
legal  and  constitutional  rights  to  obtain  satisfaction  of  his  debt 
out  of  the  property  of  the  defendant. 


Markham  vs.  Markham. 

Where  an  answer  on  oath  is  waived,  and  affidavits  of  disinterested  witnesses  in  sup- 
port of  an  injiinction  are  annexed  to,  and  filed  and  seryed  vrith  the  bill,  the  afB- 
davits  in  support  of  the  answer,  and  upon  which  the  defendant  relies  in  his  appli- 
cation  to  dissolve  the  injunction,  must  either  be  served  upon  the  complainant')) 
solicitor  with  the  answer,  or  must  be  served  on  him  the  usual  length  of  time  before 
the  making  of  the  motion  to  dissolve  the  injunction. 

Upon  a  motion  to  dissolve  an  injunction,  on  bill,  answer  and 
affidavits,  where  an  answer  on  oath  was  waived,  and  the  charges 
in  the  bill  were  supported  by  the  affidavits  of  disinterested  wit 
nesses,  as  authorized  by  the  37th  rule ; 

A.  Taber,  for  the  defendant,  offered  to  read  affidavits,  in  sup 
port  of  the  answer,  which  affidavits  had  not  been  served  upon 
the  adverse  party  with  the  answer,  or  otherwise. 

H.  M.  Collier,  for  the  complainant,  objected  that  these  affida- 
vits could  not  be  read  on  the  motion. 

The  Chancellor  said,  that  to  entitle  the  defendant  to  read 
affidavits  in  support  of  his  answer,  in  such  a  case,  he  must  either 
file  them  with  his  answer,  and  serve  copies  thereof  upon  the 
solicitor  of  the  adverse-party  with  such  answer,  or  he  must  serve 
them  wjta  his  notice  of  motion  to  dissolve  the  injunction,  and 
must  give  notice  to  the  complainant's  solicitor,  that  theywiL 
be  read  upon  the  hearing  of  such  motion. 
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the  con;pIainant,  in  a  suit  for  a  divorce,  who  asks  for  a  decree  declaring  the  cliildren 
of  the  defendant  illegitimate,  must  produce  some  further  evidence  of  his  non-accesa 
than  the  mere  fact  that  his  vfife  was  living  in  adulteiy  with  another  person. 

The  maxim,  pater  est  quern,  nwptia  demonstrarvt  is  founded  upon  very  strong 
reasons  of  policy  as  well  as  of  law.  And  courts  should  not  unsettle  the  title  to 
property,  nor  put  the  status  of  any  one  in  jeopardy,  by  speculating  upon  the  mere 
probabilities  in  favor  of  the  illegitimacy  of  a  child  who  may,  or  may  not,  have  been 
begotten  by  the  husband  of  its  mother. 

The  ancient  rule  of  the  common  law,  that  the  husband  must  be  presumed  to  be  the 
father,  if  he  was  within  the  realm  during  any  part  of  the  period  of  geatition,  has 
long  since  been  repudiated  by  the  courts. 

It  is  not  necessary,  in  order  to  bastardize  the  issue,  that  the  evidence  should  be  such 
as  to  render  it  impossible  that  sexual  intercourse  should  have  taken  place  between 
the  husband  and  wife.  It  is  suificient  if  it  proves  beyond  a  reasonable  doubt, 
that  no  such  intercourse  did  take  place,  during  the  usual  period  of  gestation,  pre- 
vious to  the  birth  of  the  child. 

The  court  of  chancery,  upon  dissolving  the  marriage  contract  for  the  adultery  of  the 
wife,  is  not  authorized  to  declare  one  of  her  children  illegitimate,  who  must  have 
been  begotten  before  the  commission  of  the  adultery  charged  in  the  complainant's 
bill. 

Where  the  wife  of  the  complainant  was  for  several  years  living  in  the  same  place 
with  him,  as  the  concubine  or  kept  mistress  of  another  person,  the  husband  in  the 
meantime  making  no  exertions  to  break  up  the  adulterous  intercourse ;  Held  that, 

-  in  the  absence  of  evidence  of  non-access,  the  complainant  must  be  presumed  to  be 
the  father  of  the  children  begotten  upon  his  wife  during  that  time ;  and  that  he 
was  not  entitled  to  a  decree  declaring  such  children  to  be  illegitimate. 

The  bill  in  this  case  was  filed  by  the  husband  to  obtmn  a 
divorce  from  his  wife,  upon  the  ground  of  her  adultery.  It  appear-, 
ed  from  the  bill  that  the  defendant  had  two  children  ;  who,  as  the 
complainant  charged,  were  illegitimate.  And  from  the  proofs  it  ap- 
peared that  she  had  another  child  born  a  short  time  after  the  filing 
of  the  complainant's  bill.  The  master  to  whom  it  was  referred 
to  take  proofs  of  the  facts  and  circumstances  stated  in  the  bill, 
reported  that  the  defendant  had  been  guilty  of  the  adultery 
charged  ;  and  that  all  three  of  the  children  were  illegitimate. 


//  Fuller,  for  the  complainant. 
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The  Chancellor.  The  adultery  is  sufficiently  established, 
in  this  case,  to  entitle  the  complainant  to  a  divorce.  But  the 
master  erred  in  supposing  that  the  testimony  before  him  was 
suilicient  to  authorize  the  court  to  declare  all  the  children  ille- 
gitimate. The  statute  declares  that  when  the  husband  is  com- 
plainant, the,  legitimacy  of  children  born  or  begotten  before  the 
commission  of  the  offence  charged,  shall  not  be  affected  by  the 
decree.  And  even  as  to  children  begotten  after  that  time,  and  . 
before  the  commencement  of  the  suit  for  the  divorce,  their  legiti- 
macy shall  be  presumed  until  the  contrary  is  shown.  (2  R.  iS. 
145,  §  42.)  The  first  offence  of  adultery  charged  in  the  com- 
plainant's bill,  in  this  case,  is  stated  therein  as  having  occurred 
sometime  in  the  year  1841,  but  without  stating  at  what  particu- 
lar time  of  the  year.  It  cannot,  however,  be  presumed  to  have 
occurred  so  as  to  have  broken  off  sexual  intercourse  betweeu 
the  complainant  and  the  defendant  until  the  time  when  he  says 
he  first  learned  the  fact,  in  July  or  August  of  that  year.  If  the 
eldest  child,  therefore,  was  born  within  the  usual  period  of  gesta- 
tion from  the  first  of  July,  1841,  it  must  have  been  begotten  be- 
fore the  time  of  the  cotnmission  of  the  first  offence  charged  in 
the  bill.  At  least  such  is  the  legal  presumption,  in  the  absence 
of  any  evidence  of  a  premature  birth.  The  time  of  the  birth  of 
such  first  child,  however,  is  not  stated  either  in  the  bill  or  in  the 
proofs,  so  as  to  enable  the  court  to  form  an  opinion  whether  it 
was,  or  was  not  begotten  before  the  commission  of  the  first 
offence  charged  in  the  bill.  It  is  true,  one  of  the  witnesses,  who 
was  examined  in  December  last,  stated  that  the  defendant  had 
lived  and  cohabited  with  her  paramour  for  the  last  five  years, and 
that  her  eldest  child  was  born  more  than  one  year  after  she  com- 
menced living  with  him.  That,  however,  would  extend  tha 
adulterous  intercourse  back  into  1840,  and  would  not  show  that 
the  child  was  begotten  after  the  commission  of  the  first  ofience 
charged  in  this  bill.  The  time  of  the  birth  of  that  child  should 
at  least  have  been  ascertained,  to  enable  the  court  to  see  whether 
it  was  probably  begotten  after  'he  first  offence  charged.  For  if 
it  was  begotten  before  that  timv;,  the  court  has  no  jurisdiction  to 
declare  it  illegitimate ;  even  if  the  fact  of  the  non-access  of  the 
Imsband  was  fully  established.     (2  E.  S.  145,  §  44.) 
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Again ;  the  mere  fact  that  the  wife  of  the  complainant  was 
iving  in  the  same  place  with  him  as  the  mistress  or  concubine 
of  another  man,  for  several  years,  the  husband  in  the  meantime 
making  no  exertions  to  break  up  such  adulterous  intercourse, 
and  taking  no  steps  to  obtain  a  divorce,  is  not  sufficient  evidence 
from  which  the  non-access  of  the  husband  can  be  legally  pre- 
sumed ;  so  as  to  entitle  him  to  a  decree  bastardizing  the  chil- 
dren of  his  wife.  The  bill  states  the  residence  of  the  complainant 
to  be  in  Schenectady,  where  the  defendant  and  her  paramour  are 
proved  to  have  also  openly  cohabited  together.  And  the  husband, 
in  substance,  admits  that  he  was  acquainted  with  their  adulterous 
intercourse  more  than  four  years  previous  to  the  filing  of  his  bill. 
Some  farther  evidence,  therefore,  should  have  been  produced  by 
him  to  prove  his  non-access  in  the  meantime.  In  a  case  in  the 
year  books,  (1  Hen.  6,  3,  7,)  Justice  Rolf  says,  "  Although  the 
wife  leaves  her  husband  and  lives  with  an  adulterer,  her  son  is 
legitimate  and  shall  inherit,  unless  his  adversary  can  show  some 
special  matter.''  In  other  words,  the  party  insisting  upon  the 
illegitimacy  of  the  son  born  in  wedlock,  must  give  some  farther 
evidence  of  the  non-access  of  the  husband,  than  the  mere  fact 
that  the  wife  was  living  in  adultery  with  another.  The  legal 
maxim,  pater  est  quern  nupticB  demonsirani,  is  founded  upon 
very  strong  reasons  of  policy,  as  well  as  of  law.  And  courts 
should  not  be  permitted  to  unsettle  the  title  to  property,  or  to 
putthe  sto^MS  of  any  one  in  jeopardy,  by  speculating  upon  the 
mere  probabilities  in  favor  of  the  illegitimacy  of  a  child,  who 
might  or  might  not  have  been  begotten  by  the  husband  of  its 
mother.  In  the  strong  language  of  Lord  President  Blair,  in 
Routledge  v.  Carruthers,  {Nicol.  Adult.  Bast.  161,)  "  this  legal 
maxim,  that  he  is  the  father  whom  the  nuptials  show  to  be  so, 
is  the  foundation  of  every  man's  birth  and  status.  It  is  a  plain 
and  sensible  maxim,  which  is  the  corner  stone,  the  very  founda- 
tion on  which  rests  the  whole  fabric  of  human  society ;  and  if 
you  allow  it  once  to  be  shaken,  there  is  no  saying  what  conse- 
quences may  follow."  The  ancient  rule  of  the  common  law 
.  Was,  that  the  husband  must  be  presumed  to  be  the  father,  if  he 
was  within  the  realm,  during  any  part  of  the  time,  within  the  ex- 

Voi,.  I.  48 
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treme  limits  of  the  period  allowed  for  gestation.  This  rule  has 
long  since  been  repudiated  by  the  courts,  as  not  consistent  either 
with  reason  or  common  sense.  For,  other  evidence  of  the  non- 
access  of  the  husband,  is  frequently  as  strong  and  satisfactory  to 
show  the  actual  impossibility  that  the  husband  could  have  been 
the  father  of  the  child.  Nor  is  it  necessary  that  the  evidence  should 
be  such  as  to  render  it  impossible  that  sexual  intercourse  should 
have  taken  place  between  the  husband  and  wife.  It  is  sufficient 
if  it  proves,  beyond  a  reasonable  doubt,  that  no  such  intercourse 
did  take  place.  But  though  I  utterly  reject  the  ancient  strict 
ness  of  the  rule  on  this  subject,  and  with  it  the  coarse  elucida- 
tion of  the  rule  adopted  by  judge  Rickhill,  in  Flettsham  ani 
Julian^  ( Year  Book.,  7  Hen.  Ath,  9,  13,)  which  the  great  dra- 
matist afterwards  puts  in  the  mouth  of  King  John,(a)  I  can- 
not consent  to  relax  the  settled  rule  of  the  law  on  this  subject 
beyond  what  was  done  by  this  court  in  the  case  of  Cross  v.  Cross, 
(3  Paige's  Rep.  139;) 

The  usual  decree  for  a  divorce  must  be  entered  in  this  case, 
but  without  bastardizing  the  children  ;  unless  the  complainant 
prefers  to  have  the  case  referred  back  to  the  master,  to  enable  the 
latter  to  receive  evidence  of  the  actual  non-access  of  the  husband : 
or  proof  that  he  was  residing  at  such  a  distance  from  her  at  the  time 
these  children  must  have  been  begotten,  or  such  of  them  as  were 
not  begotten  previous  to  the  adultery  charged  in  the  bill,  as  fully 
to  rebut  the  presumption  that  they  are  his  children.  If  he  pre- 
fers to  have  a  further  inquiry  on  that  subject,  the  matter  will  be 
referred  back  to  the  master  to  review  his  report,  and  to  take 
further  testimony;  and  the  entry  of  the  decree  in  the  meantime 
will  in  that  case  be  suspended. 

(a,)      K.  John.  "  Sirrah,  your  brother  is  legitimate ; 
Your  father's  wife  did  after  wedlock  bear  him : 
And,  if  she  did  play  false,  the  fault  was  her's : 
Which  fault  lies  on  the  hazards  of  all  husbands 
That  marry  wives.    Tell  me,  how  if  my  brother, 
Who,  as  you  say,  took  pains  to  get  this  son, 
Had  of  your  father  claimed  this  son  for  his^ 
In  sooth,  good  friend,  your  father  might  have  kept 
Thb  calf,  bred  from  his  cow,  from  all  the  world." 

{King  John,  act  1,  scene  1.) 
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Jarvis  vs.  Palmer. 

A  decree  or  order  entered  by  consent  of  both  parties,  before  a  vice  chai^Uor,  can- 
not be  appealed  from,  although  both  parties  consent  that  either  may  appeal. 

This  was  an  appeal  from  an  order  purporting  to  have  been 
made  by  the  vice  chancellor  of  the  first  ciicuit,  but  which  was 
made  by  the  consent  of  the  counsel  for  both  parties.  The  con- 
sent to  the  order  also  contained  an  express  stipulation,  that  such 
consent  was  to  be  without  prejudice  to  the  right  of  either  party 
to  appeal  from  such  order. 

R.  F.  Winslow,  for  the  appellant. 

Charles  Edwards,  for  the  respondent. 

The  Chancellor.  The  court  is  only  authorized  to  hear 
appeals  from  decisions  actually  made  by  vice  chancellors.  The 
parties  cannot,  by  consent,  have  a  decree,  or  order,  eatered, 
with  liberty  to  appeal  from  the  same.  The  appellate  court 
cannot,  in  this  way,  be  compelled  to  take  original  jurisdiction 
and  decide  questions  pending  before  a  vice  chancellor. 

The  appeal  being  unauthorized  must  be  dismissed,  but  being 
by  consent  it  must  be  without  costs  to  either  party. . 


Hoes  and  others  vs.  Van  Hoesen. 

[Affirmed,  How.  Cas.  871;  1 N.  T.  120.] 

W^ere  a  reversionary  interest  in  personal  property  is  not  disposed  of  by  the  will  of 
a  testator,  it  does  not  necessarily  belong  to  those  who  may  happen  to  be  hie  next 
of  kin  at  the  termination  of  the  particular  estate  or  interest  in  such  properly 
which  is  bequeathed  by  him.  But,  as  an  interest  in  property  undisposed  of  by 
the  will,  it  helongs  to  the  widow  and  next  of  kin  of  the  decedent,  who  were  enti- 
tled to  distributive  shares  in  such  unbequeatfaed  interest  at  the  death  of  th« 
testator. 

And  if  any  of  the  pat  les  entitled  to  such  distributive  shares  die  without  disfo^ing  of 
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their  interests  therein,  their  shares  will  go  to  their  personal  representatives,  as  a 
part  of  the  personal  estate  of  such  decedents. 

An  nitcrest  in  the  personal  estate  of  the  testator,  given  by  his  will  to  a  lagatee  who 
is  in  esse,  although  it  is  not  to  vest  in  possession  until  after  the  death  of  another 
person,  vests  in  interest  in  the  legatee  immediately  upon  the  death  of  the  testator ; 
and  is  capable  of  being  released  by  such  legatee  at  any  time. 

It  is  a  general  rule  that  where  there  is  a  particular  recital  in  a  release,  and  nothing 
appears  on  the  face  of  the  instrument  to  show  that  any  thing  beyond  the  matter 
of  such  recital  was  intended  to  be  discharged,  general  words  of  release  following 
such  recital  will  be  qualified  by  it;  so  as  not  to  discharge  other  claims  which  were 
not  in  the  contemplation  of  the  parties. 

But  the  rjnstrijction  of  a  release  must  depend  upon  the  language  of  the  instrument 
itself;  an3  extrinsic  evidence  cannot  be  resorted  to,  for  the  purpose  of  showing 
the  iatention  of  the  party  executing  such  release. 

The  personal  estate  of  a  testator  is  the  primary  fund  for  the  payment  of  debts;  not- 
withstanding the  will  contains  an  express  dedication  of  a  portion  of  the  real  estate 
for  the  payment  of  debts  or  legacies,  and  the  testator  has  disposed  of  all  his  per- 
sonal estate  specifically. 

It  is  a  general  rule  also,  that  the  personal  estate  is  the  primary  fund  for  the  payment 
of  legacies,  although  such  legacies  are  charged  upon  real  estate ;  whether  such 
real  estate  be  devised,  with  a  direction  to  the  legatee  to  pay  the  legacies,  or  is 
charged  with  such  legacies,  or  is  given  to  trustees  for  that  purpose. 

But  in  reference  to  legacies,  an  absolute  and  specific  disposition  of  all  the  personal 
estate  of  the  testator,  and  not  a  mere  residuary  bequest,  is  sufficient  to  manife^ 
the  intent  of  the  testator  to  charge  the  realty  in  exoneration  of  the  personalty. 

Where  the  personal  estate  is  not,  in  terms,  exonerated  from  the  payment  of  debts  or 
legacies,  and  where  the  debts  and  legacies  are  not  declared  to  be  chargeable  upon 
the  real  estate  exclusively,  an  iiiterest  in  personal  property  not  disposed  of  ty  the 
will  is  not  exonerated ;  but  is  the  primary  fund  for  the  payment  of  legacies  as 
well  as  debts. 

Even  where  the  personal  estate  is  in  terms  exonerated,  for  the  benefit  of  a  particu- 
lar legatee,  and  not  for  the  benefit  of  the  estate  generally,  the  failure  of  the 
particular  bequest  destroys  the  exoneration,  pro  taMo. 

This  was  an  appeal,  by  the  defendant,  from  a  decree  of  the 
late  vice  chancellor  of  the  third  circuit.  Matthew  Van  Hoesen 
died  in  1817,  seised  of  a  farm  in  Columbia  county  worth  nine 
or  ten  thousand  dollars,  and  possessed  of  personal  property, 
exclusive  of  farming  utensils,  furniture,  and  stock  on  the  farm, 
of  the  value  of  about  $5000.  He  left  a  widow,  and  three  sons, 
John,  the  defendant  in  this  suit,  George  and  Lambert,  and  three 
laughters,  Maria,  now  the  wife  of  C.  C.  Hoes,  and  Ann,  the 
ttrife  of  A.  Hager,  the  complainants  in  this  suit,  and  Jane;  his 
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only  children  and  heira  e.t  law.  By  his  will,  made  on  the  day 
of  his  death,  he  disposed  of  his  property  as  follows:  "I  give, 
devise  and  bequeath  unto  my  two  sons,  John  and  George,  all 
my  farm  of  land,  with  all  thereunto  belone;ing,  with  my  house, 
barn,  &c.  to  them,  their  heirs  and  assigns  forever,  share  and 
share  alike ;  with  all  my  farming  utensils,  and  also  all  ray  stock, 
of  whatever  nature,  now  on  my  farm.  1  give,  devise,  and  be- 
queath unto  my  son  Lambert  $3000,  to  be  paid  in  one  year 
.  after  my  decease,  by  my  two  sons  John  and  George.  I  give, 
devise,  and  bequeath  unto  my  three  daughters,  Dorothe,  Ann, 
and  Jane,  each  the  sum  of  $700;  also  to  be  paid  by  my  two 
sons  John  and  George,  as  they  severally  become  of  age.  Item  ; 
It  is  my  will  that  my  beloved  wife  Dorothe  shall  have  the  use 
and  income  of  all  my  estate  as  long  as  she  remains  my  widow." 
And  he  appointed  his  wife  executrix,  and  his  brother  and  his  son 
John,  the  defendant  in  this  suit,  his  executors ;  the  two  last  of 
whom  proved  the  will  and  took  out  letters  testainentary  there- 
on. The  brother  of  the  testator  died  in  1822,  leaving  the 
defendant  the  sole  executor.  The  debts  and  funeral  expenses^, 
amounting  to  about  $200,  were  paid  by  the  executors.  And 
the  widow  survived  until  June,  1834,  when  she  died,  without 
having  again  married ;  leaving  the  six  children  of  the  testator 
surviving  her.  At  the  time  of  the  death  of  the  testator,  his  son 
George  was  but  sixteen  years  of  age,  and  had  no  property  or 
means  of  paying  his  share  of  the  legacies  given  to  his  brothel 
and  sisters,  except  the  property  devised  and  bequeathed  to  him 
uy  his  father,  subject  to  the  estate  of  his  mother  therein  during 
her  life  or  widowhood.  And  the  defendant,  although  he  was 
then  of  age,  was  worth  less  than  $200,  exclusive  of  his  interest 
in  the  property  of  his  father  which  was  given  to  him  by  the 
will.  The  executors,  therefore,  with  the  assent  of  the  widow, 
paid  the  pecuniary  legacies,  as  they  became  due,  out  of  the 
.Honeys  due  to  the  testator,  and  the  proceeds  of  the  other  per- 
sonal property.  And  being  advised  by  the  late  Judge  Vander- 
poel,  aii.d  other  lawyers,  who  were  friends  of  the  family,  that  the 
will,  as  drawn,  did  not  correctly  and  clearly  express  the  inten- 
lions  of  the  testator,  but  was  so  drawn  that  difficulties  miglit 
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thereafter  arise,  the  defendant,  upon  paying  thcfamount  of  sucn 
legacies  out  of  the  personal  property,  took  f 'om  the  legatees 
respectively,  releases  to  such  executors,  under  seal,  releasing 
them  from  all  claims  of  such  legatees,  for  or  on  account  of  the 
real  or  personal  estate  of  the  testator.  Maria,  one  of  the  daugh- 
ters of  the  testator,  and  who  by  mistake  was  called. Dorothe  in 
the  will,  was  of  full  age  two  or  three  years  before  the  death  of 
the  testator ;  and  she  was  unmarried  at  the  time  she  received  hex 
legacy  in  1818,  out  of  the  proceeds  of  such  personal  estate. 
And  she  therefore  executed  a  release,  drawn  from  a  form  which 
Judge  Vanderpoel  had  prepared  for  the  defendant  to  be  executed 
by  the  legatees  respectively.  By  that  release,  after  reciting  the 
giving  of  the  legacy  to  her  by  the  will  of  the  testator,  and  that 
the  $700  and  interest  thereon  had  been  paid  to  her  by  his  two 
sons,  John  and  George,  she  did,  for  and  in  consideration  of  the 
premises,  and  the  further  sum  of  one  dollar,  release  and  dis- 
charge them  from  the  payment  of  the  said  legacy  or  any  part 
thereof;  and  did  release  them,  and  the  executors  and  execiitrij; 
named  in  the  will  of  her  father,  of  and  from  all  claims  v/hich 
she  had,  or  might  have,  of,  in  or  to  any  part  of  his  estate,  either 
real  or  personal ;  thereby  declaring  that  she  had  received  her 
full  share  and  proportion  thereof. 

The  defendant  made  an  arrangement  with  his  mother,  by 
which  he  carried  on  the  farm  under  her,  and  had  the  control 
and  possession  of  the  farming  utensils,  stock,  (fee.  during  her 
life,  and  provided  for  her  support;  and  the  minor  children  of 
the  testator  lived  with,  and  were  supported  by  her,  during  theii 
minorities.  And  when  his  brother  George  became  of  age,  the 
defendant  purchased  all  his  interest  in  his  father's  estate.  After 
his  sister  Ann  was  married,  the  defendant  also  paid  to  her  hus- 
band her  legacy  with  interest.  And  he  subsequently  took  from 
her  said  husband,  a  release  under  seal,  dated  in  March,  1833. 
By  that  release,  the  latter,  in  consideration  of  $700,  theretofore 
paid  to  him  by  the  defendant,  as  one  of  the  executors  oi  the 
will  of  M.  Van  Hoesen,  did  release  and  discharge  the  defendant, 
as  such  executor,  of  and  from  all  claims,  legacies,  rent-s  and  de- 
mands which  he  then  had,  or  ever  had  in  right  of  his  wife,  tho 
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daughter  of  the  deceased  testator,  by  virtue  of  the  will  of  her 
father ;  and  also  of  and  from  all  claims  and  demands,  which  the 
releaser  then  had,  or  which  he  ever  had  in  right  of  his  wife,  of, 
in,  and  to  'the  personal  property  of  which  the  testator  died  pos- 
sessed: and  thereby  Acknowledged  that  the  payment  of  the 
$700  to  him  was  taken  and  received  in  full  for  all  of  his  wife's 
share  of,  in,  and  to  the  estate  of  her  deceased  father. 

About  five  years  after  the  death  of  the  widow,  Maria  and 
Anne,  two  of  the  daughters,  with  their  husbands,  filed  their  bill 
in  this  cause  against  the  defendant  as  the  surviving  executor, 
claiming  two  sixths  of  the  residuary  personal  estate  of  the  testa- 
tor, with  interest  thereon  from  the  death  of  the  widow ;  as  an 
interest  in  the  personal  estate,  not  disposed  of  by  will.  The 
bill  alleged,  among  other  things,  that  the  legacy  of  Mrs.  Hoes 
was  paid  to  her  and  her  husband,  after  her  marriage,  and  that 
when  It  was  paid,  and  the  acquittance  therefor  executed,  the  defen- 
dant had  possession  of  the  will,  and  knew  the  contents  and  legal 
eSect  thereof,  and  also  knew  that  she  would  be  entitled  to  one  sixth 
of  the  personal  estate  after  the  death  of  the  widow  ;  but  that  they 
had  never  seen  the  will  at  that  time,  and  the  defendant  was  awaro 
lliatthey  were  ignorant  of  it.  And  the  complainants  insisted  that 
if  the  acquittance  purported  to  discharge  anything  but  the  legacy 
of  $700,  it  was  false  and  fraudulent.  The  same  charge,  in  sub- 
stance, was  contained  in  the  bill,  in  relation  to  the  legacy  of 
Mrs.  Hager,  and  to  the  release  given  for  the  same  by  her  hus- 
band. The  defendant,  in  answer  to  these  charges  in  the  bill, 
stated  that  the  will  was  opened  and  read  in  the  presence  and 
hearing  of  all  the  family  of  the  testator,  a  few  weeks  after  his 
death,  and  was  proved  and  recorded  in  March  of  the  next  year  5 
that  it  was  the  declared  will  of  the  testator,  previous  to,  and  at 
the  time  of  making  his  will,  to  give  his  real  estate  to  his  sons 
John  and  George,  and  his  money  at  interest  to  his  son  Lambert 
snd  the  daughters ;  that  the  scrivener,  who  drew  the  will,  had 
instructions  from  the  testator  to  draw  it  so  as  to  give  the  farm 
and  farming  utensils,  and  the  stock  on  the  farm,  to  the  widow  for 
life,  and  after  her  death  to  the  defendant  and  his  brother  George, 
■^iid  ta  direct  the  legacies  to  the  other  children  to  be  paid  out  of 
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his  Other  personal  property,  which  consisted  principally  of 
money  at  interest ;  and  that  it  was  owing  entirely  to  the  igno- 
rance and  mistake  of  the  scrivener,  and  the  weak  state  of  the 
testator,  that  it  was  not  drawn  and  made  according  to  such  in- 
structions ;  that  at  the  time  such  releases  were  executed,  the 
defendant  had  no  doubt,  or  reason  to  doubt,  biit  on  the  contrary 
verily  believed,  that  the  legatees  and  Hager,  the  husband  of 
Anne,  were  agreed  as  to  what  was  the  intention  of  the  testator, 
and  that  they  were  all  willing  to  carry  that  intention  into  effect; 
and  that  they  executed  such  releases  for  that  purpose,  freely 
and  with  a  full  knowledge  of  their  contents.  He  also  denied 
that  he  committed  any  fraud,  or  used  any  art,  stratagem,  or  do- 
vice,  for  the  purpose  of  procuring  the  releases,  or  either  of  them , 
but  stated  on  the  contrary,  that  the  widow,  out  of  respect  to  the 
intention  of  the  testator,  and  to  promote  harmony  in  the  family, 
relinquished  her  claim  to  the  income  of  the  personal  estate,  and 
consented  that  the  amount  then  out  upon  interest  should  be  ap- 
plied to  payoff  the  legacies;  and  that  his  sister  Maria,  who 
was  then  twenty-four  years  of  age  and  unmarried,  agreed  to 
receive  the  $700  legacy,  and  to  execute  to  the  defendant  and  to 
his  brother  George  and  the  executors,  a  full  and  absolute  release 
of  all  claims  upon  the  real  and  personal  estate  of  the  testator; 
that  the  defendant  thereupon  paid  her  the  legacy  and  interest, 
by  giving  his  note  to  her  for  the  amount,  which  was  subse- 
quently paid  by  him,  and  she  executed  her  release  accordingly, 
at  the  time  of  receiving  such  note ;  and  that  A.  Hager,  after  his 
intermarriage  with  her  sister  Anne,  also  agreed  to  receive  the 
amount  of  the  $700  legacy  to  his  wife,  and  to  execute  a  full  and 
absolute  release  of  all  claims  upon  the  real  and  personal  estate 
of  the  testator ;  and  that  the  defendant  thereupon  paid  the  $700 
and  Interest  to  him,  and  he  thereafter  executed  the  release  ac- 
cordingly. The  answer  further  stated,  that  such  releases  were 
freely  executed,  with  a  full  knowledge,  on  the  part  of  the  par- 
ties executing  them,  of  their  contents ;  and  with  a  full  knowl- 
edge, or  the  means  of  obtaining  information,  of  all  their  rights, 
and  without  any  fraud  or  misrepresentation,  on  the  part  of  the 
defendant.     The  defendant'  theretipon  insisted  upon  such  re- 
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leases  as  a  full  and  complete  bar  to  the  claim  of  the  complain^ 
ants.  And  he  also  submitted  to  the  court,  whether,  upon  tht 
true  constmction  of  the  will,  the  personal  estate,  other  than  the 
stock  and  farming  utensils,  belonged  to  the  children  of  the  tes- 
tator as  distributees,  under  the  circumstances  stated  .in  the 
answer. 

No  proofs  were  taken  by  either  party,  but  the  cause  was 
brought  to  a  hearing  upon  the  pleadings.  The  vice  chancellor 
decided  and  decreed  that  the  complainants  were  entitled  to  have 
and  receive  from  the  defendant,  two  sixths  of  the  value  of  the 
personal  property  of  the  testator  exclusive  of  the  farming  uten- 
sils and  stock  upon  the  farm,  with  interest  thereon  from  the 
death  of  the  widow ;  after  payment  of  the  debts  and  funeral  ex- 
penses of  the  testator.  And  he  directed  a  reference  to  a  master, 
to  take  and  state  an  account  of  the  personal  estate,  upon  that 
principle. 

A.  L.  Jordan,  for  appellant.  I.  Tfie  legacies  were  not  ex- 
pressly charged  by  the  will  upon  the  real  estate.  It  created  at 
most  a  charge  upon  the  real  estate  by  implication ;  or  upon  John 
and  George,  the  devisees,  in  respect  to  the  real  estate.  The  per- 
sonal fund  was  therefore  primarily  liable  and  must  be  applied 
in  exoneration  of  the  real  estate.  1st.  Because  the  will  did  not 
in  terms  charge  the  legacies  to  be  paid  out  of  the  real  estate,  to 
the  exclusion  of  the  personal  property.  2d.  Because  there  was 
no  plain  intent  to  that  effect  to  be  gathered  from  the  will.  3d. 
It  is  improbable  that  the  testator  intended  to  charge  the  estate  in 
remainder  in  the  farm  devised  to  the  defendant  and  his  younger 
son  with  $5100  legacies,  in  exoneration  of  the  personal  estate. 
The  I'hole  property  thus  devised  to  them,  or  nearly  the  whole, 
would  have  been  swept  away.  In  Ancaster  v.  Mayer,  (1 
Brown's  C.  C.  460,)  the  chancellor  says,  "  The  question  that  next 
arises  is,  whether  a  real  estate  being  charged,  and  the  personal 
given  away,  a  presumption  arises  that  this  shall  be  exempted 
from  the  payment  of  the  debts.  I  never  heard,  till  the  argu- 
luents  in  this  case,  that  such  a  rule  had  been  extracted  from  the 
anthorities  on  the  subject :  on  the  contrary,  I  have  always  un- 
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derstood,  that  in  order  to  exempt  the  personal  estate,  the  testatni 
must  express  an  intention  to  do  so;  although  no  particulaT 
form  of  words  was  necessary.  I  therefore  take  the  ru!e  im^ 
primis  to  be,  that  neither  the  charge  of  the  debts  upon  the  leal 
estate,  nor  the  gift  of  the  personal,  is  sufficient  of  itself  to  exempt 
it."  And  again  in  the  same  case,  the  chancellor,  after  suggest- 
ing that  it  might  have  been  better  had  the  rule  been  adopted 
requiring  express  words  in  the  will,  for  the  purpose  of  exempt- 
ing the  personal  estate,  says,  "  therefore  if  there  be  a  declaration 
plain,  or  manifestation  clear,  so  that  it  is  apparent  upon  the  face 
of  the  will  that  there  is  such  a  plain  intention,  to  exempt  the 
personal  estate,  the  rule  then  is  not  to  disappoint,  but  to  carry 
such  intent  into  execution.  But  should  not  such  intention  mani- 
festly appear,  there  is  not  a  single  case  which  does  not  take  it 
for  granted  that  the  personal  estate  is  by  law  the  first  fund  for 
the  payment  of  debts."  [See  also  Tait  v.  Lord  Northwick,  4 
Vesey,  816 ;  Livingston  v.  Newkirk,  3  John.  Ch.  Rep.  319 ; 
Watson  V.  Buckwood,  9  Ves.  448 ;  Kelsey  v.  Deyo,  3  Cowen, 
133 ;   Tole  v.  Hardy,  6  Id.  333.) 

II.  The  whole  of  the  personal  estate,  not  specifically  devised, 
having  been  exhausted  in  the  payment  of  the  legacies,  John  and 
George  contributed  the  residue,  and  paid  them  off— or  which 
amounts  to  the  same  thing,  they  procured  from  the  widow  aeon- 
sent  that  the  personal  fund  should  be  applied  to  the  payment  of 
the  debts,  and  it  was  applied  accordingly.  No  balance  of  per- 
sonal  property,  therefore,  remains  in  the  hands  of  the  defendant, 
as  executor,  to  be  distributed.  It  is  all, fully  accounted  for  by 
the  payment  of  the  legacies. 

III.  The  income  of  the  whole  real  and  personal  estate  belong- 
ingto  the  widow  during  her  life,  the  defendant  is  not  responsible 
in  this  suit  for  any  thing  which  may  have  come  to  his  hands 
from  either  of  those  sources.  If  he  is  accountable  for  any  thing, 
it  is  to  the  administrator  or  personal  representative  of  the  widow 
alone. 

IV.  1  ne  releases  executed  by  the  complamants  to  the  defen- 
dant, extmguished  all  claims  upon  the  estate,  real  and  personal, 
in  tne  hands  of  the  defendant,  as  executor  or  otherwise.    The 
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releases  are  broad,  and  cover  the  whole  ground  of  claim  upon 
the  estate,  in  any  shape.  All  fraud  in  procuring  the  releases  is 
expressly  denied,  in  terms.  And  the  facts  set  forth  in  the  answer 
in  response  to  this  bill  shew  that  there  was  no  fraud.  There 
was  no  misrepresentation  or  artifice  used :  no  suppression  of 
facts  or  information.  The  plaintiff  had  knowledge  of  the  con- 
tents of  the  will,  or  full  and  ample  means  of  information,  equally 
with  the  defendant.  The  defendant  was  under  no  obligation 
to  inform  them  of  what  they  knew,  or,  with  ordinary  diligence, 
inight  know  as  well  as  himself  The  facts  set  forth  in  the  an- 
swer in  response  to  the  bill,  shew  that  the  plaintiffs  have  been 
paid  more  than  they  were  entitled  to  by  the  will.  The  latter 
dause  of  the  will  giving  the  whole  use  and  income  of  the  whole 
estate  to  the  widow  for  life,  so  qualified  and  restricted  the  former 
clause  as  to  make  the  legacies  not  payable  until  after  the  widow's 
death.  No  legacy  can  be  deemed  to  be  payable  until  by  the 
terms  of  the.  will,  funds  come  into  the  hands  of  the  executors  or 
persons  charged  with  the  payment,  sufficient  for  the  payment 
t'lcreof.  The  legatees  were  not  therefore,  at  the  time  of  the  pay- 
ment of  the  legacies,  ex  cnquo  et  bono  entitled  to  any  more  than 
the  amount  thereof,  with  a  rebate  oi  interest  for  the  life  of  the 
widow,  upon  annuity  principles.  The  facts  set  forth  in  the  an- 
swer in  response  to  the  bill,  show  that  the  sons,  John  and 
George,  upon  the  construction  contended  for  by  the  plaintiffs, 
would  haTe  been  stripped  of  the  testator's  bounty,  and  most 
probably  brought  in  debt ;  because  their  estate  in  remainder  in 
the  farm,  stock  and  utensils,  would  not  at  that  time  have  been 
actually  worth  enough  to  pay  the  legacies. 

Upon  the  whole,  so  far  from  the  complainants  having  cause 
of  complaint,  in  regard  to  the  execution  of  these  releases,  either 
upon  the  ground  of  fraud  or  hardship,  they  acted  with  their  eye.s 
open ;  with  full  knowledge,  or  the  most  ample  and  ready  means 
of  knowledge.  The  most  obvious  justice  and  equity  required 
of  them  all  they  have  done.  They  have  been  very  fairly  and 
liberally  dealt  with,  and  there  is  gross  injustice  in  the  present 
attempt  to  evade  their  own  deliberate  acts.  They  have  reaped 
the  full  benefit  of  those  acts  by  a  prompt  payment  of  their  lega- 
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cies,  without  any  litigation  or  delay ;  while  it  is  evident  that 
great  embarrassments  might  have  been  in  the  way  of  their  re- 
covering any  portion  of  those  legacies  during  the  lifetime  of  the 
widow,  had  the  defendant  placed  himself  upon  his  legal  rights. 
Besides,  the  personal  property  which  under  all  the  provisions  of 
the  will  taken  together,  was  the  proper  fund  for  the  paymei.  of 
the  legacies,  has,  by  the  consent  of  the  widow,  and  the  relin- 
quishment of  her'  right  to  the  income  thereof  for  life,  been 
devoted  to  the  payment  of  those  legacies. 

The  vice  chancellor,  in  his  opinion,  seems  to  have  entirely, 
overlooked  this  latter  point ;  although  that  point  was  made  and 
fully  discussed  before  him,  and  the  authorities  cited.    And  the 
vice  chancellor's  views  are  erroneous  in  regard  to  the  point  upon 
which  alone  he  appears  to  have  decided  the  case.    The  answer 
is  a  plain  conscientious  disclosure  of  all  that  could  make  against 
the  defendant.    All  fraud  is  denied,  and  there  is,  upon  the  whole 
view  of  the  case,  as  made  by  the  bill  and  answer,  a  most  evident 
m'ofal  propriety  and  justice  in  the  arrangement  made  between 
the  parties  which  produced  the  releases  in  question.    It  is  hardly 
to  be  credited,  and  the  complainants  could  not  have  believed, 
that  the  testator  ever  intended  to  charge  the  defendant  and  his 
younger  brother  with  the  payment  of  $5000  in  legacies,  for 
which  no  provision  to  the  amount  of  one  cent  was  made  by  the 
testator,  until  after  the  death  of  his  widow.    Without  the  applica- 
tion of  .the  personal  property,  the  remainder  in  the  real  estate,  as 
before  suggested,  would  have  been  scarcely  sufficient  to  pay  the 
legacies,  and  probably  would  not  have  sold  for  enough.    It  is 
fairly  to  be  inferred  that  this  view  of  the  subject  presented  itself 
to  the  complainants,  and  was  acted  upon  by  them  when  the 
releases  were  executed.    It  was  this  view,  undoubtedly,  coupled 
with  the  opinion  that  the  personal  estate  was  primarily  liable, 
which  induced  the  counsel,  referred  to  in  the  defendant's  answer, 
to  give  him  the  advice  they  did  in  relation  to  procuring  thfe 
releases. 

\.  Vanderpoel,  for  respondent.     I.  John  and  George  Van 
Hoesen  are,  in  respect  to  the  estate  devised  to  them  by  the  will 
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of  their  fether,  chargeable  with  the  payment  of  the  legacies  to 
Lamberl  and  the  daughters.  And  the  personal  property  not 
bequeathed  to  John  and  George  was  exonerated  from  the  pay- 
ment of  the  same. 

It  is  a  rule  both  of  law  and  equity,  that  where  the  will  does 
nut  show  an  intention  to  exonerate  the  personal  estate,  legacies 
are  payable  first  out  of  the  personalty.  But  it  is  equally  well 
established,  that  where  tlie  intention  of  the  testator  to  exonerate 
the  personal  property  is  evident  it  must  be  exonerated.  And  it 
is  the  duty  of  the  court  to  collect  from  the  whole  will,  whether 
the  testator  did,  or  did  not,  intend  to  exonerate  his  personal 
property.  [Kelsey  v.  Deyo,  3  Cowen's  Rep.  133.  Harris  v. 
Fly  and  others,  7  Paige's  Hep.  421.  Burton  v.  Knowlton,  3 
Yes.  106,  107.  Tole  v.  Hardy,  6  Cowen,  333.)  The  mere  act 
of  charging  real  estate  with  a  legacy  is  not  sufficient  of  itself  to 
exempt  the  personal  property.  But  a  charge  of  the  real  estate, 
accompanied  by  such  a  disposition  of  the  personal  property  tliat 
it  cannot  be  applied  to  the  payment  of  the  legacies  without 
doing  violence  to  the  intention  of  the  testator,  has,  in  all  the  cases 
cited  by  me,  been  held  sufficient  to  exempt  the  personal  prop- 
erty. All  the  authorities  now  agree,  that  it  is  the  duty  of  the 
court  to  collect  from  the  whole  will  an  intention  to  exonerate 
the  personal  estate.  And  that  express  words  to  exempt  it  are 
not  necessary.  I  have  looked  into  the  English,  as  well  as  all 
the  American  cases  that  have  fallen  within  the  range  of  my  re- 
search, and  am  constrained  to  say  that  I  have  found  this  ques- 
tion no  where  more  ably  argued  than  it  was  by  Messrs.  Sudam 
and  Ruggles  in  Kelsey  v.  Deyo,  (3  Cowen,  133.) 

It  is  said  that  the  widow,  too,  is  entitled  to  the  use  and  in- 
come of  the  whole  of  the  real  estate  for  life,  and  that  therefore 
the  real  estate  cannot  be  deemed  to  be  charged,  and  the  personal 
discharged  from  the  payment  of  legacies.  To  this  I  answer, 
1.  That  in  this  case  the  charge  was  not  only  upon  the  real 
estate,  but  a  personal  charge  upon  the  devisees  John  and  George 
Van  Hoesen,  in  respect  to  the  estate  devised  to  them.  It  was 
optional  in  them  to  accept,  or  to  reject,  the  devise.  If  they  ac- 
:eptfid  it,  as  they  did  in  this  case,  they  took  it  cum  onere.    They 
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accepted  it  upon  the  condition  of  paying  the  legacies ;  a  duty 
imposed  upon  them  in  respect  to  the  estate  devised  to  them. 
Where,  then,  is  the  hardship  upon  the  defendants ;  when  it  was 
optional  with  them  to  accept  or  repudiate  the  devise  to  them? 

2.  In  no  aspect  of  the  case  was  any  hardship  imposed  upon  the 
devisees.  If  they  resolved  to  pay  the  legacies,  they  had  a  farm 
worth  f  10,000,  and  personal  property  worth  $1000,  subject  to  the 
life  interest  of  their  mother  therein.  The  legacies  amounted  to 
$5100.  The  estate  devised  to  them  was  worth  more  than 
double  that  amount.  But  for  the  mother's  life  interest,  and  sub- 
ject to  that  interest,  the  shares  to  John  and  George  were  each 
worth  vastly  more  than  the  $700  given  to  each  of  the  daughters. 

3.  I  am  not  prepared  to  admit  that' equality  or  inequality,  reason- 
ableness or  unreasonableness  in  the  disposition  of  a  testator's 
property  forms  any  just  or  legal  criterion  by  which  to  judge  of 
his  intention.  But  if  it  were  so,  I  should  deny  that  in  assuming 
the  personal  property  in  this  case  to  be  discharged  from  the 
legacies,  John  and  George  would  receive  such  an  inadequate 
share  of  the  testator's  bounty  as  to  justify  the  belief  that  the  tes- 
tator intended,  in  effect,  to  give  them  the  personal  property  also. 

Again  ;  the  charge  here  was  not  only  on  the  estate,  but  on- the 
persons  of  the  devisees,  in  respect  to  the  estate  devised  to  them. 
And  if  there  had  been  no  words  of  inheritance,  the  devisees 
would  have  taken  a  fee  by  implication.  {Jackson  v.  Ball,  10 
John.  155.)  The  court  is  familiar  with  the  doctrine  that  where 
the  charge  is  on  the  estate,  and  there  are  no  words  of  limitation, 
the  devisee  takes  an  estate  for  life  only ;  but  where  the  charge 
is  on  the  person  of  the  devisee  in  respect  to  the  estate  in  his 
hands,  he  takes  a  fee  by  implication.  {Jackson  v.  Embler,  14 
Joh7t.  198.)  4.  The  analogy  between  this  case  and  the  case  of 
Kelsey  v.  Deyo,  (3  Cowen,  133,)  is  most  striking.  There  the 
devisee  was  charged,  even  in  a  court  of  law,  with  the  payment 
■jf  the  legacy ;  and  the  personal  property  was  held  to  be  dis- 
charged. The  will  there  gave  to  N.  Kelsey  all  the  testator's  real 
estate,  and  it  gave  legacies  of  £100  each,  to  three  of  the  daugh- 
ters, Blrs.  Deyo,  the  wife  of  the  plaintiff,  being  one  of  them ; 
which  legacies  he  directed  his  son  Nathaniel  to  pay.    To  his 
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wife,  as  in  this  case,  he  gave  his  personal  property,  for  her  natu- 
ral  life.  The  action  there  was  assumpsit,  against  the  testator's 
son  Nathaniel,  as  devisee,  charged  with  the  payment  of  the  leg- 
acy. It  was  then  on  all  fours  with  this  case.  The  distinguish- 
ing characteristic  of  the  cases  cited  on  the  other  side,  is  that  in 
all  of  them  the  legacies  were  left,  or  ordered,  to  be  paid  by  the 
executors  or  trustees.  Here,  as  in  the  case  of  Kelsey  v.  Deyo, 
the  legacies  are  ordered  to  be  paid,  not  by  the  executors,  but  by 
the  devisees,  as  such ;  only  one  of  which  devisees  was  an  executor. 
In  Tole  and  wife  v.  Hardy,'{&  Cowen,  333,)  it  was  decided  that 
the  personal  estate  was  not  exonerated  from  the  payment  of  the 
legacy,  by  the  terms  of  the  will.  For  although  the  real  estate 
was  probably  charged,  yet  the  personal  property  was  not  so  dis- 
posed of  as  to  put  it  beyond  the  power  of  the  executor  to  apply 
it  to  the  payment  of  the  legacy.'  That  was  the  distinguishing 
feature  between  the  two  cases.  And  see  Judge  Woodworth's 
opinion,  as  to  the  inadmissibility  of  evidence  to  show  an  intent, 
on  the  part  of  the  testator,  different  from  the  legal  construction 
of  the  will.  In  Watson  v.  Buckwood,  (9  Vesey,  456,)  it  was 
held  that  it  was  too  late  to  say  that  it  was  not  open  to  the  court 
to  collect  from  the  whole  will,  an  intention  to  exonerate  the  per- 
sonal estate,  though  that  intention  was  not  expressed  in  any 
positive  or  conclusive  words.  In  Webb  v.  Jones,  (2  Br.  Ch. 
Gas.  60,)  it  is  said  that  the  general  rule  is  very  clear  that  the 
personal  estate  is  the  fund  first  liable,  and  that  the  executors 
cannot  exonerate  it  without  first  substituting  another  fund.  But 
there  is  no  magic  in  words.  No  peculiar  form' of  expression  is 
necessary  in  order  to  exonerate  the  personal  estate.  If  the  in- 
tention of  the  testator  to  exonerate  the  personal  estate  be  evident, 
it  must  be  exonerated.  If  the  personal  property  was  exempted 
from  the  payment  of  these  legacies,  then  the  complainants,  upon 
the  death  of  Mrs.  Van  Hoesen,  had  a  clear  and  indisputable  claim 
to  a  distributive  share  of  the  personal  property. 

II.  The  rights  of  the  complainants  are  not  barred  by  the 
releases  which  are  set  up  in  the  answer.  1.  They  cannot,  espe- 
cially the  release  of  Hager,  be  construed  to  cover  the  claim  m 
question.    Tl  ey  must  be  construed  to  relate  only  to  the  then 
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present  interests  of  the  parties.  2.  The  parties  1  lad  in  contem 
plation .  only  their  legacies,  vwhen  the  releases  were  given ;  and 
the  claims  for  which  this  suit  is  brought  were  not  contemplated 
by  the  releasors.  3.  The  defendant  suppressed,  and  forbore  to 
communicate,  knowledge  of  which  he  was  possessed  in  respect 
to  the  rights  of  the  complainants.  It  was  a  stippressio  veri, 
which  vitiated  the  release  so  far  as  it  regarded  this  claim.  4. 
The  release,  in  respect  to  this  claim,  was  fraudulent  and  without 
consideration.  No  consideration  having  passed  except  the  pay- 
ment of  the  legacies,  and  the  complainants  when  the  releases 
were  executed  were  ignorant  of  the  rights  which  they  are  now 
prosecuting.  5.  In  these  releases,  especially  the  one  given  by 
Mrs.  Hoes,  there  is  a  particular  recital,  showing  the  inducement  or 
occasion  that  led  to  the  releases,  viz.  the  payment  of  the  legacies. 
The  general  words  afterwards  inserted  were  controlled  and  lim- 
ited by  this  recital.  6.  It  was  not  competent  for  the  complainant, 
Hager,  when  his  release  was  executed,  to  release  the  rights  or 
claims  for  which  this  suit  is  brought.  7.  Courts  of  equity  will 
always  look  with  jealousy  at  releases  given  by  wards  to  guar- 
dians, by  legatees  or  distributees  to  executors,  and  will  not  easily 
permit  them  to  bar  the  real  rights  and  interests  of  the  parties. 

In  viewing  this  case  tlie  court  will  regard  the  relation  of  the 
parties,  as  well  as  their  sex.  The  relation  of  gujirdian  and  ward, 
executor  and  legatee,  trustee  and  cestui  que  trust,  implies  a  solemn 
obligation  on  the  part  of  the  guardian,  executor,  or  tru.stee,  to  deal 
wjth.most  scrupulous  integrity  with  the  other  parties;  to  commu- 
nicate to  them  all  information  that  may  affect  their  interest.  And 
if  there  appears  the  slightest  ground  for  suspicion  of  overreach- 
ing, no  receipts,  releases,  or  deeds,  are  ever  regarded,  in  this 
court  of  conscience,  as  bars  to  the  real  rights  of  the  parties. 
This  court  will  always  open  the  accounts  of  the  parties,  where 
an  executor,  trustee,  or  guardian,  has  taken  releases  without  ade- 
quate consideration,  or  without  the  most  perfect  good  faith. 
The  extreme  length  to  which  courts  have  gone  in  disregarding 
releases  to  parties  standing  in  this  relation,  shows  the  jealousy 
with  which  they  are  regarded. 

The  phraseology  of  the  releases  deserves  consideration.    I-  A-i 
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to  the  release  of  Mrs.  Hoes.  By  whom  does  this  payment  pur- 
port to  have  been  made?  By  the  executors,  by  the  parties  who 
it  is  said,  were  bound  to  apply  the  personal  property  to  the  pay- 
ment of  these  legacies?  No:  but  by  John  and  George  Van 
Hoesen,  the  devisees.  It  expressly  recites  that  John  and  George  i 
have  paid  the  legacy  of  $700.  This  shows  the  sense  of  John 
under  his  then  recent  instructions  received  from  Judge  Vander- 
poel.  2.  As  to  the  release  given  by  Hager,  as  late  as  March, 
1833.  While  this  release  does  not  exhibit  the  error  of  acknowl- 
edging payment  from  the  devisees,  it  shows  one  equally  fatal .  It 
releases,  and  can  only  be  construed  to  release  a  present  interest. 
One  which  was  then  perfect.  It  releases  the  executor  "from  all 
claims  an(}  demands  that  I  ever  had,  or  now  have,  in  right  of 
my  wife,  of,  in,  and  to  the  personal  property  of  which  M.  V.  H. 
died  possessed."  It  releases,  then,  nothing  more  than  the  then 
present  interest  of  the  legatee ;  as  we  hope  to  show  from  author- 
ity. The  defendant  relies  upon  the  general  words,  smuggled 
into  these  releases,  at  the  suggestion  of  the  defendant's  friend  and 
counsel,  without  communicating  to  the  releasor  the  information 
which  that  counsel  had  given  him.  Generally,  words  in  a  re- 
lease may  be  restrained  by  the  particular  occasion  of  giving  it. 
[Thorpe  v.  Thorpe,  3  Levinz,  273.  1  L.  Ray.  235,  236.) 
What  was  the  occasion  of  giving  this  release  ?  The  payment  of 
the  $700  legacy,  and  none  other.  Here  is  a  case  in  point.  A 
release  of  a  legacy,  and  of  all  actions,  suits  and  demands  what- 
soever. These  general  words  which  follow  are  tied  up  by  tlie 
legacy,  and  release  nothing  else.  {Cole  v.  Knight,  3  Mod.  277.) 
By  referring  to  that  case,  the  language  will  be  found  stronger 
than  in  either  of  these  releases.  The  defendant  acknowledged 
to  have  received  £5,  being  a  legacy,  and  then  in  general  words 
he  released  the  said  Cole  and  wife,  of  the  legacy,  and  of  all 
actions,  suits,  and  demands  whatsoever,  which  he  had  or  might 
have  against  the  defendants,  Cole  and  his  wife,  as  executors  of 
J.L.,  or  which  hemightorcouldhave,  for  any  matter  or  thing  what- 
soever. The  words  are  as  strong  there  as  in  this  case,  yet  the  re- 
lease was  held  not  to  have  released  a  debt  other  than  the  legacy, 
iVhere  there  is  a  particular  recital  in  a  release,  and  the  general 
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words  follow,  the  general  wdrds  shall  be  qualified  by  the  pai 
ticular  recital.  Thus  if  a  release  acknowledge  the  receipt  of 
£10,  and  thereof  acquits  and  discharges  the  person  of  whom  il 
is  received,  and  also  of  all  actions,  debts,  and  demands ;  by  the 
release,  nothing  is  discharged  but  the  £10.  Such  a  release  was 
held  to  discharge  a  judgment  only,  although  it  contained  tho 
general  words,  in  full  of  all  debts,  demands,  judgments,  execu- 
tions and  accounts  of  whatever  nature,  in  law  or  equity.  [Jack- 
son, ex  dem  Roseveli,  v.  Stackhouse,  1  Cowen,  126.) 

In  Mclntire  v.  Clark,  (1  Edw.  Ch.  Rep.  34,)  Vice  Chancel- 
lor McConn  says,  "It  is- a  strong  rule  of  equity  that  a  release 
should  be  confined  to  what  was  under  consideration  at  the  time 
of  giving  it."  And  it  was  there  held,  that  the  general  words  in 
a  release,  of  all  claims  and  demands  whatsoever,  were  to  be  re- 
stricted to  the  subject  matter  of  the  release.  If  a  receipt  be 
given  for  £10,  in  which  there  is  a  release  of  all  actions,  debts, 
and  demands,  nothing  is  released  but  the  £10.  {Cole  v. 
Knight,  (3  Mod.  277.)  It  has  also  been  held  that  a  general 
release  shall  not  bar  what  is  future.'  (Porter  v.  Philips, 
Croke  Jac.  623.)  Althoug'h  the  release  is  general  of  all  actions 
and  demands,  yet  that  doth  not  discharge  what  is  future,  and 
whereof  he  hath  not  any  cause  of  action  at  the  time  the  release 
was  made.  That  principle  is  entirely  fatal  to  the  release  of 
Hager.  That  purports  to  release  nothing  more  than  a  presenl 
interest.  Consider  the  occasion,  the  consideration  only  $700, 
and  then  determine  whether,  according  to  the  authorities,  any 
thing  but  a  present  interest  was  released.  There  is  a  reason 
for  construing  this  as  releasing  nothing  but  a  present  interest 
which  did  not  exist  in  any  of  the  cases  cited.  What  did  the 
husband  Hager  release?  A  chose  in  action?  Hardly.  If  a 
chose,  it  was  surely  one  which  he  could  not  reduce  to  posses- 
sion; It  is  more  than  questionable  whether  the  husband  could 
release  this  interest  of  the  wife  at  all ; — an  interest  depending 
upon  the  death  of  the  mother;'  and  one  which  the  hulband 
could  not  receive.  Suppose  the  husband  Hager  had  died  be- 
fore the  death  of  tk'»  widow,  this  right  would  surely  have  sur- 
vived to  his  wife;  because  it  was  not  reduced  to  possession  in 
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the  lifetime  of  the  husband.  Suppose  Hager  had  survived  his 
wife,  but  had  died  before  the  death  of  old  Mrs.  Van  Hoesen.  It 
is  by  ho  means  certain  that  the  administrator  of  the  husband 
would  be  entitled  to  the  interest  of  the  wife  in  this  personal 
property.  Where  a  release  contains  introductory  matter  explain- 
ing the  facts,  the  release,  though  in  general  terms,  must  be  con- 
trolled by  the  previous  recital,  and  the  court  will  give  such  an 
eflfect  to  it  as  may  best  consist  with  the  manifest  intention  of 
the  parties  and  the  real  justice  of  the  case.  (2  Saund.  Plead. 
Sf  Ev.  320.  5  Barn.  ^  Adol.  609.  2  Maule  tj-  Selw.  423.) 
These  remarks  are  made  to  show  the  impropriety  of  construing 
this  as  releasing  any  thing  other  than  a  present  -interest.  So  a 
release  of  all  demands  will  not  release  a  thing  which,  at  the. 
time  of  the  release,  is  not  demandable  5  or  where  a  thing  is  to  be 
done  on  a  condition  precedent,  a  release  of  all  demands  given 
before  condition  performed  does  not  discharge  it ;  for  before  that 
it  does  not  lie  in  demand.  {Thorpe  v.  Thorpe,  12  Mod.  460.) 
Again;  the  releases  in  this  case  are  void,  because  the  defen- 
uant  withheld  material  information  from  the  legatees ;  and  they 
did  not  know  what  they  released.  The  first  case  to  which  1 
would  call  the  attention  of  the  court  is  Salkeld  v.  Vernon,  (1 
Eden's  Rep.  64.)  There  the  rule,  which  may  be  found  in  a 
variety  of  other  cases,  is  thus  stated  by  the  Lord  Keeper :  "No 
rule  is  better, established  than  that  every  deed  obtained  on  sug- 
gestio  falsi,  or  suppressio  veri,  is  an  imposition  in  a  court  of 
conscience.  The  release  here  was  drawn  by  the  attorney, 
plainly  for  the  benefit  of  the  releasee.  The  first  question  is 
whether  the  releases,  or  either  of  them,  are  bars  to  the  account 
prayed  ?  And  that  will  depend  upon  the  manner  in  which  the 
releases  were  obtained.  Now  a  release,  ex  vi  termini,  imports 
K  knowledge  in  the  releasor  of  what  he  releases,  unless,  upon  a 
solemn  composition  for  peace,  persons  expressly  agree  to  release 
uncertain  demands.  Was  the  release  in  the  present  case  the 
result  of  a  composition  for  peace  ?  No.  Did  the  parties  agree  to 
release  their  rights,  as  heirs,  or  distributees,  as  uncertain  de- 
mands ?  They  were  not  even  the  subject  of  conversation.  One 
party  had  them  in  his  mind,  and  the  other,  the  releasors,  nevei 
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thought  of  them.  In  Jarvis  and  wife  v.  Drake,  (1  Vern.  19, 
the  Lord  Chancellor  says,  that  it  is  a  constant  rule  that  where 
there  is  either  the  suppression  of  truth,  or  the  suggestion  of 
falsehood,  the  release  shall  be  avoided.  If  a  release  is  given  on 
a  particular  consideration  recited,  notwithstanding  that  the  re- 
lease concludes  with  general  words,  yet  the  law,  in  order  to 
prevent  surprise,  will  construe  it  to  relate  to  the  particular  mat- 
ter recited.  What  was  the  particular  matter  recited  here?  The 
$700  legacy  and  nothing  else.  Gee  v.  Spencer,  (1  Ves.  32,) 
is  a  case  where  a  release  was  set  aside  on  account  of  the  mis- 
apprehension of  the  party  executing  it.  And  that  is  a  much 
weaker  case  than  the  present.  There  is  also  a  note  to  that  case 
which  goes  to  show  the  facility  with  which  courts  of  equity  pre- 
sume imposition,  or  ignorance,  where  a  party  has  released  an 
important  right,  or  interest. 

The  Chancellor.  If  the  vice  chancellor  was  right  in  sup- 
posing that  the  releases  were  invalid,  and  that  the  legacies  were 
not  primarily  chargeable  upon  the  interest  of  the  testator  in  that 
part  of  the  personal  estate  which  was  not  disposed  of,  by  the  will, 
after  the  termination  of  the  widow's  life  estate  therein,  the  decree 
is  wrong  as  to  the  portions  of  the  unbequeathed  iiiterest  to 
which  the  complainants  are  entitled.  Where  a  reversionary 
interest  in  personal  property  is  not  disposed  of  by  the  will  of  a 
testator,  it  does  not  necessarily  belong  to  those  who  may  happen 
to  be  his  next  of  kin  at  the  termination  of  the  particular  estate 
or  interest  in  such  property,  which  is  bequeathed  by  him.  But, 
as  an  interest  in  property  undisposed  of  by  the  will,  it  belongs 
to  the  widow  and  next  of  kin  of  the  decedent,  who  were  entitled 
to  the  distributive -shares  in  such  unbequeathed  interest  at  the 
death  of  the  testator.  And  if  any  of  them  have  died  without 
having  disposed  of  their  interests  therein,  their  shares  go  tc  their 
personal  representatives,  as  a  part  of  the  personal  estate  of  such 
decedents.  Here,  if  there  was  an  interest  in  the  personal  prop- 
erty undisposed  of,  one  third  of  that  interest  belonged  to  the 
widow  of  the  testator ;  and  her  executors  or  administrator?  •^mo 
can  call  upon  the  defendant  for  the  payment  thereof. 
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Again ;  the  widow  being  entitled  to  one  third  of  the  rever- 
sionary interest,  if  any  tliere  was,  in  the  personalty  not  disposed 
of  by  the  will,  in  addition  to  her  life  estate  in  the  whole  personal 
property  beyond  what  was  necessary  to  pay  the  debts  and  fune- 
ral expenses  of  the  testator,  she  was,  immediately  upon  his  death, 
the  absolute  owner  of  the  one  third  of  the  personal  property ;  ex- 
cept that  part  thereof  which  was  bequeathed  to  the  two  sons  of 
the  testator,  after  her  death  or  remarriage.  She  might,  there- 
fore, with  the  assent  of  the  executors,  dispose  of  that  third  of  the 
residuary  property  in  any  manner  she  pleased.  And  it  appears 
by  the  answer  of  the  defendant,  that  she  did,  long  before  her 
death,  relinquish  her  interest  in  such  residuary  property ;  and 
consented  that  it  might  be  applied  by  him  to  the  payment  of  the 
legacies.  And  it  was  appropriated  accordingly.  This  state- 
ment in  the  answer,  is  also  responsive  to  that  part  of  the  bill  which 
called  upon  the  defendant  to  answer  and  discover  what  property 
the  testator  owned  at  the  time  of  his  death,  and  what  disposition 
had  been  made  of  the  same.  And  for  the  purposes  of  this  suit,  it 
must  be  taken  to  be  true.  The  complainants,  therefore,  could 
not,  in  any  view  of  this  case,  be  entitled  to  more  than  two  sixths 
of  two  thirds  of  the  residuary  estate  ;  with  interest  thereon  fTom 
the  death  of  the  widow.  And  if  she  died  intestate,  and  they 
wish  for  an  adjustment  of  the  accounts  between  the  defendant 
and  her  estate,  they  must  take  out  letters  of  administration,  and 
make  their  claims  against  him  in  the  character  of  her  personal 
representatives. 

The  release  executed  by  Mrs.  Hoes,  before  her  marriage,  ap- 
pears on  its  face  to  be  valid  and  effectual  to  extinguish  all  claim 
which  she  then  had,  or  might  thereafter  have,  against  the  execu- 
tors, 01  against  the  defendant,  for  or  on  account  of  the  personal 
estate  of  her  deceased  father.  And  her  interest  in  the  personal 
estate  after  the  death  of  the  widow,  if  she  had  any  such  interest, 
was  absolutely  vested  in  her  immediately  upon  the  death  of  her 
father ;  although  it  could  not  vest  in  possession  during  the  life 
and  widowhood  of  her  mother.  It  was  therefore  an  interest 
which  she  could  release  at  any  time ;  and  was  extinguished  by 
the  release  of  December,  1818,  if  that  release  was  not  obtained 
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fraudulently  or  unfairly.  It  is  unquestionably  the  general  rul< 
that  if  there  is  a  particular  recital  in  a  release,  and  nothing  ap- 
pears on  the  face  of  the  instrument  to  show  that  any  thing 
beyond  the  matter  of  such  recital  was  intended  to  be  discharged, 
general  words  of  release  following  such  recital  will  be  qualified 
by  the  recital;  so  as  not  to  discharge  other  claims  which  were 
not  in  the  contemplation  of  the  parties.  {Knight  v.  Cole,l 
Show.  Rep.  150.  Ramsdell  v.  Hylton,  2  Ves.  sen.  310.  Lyman 
V.  Clark,  9  Mass.  Rep.  235.)  But  the  construction  of  the  re- 
lease must  depend  upon  the  language  of  the  instrument  itself; 
and  extrinsic  evidence  cannot  be  resorted  to  for  the  purpose  of 
showing  the  intention  of  the  party  by  whom  such  release  was 
executed.  {Butcher  v.  Butcher,  1  New  Rep.  113.  Van.Brunt 
V.  Van  Brunt,  3  Edw.  Ch.  Rep.  14.)  In  this  case,  the  release, 
upon  its  face,  does  not  appear  to  be  limited  to  the  claim  for  the 
legacy.  On  the  contrary,  the  release  contains  a  nominal  con- 
sideration, in  addition  to  the  amount  of  the  legacy ;  and  for  that 
consideration  in  addition  to  the  payment  of  the  legacy  and 
interest,  she  declares  that  she  has  received  her  full  share  and 
proportion  of  the  real  and  personal  estate  of  her  deceased  father. 
ArlG  she  not  only  releases  the  devisees,  who  are  personally 
charged  with  the  payment  of  the  legacy,  but  also  tue  executors 
and  executrix,  of  and  from  all  claims  which  she  had,  or  might 
have,  in  or  to  any  part  of  the  estate.  The  answer,  which  is 
responsive  to  the  bill  in  reference  to  the  charge  that  the  release 
was  obtained  by  fraud  and  circumvention,  also  shows  that  it 
was  in  pursuance,  of  a  family  arrangement.  By  such  arrange- 
ment, the  Avidow  consented  that  the  personal  estate,  in  which  she 
had  a  life  interest,. and  in  which  property  the  reversion  was  not 
specifically  disposed  of,  should  be  appropriated  as  a  fund  for  the 
payment  of  these  legacies.  And  Maria  agreed  to  receive  her 
legacy  and  to  execute  to  the  devisees,  and  to  the  executors,  a  full 
and  absolute  release  of  all  claims  upon  the  real  or  personal  estate. 
As  the  c^omplainants  chose  to  call  for  the  defendant's  answer,  on 
oath,  in  relation  to  the  alleged  fraud  in  obtaining  these  releases, 
instead  of  attempting  to  prove  the  same  by  witnesses,  or  of  call- 
ing upon  the  subscribing  witnesses  to  prove  the  circumstancei 
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under  which  such  releases  were  given,  the  defendant  is  ciititrea 
to  the  full  benefit  of  his  answer,  in  explaining  those  circiimstan- 
ees,  to  rebut  the  charges  of  fraud  and  imposition  contained  in 
the  bill.  It  is  also  proper  to  observe  that  there  is  no  admission 
in  the  answer  that  the  defendant  was  advised,  by  his  professional 
friends,  that  the  daughters  would  be  entitled  to  their  distributive 
shares  in  the  personal  estate  after  the  death  of  the  widow; 
though  I  infer  from  the  defendant's  answer,  and  from  the  fact 
that  he  was  advised  to  take  releases  to  prevent  future  difficulty, 
that  he  had  been  informed  the  will  might  bear  such  a  con- 
struction. But  the  principal  point  in  which  the  will  was  sup- 
posed to  be  diiferent  from  the  actual  intention  of  the  testator, 
was  in  not  appropriating  the  moneys  at  interest,  and  other  per- 
sonal property  not  fully  disposed  of  by  the  will,  to  the  payment 
of  the  legacies  during  the  life  of  the  widow ;  instead  of  charging 
them  upon  John  and  George  personally,  without  furnishing  them 
any  means  of  payment  during  the  life  of  the  v/idow,  except  by 
sacrificing  the  whole  of  their  future  interest  in  the  farm  and 
stock  and  farming  utensils.  None  of  the  parties  claiming  under 
the  will  had  a  right  to  prove  a  mistake  therein,  for  the  purpose! 
of  altering  their  respective  interests  in  the  testator's  estate,  or  of 
giving  a  different  construction  to  its  provisions.  But  if  the 
members  of  this  family  were  satisfied,  frpm  the  information  of 
those  who  were  present  when  the  directions  for  drawing  it  were 
given,  that  such  a  mistake  had  occurred,  that  circumstance 
might  account  for  the  giving  of  these  releases  without  any 
actual  consideration  therefor ;  and  would  be  a  strong  circum- 
stance to  rebut  the  presumption  of  fraud  in  obtaining  them. 

I  infer  from  the  expression  in  the  release  of  Hager,  reciting 
that  it  was  given  in  consideration  of  $700  theretofore  paid  him 
by  the  defendant,  and  from  the  allegation  in  the  bill  that  the 
legacy  was  paid  a  lo?ig  time  before  the  death  of  the  widow,  that 
the  release  executed  by  Hager  was  not  in  fact  given  at  the  time 
the  legacy  was  paid ;  but  that  it  was  subsequently  executed. 
If  so,  it  would  corroborate  the  defendant's  allegation,  in  the 
answer,  that  previous  to  the  payment  of  the  legacy  Hager  had 
agreed  to  receive  the  same,  and  to  execute  a  fall  and  absolute 
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release  of  all  claims  upon  the  real  and  personal  estate  of  the 
lestator ;  and  that  the  release  was  subsequently  executed  in 
pursuance  of  his  previous  agreement.  But.  as  the  release  was 
actually  executed  before  the  death  of  the  mother,  it  may  admit 
of  some  doubt,  from  the  conflict  of  authorities  on  the  subject, 
whether  the  language  of  the  release  was  sufRcient  to  reach  a 
then  vested  interest  in  personal  property,  but  which  interest  could 
not  be  reduced  to  possession  during  the  life  or  widowhood  of 
the  testator's  widow.  It  therefore  becomes  necessary  to  examine 
the  question,  whether  these  legacies  were  chargeable  exclusively 
upon  the  devisees,  and  upon  the  property  specifically  devjsed  and 
bequeathed  tothem  in  remainder  after  the  death  or  remarriage  of 
the  widow,  in  exoneration  of  the  supposed  reversionary  interest 
in  the  personal  estate  undisposed  of  by  the  will ;  or  whether 
such  reversionary  interest  was  the  primary  fund  for  the  pay- 
ment of  such  legacies. 

I  agree  with  the  present  Lord  Chancellor  of  Ireland,  that  the 
soundest  and  most  sensible  rule  of  construction,  both  as  to  debts 
and  legacies,  would  have  been,  that  if  there  are  express  words 
of  dedication  of  a  portion  of  the  real  estate  for  the  payment  of 
debts  or  legacies,  and  the  testator  has  disposed  of  all  his  personal 
estate  specifically,  the  fund  which  the  testator  has  himself  pro- 
vided for  the  purpose  should  be  deemed  the  primary  fund.  Tha 
current  of  the  authorities,  however,  is  certainly  the  other  way 
so  far  as  relates  to  the  payment  of  debts,  at  least..  [Fereges  v 
Robertson,  Bunb.  Rep.  301.  Waller  v.  Jackson,  Idem,  303,  n 
Aldridge  v.  Lord  Wallscourt,  1  Ball  Sf  Beatty,  312.  Ancas 
ter  V.  Mayer,  1  Bro.  C  C  460.  Stephenson  v.  Heathcoie 
1  Eden's  Rep.  38.  Howe  v.  Dartmouth,  7  Ves.  Rep.  149 
Watson  V.  Birchwood,  9  Idem,  447.  Bootle  v.  Blundell,  1 
Mer.  Rep.  193.)  It  is  also  the  general  rule  that  the  personal 
estate  is  the  primary  fund  for  the  payment  of  legacies,  although 
such  legacies  are  charged  upon  real  estate ;  whether  such  real 
estate  be  devised  with  a  direction  to  the  devisee  to  pay  the  lega- 
cies, or  is  charged  with  such  legacies,  or  given  to  trustees  for 
that  purpose.  (See  1  Roper  on  Leg.  163,  and  cases  there  re- 
ferred to.)    But  in  reference  to  legacies,  an  absolute  disposition 
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of  all  the  personal  estate  of  the  testator,  and  not  a  mere  residua- 
ry bequest,  is  sufficient  to  manifest  the  intent  of  the  testator  to 
charge  the  realty,  in  exoneration  of  the  personalty.  Thus  in  the 
case  of  Kelsey  v.  Deyo,  (3  Cow.  Rep.  133,)  where  the  testator 
bequeathed  his  whole  personal  estate,  after  payment  of  debts,  to 
his  wife  for  life,  with  remainder  to  all  his  childrcii  at  her  death ; 
and  then  devised  all  his  real  estate  to  his  son  N.  in  fee,  subject 
to  certain  privileges  therein  in  favor  of  the  widow ;  and  directed 
him  to  pay  certain  legacies,  one  half  thereof  in  two  years  after 
the  testator's  death  and  the  other  half  in  two  years  after  the 
death  of  the  widow  ;  and  made  the  devisee  and  other  persons 
executors;  the  supreme  court  held  that  it  was  manifest 
from  the  will  that  he  meant  to  exonerate  the  personal  estate. 
But  in  the  subsequent  case  of  Tole  v.  Hardy,  (6  Cow.  Rep. 
333,)  where  the  testator  directed  that  his  widow  should  be  maiu 
tained  out  of  his  estate,  and  that  she  should  have  all  his  fiirni- 
ture  (fcc,  and  then  devised  his  real  estate  to  his  son  in  fee,  and 
directed  him  to  pay  certain  legacies,  and  appointed  the  widow 
executrix  and  the  devisee  the  executor  of  the  will;  the  same 
court  held  that  the  personal  estate,  not  specifically  bequeathed, 
was  not  exonerated,  and  was  the  primary  fund  for  the  payment 
of  the  legacies ;  although  the  devisee  was  also  charged  with  the 
payment,  in  respect  to  the  land  devised  to  him.  And  I  have  not 
been  able  to  find  any  case,  where  the  personal  estate  was  not  in 
terms  exonerated,  or  the  legacies  declared  to  be  chargeable  upon 
the  real  estate  exclusively,  in  which  an  interest  in  personal  prop- 
erty not  disposed  of  by  the  will  was  held  to  be  exonerated.  On 
the  contrary,  it  appears  to  be  settled  that  where  the  personal  estate 
is  in  terms  exonerated,  for  the  benefit  of  a  particular  legatee, 
and  not  for  the  benefit  of  such  estate  generally,  the  failure  of  the 
particular  bequest  destroys  the  exoneration  pro  tanto.  (  WardPs 
Law  of  Leg.  357.) 

It  is  not  necessary  to  express  an  opinion  upon  the  question, 
whether  the  life  interest  of  the  widow  in  the  part  of  the  personal 
estate  not  disposed  of  by  the  will,  in  the  present  case,  was  in 
fact  exonerated  from  the  payment  of  the  four  legacies,  to  the  tes- 
tator's son  Lambert  and  to  the  three  daughters.    But  upon  an  ex- 
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amination  of  the  decisions  of  the  courtSj  both  here  and  in 
England,  I  am  satisfied  that  the  reversionary  interest  in  a  part 
of  the  personal  estate,  which  interest  was  not  disposed  of  by  the 
will,  was  the  primary  fund  for  the  payment  of  those  legacies ; 
and  in  aid  of  the  charge  upon  the  farm,  and  upon  the  reversion- 
ary interest  of  the  devisees  in  the  stock  and  farming  utensils. 
And  as  the  personal  property  not  disposed  of  by  the  will,  was 
wholly  insufficient  to  pay  these  legacies,  with  interest  thereon 
from  the  time  they  became  payable  until  the  death  of  the  widow, 
it  follows  that  the  complainants  had  no  interest  in  the  estate  of 
the  testator,  beyond  the  amounts  due  upon  their  legacies,  which 
could  be  affected  by  these  releases. 

The  decree  of  the  vice  chancellor  must  therefore  be  reversed  • 
and  the  bill  of  the  complainants  must  be  dismissed,  with  costs 


Winslow  vs.  Pitkin  &,  Kibbee. 

Where  a  judgment,  recovered  in  the  superior  court  of  the  city  of  New- York,  or  in  i 
court  of  common  pleas,  is  docketed  in  another  county,  a  creditor's  bill  cannot  b« 
sustained  upon  the  return  of  an  execution  to  the  clerk's  office  of  the  county  in 
which  the  judgment  is  so  docketed.  To  authorize  the  filing  of  a  creditor's  bill, 
the  execution  must  have  been  duly  returned  and  filed  with  the  clerk  of  the  court 
from  which  such  execution  issued. 

After  the  return  of  an  execution  unsatisfied,  the  plaintiff  filed  a  creditor's  bill  against 
the  judgment  debtor,  and  thereupon  the  defendant  and  a  third  person  gave  a  nolo 
as  collateral  security  for  the  payment  of  the  debt  and  costs,  but  without  discharg. 
ing  the  judgment,  or  discontinuing  the  creditor's  suit ;  the  note  not  having  been 
paid  at  maturity,  a  new  judgment  was  recovered  thereon  against  the  judgment 
debtor  and  his  surety ;  Held  that  it  was  improper  to  file  an  original  creditor's  bill, 
upon  the  last  judgment,  and  to  continue  the  proceedings  in  the  first  suit;  butthsl 
the  proper  course  was  to  file  a  supplemental  bill. 

The  complainant  recovered  a  judgment,  and  upon  the  return 
of  an  execution  issued  thereon  unsatisfied,  he  filed  a  creditor's 
bill  against  the  defendant.  The  defendant  -thereupon  procured 
the  other  defendant, in  the  present  suit  to  sign  a  note  with  him 
BS  collatera.  security  for  the  debt  and  costs,  or  a  part  thereof,  and 
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the  complainant  agreed  to  stay  the  proceedings  upon  the  credi- 
tor's bill  until  such  note  became  due.  The  note  not  having  been 
paid  at  maturity,  the  complainant  brought  a  suit  upon  the  note 
arid  recovered  judgment  in  the  superior  court  of  the  city  of  New- 
York  against  both  defendants.  He  afterwards  procured  the 
judgment  to  be  docketed  in  dueens  county,  and  issued  an  exe- 
cution to  the  sheriff  of  that  county,  who  returned  the  execution 
tc  the  office  of  the  clerk  of  Queens  county,  unsatisfied. 

R.  F.  Winslow  applied  for  the  appointment  of  a  receiver. 

/  Harris,  for  the  defendants,  objected  that  the  execution  was 
not  properly  returned ;  and  that  the  last  bill  was  irregular  and 
improper. 

The  Chancellor  said,  the  complainant  had  overlooked  the 
amendatory  act  of  April,  1844,  {Laws  of  1844,  p.  91,  §  4,)  which 
required  the  execution  in  such  a  case  to  be  returned  to,  and  filed 
with  the  clerk  of  the  court  from  which  it  was  issued ;  and  that 
8  creditor's  bill  could  not  be  filed  upon  the  last  judgment  until 
the  execution  was  duly  returned,  unsatisfied,  and  filed  with  the 
clerk  of  the  court  out  of  which  it  issued.  He  also  said  that  this 
was  not  a  proper  case  for  the  filing  of  an  original  bill,  upon  the 
last  judgment,  and  at  the  same  time  continuing  the  original  suit 
m  this  court  for  the  recovery  of  the  same  debt ;  that  the  com- 
plainant shoiild  either  have  dismissed  his  original  bill,  against 
one  of  these  defendants,  or  have  filed  a  supplemental  bill,  founded 
upon  such  original  bill  and  upon  the  new  facts ;  so  that  the  whole 
matter  could  be  disposed  of  together,  in  the  original  and  supple- 
mental suits. 

Motion  for  receiver  denied. 
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Morse  vs.  Hovey  and  others. 

The  voluntary  provisions  of  the  bankrupt  act  of  the  United  States,  passed  in  )841, 
are  not  unconstitutional. 

A  discharge  of  a  bankrupt,  in  conformity  to  such  provisions,  is  valid  as  respects  pre- 
existing debts,  as  well  as  debts  contrsicted  by  the  bankrupt  subsequent  to  the  pa*, 
sage  of  that  act. 

Where  a  defendant  in  a  suit  at  law  has  a  defence  of  usury,  which  he  can  establish,  by 
a  competent  witness,  without  a  discovery  from  the  alleged  usurer,  but  where  he  is  so 
situated  that  he  cannot  avail  himself  of  the  testimony  of  that  witness  in  the  am\ 
at  law,  he  may  resort  to  the  court  of  chancery  for  relief.  And  he  is  not  bound  to 
rely  upon  the  testimony  of  the  real  plaintiff  in  the  suit  at  law  to  prove  the  usury. 

Where  several  persons  who  are  m&de  defendants,  in  the  court  of  chancery,  have  no 
joint  and  common  interest,  so  that  the  answer  of  one  vrill  not  be  evidence  for  ct 
against  the  other  upon  the  hearing  of  the  cause,  the  complainant  may  waive  an 
answer  on  oath  as  to  one  of  them,  and  may  call  for  a  sworn  answer  and  a  dis- 
covery from  the  other. 

This  was  an  appeal  from  a  decretal  order  of  the  assistant  vice 
chancellor,  overruling  a  demurrer  to  the  complainant's  bill. 
The  facts  of  the  case,  and  the  opinion  of  the  assistant  vice  chan- 
cellor, will  be  found  in  the  report  of  the  case  before  him.  (1 
Sand.  Ch.  Rep.  188.) 

T.  Jenkins,  for  the  appellants. 

G.  F.  Comstock,  for  the  respondent. 

The  Chancellor.  I  concur  in  the  opinion  of  the  majority 
of  the  justices  of  the  supreme  court,  as  expressed  in  the  case  of 
Kunzler  v.  Kohaus,  (5  HilVs  Rep.  317,)  that  the  voluntary  pro- 
visions of  the  late  bankrupt  act  were  not  unconstitutional ;  and 
that  the  discharge  of  a  bankrupt,  in  conformity  to  such  provis- 
ions, is  valid  as  to  pre-existing  debts,  as  well  as  to  debts  con 
tracted  by  him  subsequent  to  the  passage  of  that  act.  The 
federal  constitution  prohibits  the  states  from  passing  any  laws 
impairing  the  obligation  of  contracts.  And  congress  has  no  such 
power,  either  as  to  previous  or  future  contracts,  except  \^^hat  is 
given  to  it  in  the  constitution  itself,  in  express  terms  or  by  neces- 
sary implication.    But  the  power  to  establish  uniform  law*  on 


(846.]  CASES  IN  CHANCERY.  405 


Morse  v.  Hovey. 


the  subject  of  bankruptcies  throughout  the  United  States,  is  ex- 
pressly given' to  congress.  And  I  think  the  framers  of  the  con- 
stitution did  not  intend  to  limit  the  power  to  any  particular  class 
of  persons ;  or  to  confine  it  to  cases  where  a  creditor,  either  nom- 
inally or  in  fact,  was  the  party  who  instituted  proceedings  for  the 
discharge  of  the  bankrupt,  or  for  the  distribution  of  his  properj:y 
or  effects  among  his  creditors.  It  is  true,  that  at  the  time  of  the 
adoption  of  the  constitution  of  the  United  States  there  was  a 
bankrupt  law,  in  England,  which  only  allowed  a  privileged  class 
to  be  discharged  from  their  debts,  with  the  consent  of  a  part  of 
their  creditors.  And  to  entitle  a  bankrupt  belonging  to  that 
class  to  the  benefit  of  a  discharge,  or  to  compel  him  to  give  up 
his  property  for  the  payment  of  all  his  creditors  equally,  it 
was  necessary  that  the  proceeding  should  be  instituted,  at  least 
nominally,  by  a  creditor  who  had  a  debt  against  the  bankrupt 
of  not  less  than  a  certain  specified  amount.  But  this  state  had 
at  that  time  a  law  in  existence,  which  entitled  the  bankrupt  to 
a  discharge  on  his  own  application,  in  conjunction  with  a  por- 
.tion  of  his  creditors,  upon  a  surrender  of  his  property.  And  the 
same  law  authorized  a  compulsory  proceeding  against  him  to 
compel  a  surrender  of  his  property,  with  the  consent  of  a  part  of 
his  creditors  only ;  provided  he  was  a  trader  and  had  committed 
an  act  of  bankruptcy  by  remaining  in  prison  upon  execution 
in  a  civil  suit.  That  law  also  applied  to  pre-existing  debts  as 
Well  as  to  those  which  should  be  contracted  afterwards.  And 
probably  most  of  the  states  which  then  constituted  the  confede- 
ration, had  laws  which  authorized  the  discharge  of  a  bankrupt 
debtor,  with  the  consent  of  a  portion  of  his  creditors,  upon  a  vol- 
untary surrender  of  his  property  on  his  own  application.  It  was 
undoubtedly  in  reference  to  the  state  of  American  legislation  on 
the  subject,  and  not  to  the  principles  of  the  English  bankrupt 
law,  that  these  provisions  of  the  constitution,  depriving  the  states 
of  the  power  to  impair  the  validity  of  contracts,  but  giving  to 
congress  the  power  to  do  so  by  establishing  uniform  laws  on  the 
subject  of  bankruptcy,  were  adopted.  Mr.  Justice  Cowen  has 
Bhown  that,  at  the  time  of  the  adoption  of  the  constitution,  the 
word  bankrupt,  in  its  ordinary  acceptation,  was  not  confined  to 
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that  class  of  insolvent  debtors  who  had  been  guilty  of  some  im- 
proper act,  to  defraud  their  creditors,  or  to  delay  them  in  the  col 
lection  of  their  debts ;  but  that  it  also  was  applied  to  those  who, 
by  misfortune,  were  unable  to  pay.  Nor  was  it  confined  to  those 
who  were  proceeded  against  adversely  by  their  creditors,  to  com- 
pel a  surrender  of  their  property  so  that  it  might  be  applied  to 
the  payment  of  their  debts.  It  may  also  be  proper  to  remark, 
that  in  some  of  the  acts  of  sederunt  in  Scotland,  the  term 
bankrupt  is  applied  to  insolveiit  debtors  who  apply,  as  against 
their  creditors,  for  the  benefit  of  a  decree  of  cessio  bonorum,  to 
exempt  them  from  further  molestation  on  account  of  their  debts 
while  they  remain  insolvent.  Thus  the  act  of  the  18th  of  July, 
1688,  declares  that  "in  time  coming  when  a.  bankrupt  sha'l 
raise  a  process  of  cessio  bonorum,,  against  his  creditors,''  &<;. 
(I  Acts  of  Sederunt,  181.) 

The  assistant  vice  chancellor  was  right,  in  this  case,  in  sup- 
posing that  the  discharge  of  the  principal  debtor,  under  the 
bankrupt  act,  exempted  him  from  future  liability  to  the  com- 
plainants, as  his  sureties,  in  case  they  shall  hereafter  be  compelled 
to  pay  the  debt  for  which  the  proceeding  at  law  was  instituted. 
Nor  does  the  fact  that  the  plaintiff  in  the, suit  at  law  has  takon 
issue  there  upon  his  plea  of  discharge  under  the  general  bank- 
rupt law,  render  him  a  necessary  party  here ;  or  preclude  him 
from  being  a  witness  in  this  court  to  establish  the  fact  of  usury. 
-The  bill  shows  that  Thayer,  the  principal  debtor,  was  legallj 
discharged  under  the  bankrupt  act ;  and  that  the  issue  was  taken 
upon  his  plea,  for  the  mere  purpose  of  preventing  him  from  be 
ing  a  witness  for  his  co-defendant,  in  the  action  at  law.  Upon 
this  demurrer  those  allegations  in  the  bill  are  to  be  taken  to  be 
true.  And  if  so,  Thayer  has  a  perfect  defence  to  that  suit,  and 
is  not  interested  in  establishing  the  fact  of  usury  here,  to  exempt 
himself  from  a  recovery  by  the  plaintiff  in  the  suit  at  law.  I 
also  concur  in  the  opinion  of  the  assistant  vice  chancellor,  thai 
if  the  complainant  can  establish  this  defence  of  usury  by  a  com- 
petent witness,  without  a  discovery  from  the  alleged  usurer,  but 
is  so  situated  that  he  cannot  avail  himself  of  the  testimony  of 
that  witness  in  the  suit  at  law.  he  may  resort  to  this  court  foi 
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relief.  And  he  is  not  bound  to  rely  upon  the  evidence  of  the 
real  plaintiff  in  the  suit  at  law,  who  is  directly  interested  to  pre- 
vent the  establishment  of  a  defence. 

It  only  remains  to  consider  the  question  whether  the  com- 
plainants were  authorized,  in  this  case,  to  waive  an  answer  on 
oath  as  to  one  of  these  defendants,  and  to  call  for  a  sworn  an- 
swer and  a  discovery  from  the  other.  Where  the  defendants  have 
no  joint  and  common  interest,  so  that  the  answer  of  one  would  not 
be  evidence  for  or  against  the  other  upon  the  hearing  of  the 
cause,  there  can  be  no  valid  objection  to  a  waiver  of  a  sworn 
answer  as  to  one  defendant  and  not  as  to  the  other.  And  so 
this  court  decided  in  the  case  of  Bulkeleyv.  Van  Wyck,  (5 
Paige's  Rep.  536.)  Here,  if  the  allegations  in  the  bill  are  true, 
the  defendant  Cloyes  has  no  interest  in  the  subject  matter  of  the 
suit,  in  the  court  of  law,  to  recover  the  amount  of  the  note.  And 
that  fact  l>eing  admitted  by  the  demurrer,  the  objection  that  an 
answer  on  oath  from  the  actual  plaintiflf  in  that  suit,  and  the 
only  real  diifendant  here,  is  waived,  while  a  sworn  answer  from 
the  nominal  plaintiff  is  required,  does  not  appear  to  be  well  taken 
by  such  demurrer.  It  is  not  necessary  now  to  consider  whether 
any  discovery  or  admission  which  may  be  made  in  a  separate 
answer  of  Cloyes  can  be  used- as  evidence  against  his  co-defen- 
dant for  any  purpose ;  or  what  would  be  the  effect  of  a  joint 
answer  of  these  defendants,  put  in  upon  the  oaths  of  both. 
These  are  questions  which  will  more  properly  arise  upon  the 
hearing  of  the  cause  upon  the  pleading  and  proofs. 

The  decretal  order  appealed  from  is  affirmed  with  costs.  .And 
the  defendants  must  file  and  serve  their  answers  within  twenty 
days  after  seiTice  of  a  copy  of  the  decree  of  affirmance. 
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To  entitle  a  coirplainsuit  to  an  order  authorizing  him  to  be  examined  as  a  witness,  ta 
prove  the  facts  stated  in  bis  bill,  against  an  absent  defendant  y/ha  has  not  appeared 
in  the  cause,  it  should  be  stated  in  the  bill,  and  sworn  to,  that  the  complainant 
has  not  the  means  of  proving  the  matters  which  he  wishes  to  establish,  except  by 
his  own  oath,  without  an  answer  and  discovery  from  the  absent  defendant. 

This  was  an  application  for  a  reference  to  a  master  to  take 
proof  of  the  facts  stated  in  the  bill,  as  against  an  absent  defen- 
dant who  had  not  appeared  in  the  suit. 

J.  Forsyth  asked  loi  a  provision  to  be  inserted  in  the  or-ier, 
authorizing  the  cornplainant  to  be  examined,  to  prove,  by  his 
own  oath,  the  facts  stated  in  the  bill. 

The  Chancellor  said,  it  was  not  a  matter  of  course  to  per 
mit  the  complainant  to  be  examined  to  prove  the  allegations  in  the 
bill,  as  against  an  absentee.  He  said  the  complainant  should  state 
in  his  bill,  and  verify  it  by  his  oath,  that  he  cannot  prove  the 
matters  charged  in  the  bill,  except  by  an  answer  and  discovery 
from  the  absent  defendant,  unless  he  is  permitted  to  prove  them  by 
his  own  oath.  That  upon  such  a  bill,  inasmuch  as  a  discovery 
could  not  be  obtained  from  an  absentee  who  did  not  appear,  the 
complainant  might  be  permitted  to  prove  the  facts  as  to  which  a 
discovery  from  the  defendant  would  be  necessary,  if  he  appeared 
in  the  cause ;  and  did  not  suffer  the  bill  to  b«»  token  as  confessed 
against  iiim  after  such  appearance. 
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Where  A,,  by  a  deed  executed  previous  to  the  revised  statutes,  conveyed  all  his  re;u 
and  personal  estate  to  B.  in  trust  that  such  trustee,  or  his  assigns,  or  such  other  per- 
son or  persons  as  he  should  by  will  appoint  for  that  purpose,  should  dispose  of,  lease 
and  manage  the  trust  property,  and  receive  the  rents  and  income,  and  after  deduct- 
ing the  expenses  of  the  trust,  should  apply  so  much  of  the  rents  and  income  to 
the  use  and  support  of  the  grantor,  and  of  his  family,  during  his  life,  as  the  trustee 
should  deem  discreet  and  reasonable,  and  should  invest  and  accumulate  the  residue 
of  such  rents  and  income  for  the  benefit  of  the  heirs  of  A . ;  and  on  the  further  trust, 
upon  the  death  of  A.,  to  account  for  vfhat  should  remainof  the  trust  estate,  and  of 
the  accumulations  of  the  rents  and  income,  to  the  heirs  at  law  and  next  of  kin  of 
the  grantor ;  Held,  that  under  the  law  as  it  existed  previous  to  the  revised  statutes, 
a  person  not  in  debt  had  the  right  to  give  his  personal  property  to  a  trustee,  for 
the  use  and  benefit  of  those  who  should  be  the  next  of  kin  of  the  donor  at  the 
time  of  his  death.  And  that  such  trust  was  valid,  not  only  as  to  the  grantor, 
but  as  to  all  persons  claiming  under  him  by  title  subsequent. 

Held  also,  that  as  A.  could  not  have  defeated  this  trust  by  any  act  of  his  own,  his 
creditors,  whose  debts  arose  subsequent  to  the  creation  of  the  trust,  were  not  enti- 
tled to  satisfaction  of  their  debts  out  of  the  capital  of  the  estate. 

fUldfwrther,  that  the  trust  to  receive  the  rents  and  income  of  the  trust  property, 
daring  the  life  of  the  grantor,  to  apply  such  part  thereof  to  his  support  as  was 
necessary,  and  to  accumulate  the  residue  for  the  benefit  of  his  next  of  kin,  at  his 
death,  was  valid.  But  that  such  a  trust  would  not  be  valid,  under  the  provisions 
of  the  revised  statutes. 

Held  also,  that  the  provision,  in  the  deed  of  trust,  for  the  support  of  the  grantor,  for 
life,  out  of  the  income  of  the  trust  property,  created  an  interest  in  such  mcoma 
which  could  be  reached  by  judgment  creditors  of  the  grantor,  by  a  creditor's  bill  in 
the  court  of  chancery,  upon  the  return  of  executions  at  law  unsatisfied. 

Umitations  of  contingent  remainders  in  personal,  property,  made  previous  to  the 
revised  statutes,  are  valid ;  provided  the  absolute  ownership  of  the  property  is  not 
suspended  beyond  the  period  allowed  by  law. 

V\rheie  a  ceslui  que  trust  has  a  beneficial  interest  in  a  fund,  for  his  support  and 
maintenance,  under  a  valid  trust  created  previous  to  the  revised  statutes,  such 
interest  will  pass  to  his  assignees  in  bankruptcy,  or  under  the  insolvent  acts,  or  by 
his  own  voluntary  assignment  to  a  third  person.  Consequently  It  may  be  reached 
upon  a  creditor's  bill ;  especially  where  the  trust  fimd  has  proceeded  from  himself, 
and  not  from  a  third  person. 

This  was  an  appeal  by  the  defendants  from  a  decree  of.  the 
.ale  vice  chancellor  of  the  second  circuit.  In  May,  1828,  the 
defendant,  N.  V.  Knickerbacker,  conveyed  to  his  father,  J. 
Knickerbacker,  the  other  defendant  in  this  suit,  all  his  real  and 

Vol.  I.  52 


410  CASES  IN  CHANCERi.  [April  7 


Bryan  ».  Knickerbacker. 


personal  estate,  consisting  of  lands  in  various  counties,  and  about 
$15,000  in  money  then  in  the  hands  of  the  grantee.  The  con- 
veyance was  in  fee,  but  upon  the  face  of  the  deed  it  was  de- 
clared to  be  upon  trust,  that  the  grantee,  or  his  assigns,  or  succ 
other  person,  or  persons,  as  he  should,  by  will,  appoint  for  that 
purpose,  should  dispose  of,  lease,  an(i  manage  the  trust  property 
as  he,  or  they,  should  deem  most  beneficial  for  the  purposes  ot 
the  trust,  and  receive  tlie  rents  and  income ;  and  after  deduct- 
ing the  expenses  of  the  trust,  should  apply  from  time  to  time,  so 
much  of  the  rents  and  income  to  the  use  and  support  of  the 
grantor,  and  of  his  family  if  he  should  marry  and  have  a  family^ 
during  his  natural  life,  as  the  grantee,  or  the  person  or  personi 
!io  appointed  by  him  to  execute  the  trust,  should  deem  discreet 
and  reasonable,  and  should  invest  and  accumulate  the  residue  of 
iuch  rents  and  income  for  the  benefit  of  the  heirs  of  the  grantot. 
And  upon  the  further  trust,  on  the  death  of  the  grantor,  to  account 
for  what  should  remain  of  the  trust  estate,  and  of  such  accumu- 
lations of  the  rents  and  income,  to  the  heirs  at  law  and  next  of 
kin  of ,  the  grantor,  in  the  manner  and  in  the  proportions  pre^ 
scribed  by  the  statutes  of  descent  and  distributions  of  this  state, 
in  cases  of  intestacy.  The  trustee  took  possession  of  the  trust 
property,  under  that  conveyance,  and  out  of  the  rents  and  income 
of  the  trust  property  allowed  the  grantor  $900  a  year,  for  his 
support;  he  being  a  single  man.  The  residue  of  the  rents  and 
income  of  the  trust  property  was  accumulated,  except  soma 
small  advances  made  to  the  grantor  from  time  to  time ;  which 
accumulations,  at  the  time  of  putting  in  the  answers  in  this 
cause,  amounted  to  about  $9000 ;  in  addition  to  the  property 
originally  assigned,  and  to  the  advances  which  had  been  made 
to  the  grantor  from  time  to  time  for  his  support  and  for  the 
payment  of  his  debts. 

In  1841,  Bryan,  onei  of  the  complainants,  recovered  a  judg- 
ment, in  the  supreme  court,  against  N.  V.  Knickerbacker,  and 
issued  an  execution  thereon,  which  was  returned  unsatisfied  in 
part ;  leaving  due  on  that  judgment,  at  the  time  of  filing  th 
bill  in  this  cause,  about  $81.  And  Huntington,  the  other  coiH 
plainant,  recovered  another  judgment  against  him,  in  that  court 
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the  same  year,  for  about  $240,  upon  which  an  SAecutlon  was 
issued  and  was  returned  wholly  unsatisfied.  The  bill  in  thir 
cause  was  thereupon  filed,  to  obtain  satisfaction  of  the  amounts 
due  upon  those  judgments  respectively,  out  of  the  interest  of 
N.  V.  Knickerbacker  in  the  assigned  property.  The  facts  of 
the  case  not  being  in  dispute  between  the  parties,  the  cause  was 
heard  before  the  vice  chancellor  upon  bill  and  answer,  in  con- 
nection with  certain  admissions  of  the  parties.  '  He  decided  and 
decreed  that  the  complainants  were  entitled  to  have  satisfaction 
of  their  respective  judgments,  and  their  costs  irj  this  suit,  out  of 
the  rents  and  income  then  accrued,  or  thereafter  to  accrue,  upon 
the  real  and  personal  estate,  embraced  in  the  trust  deed,  and  out 
of  the  capital  of  the  personal  estate  conveyed  by  such  deed ;  and 
that  the  trustee  should  pay  the  said  judgments  and  costs  accord- 
ingly. The  vice  chancellor  further  directed  and  decreed,  that  if 
the  judgments  and  costs  were  not  paid,  by  the  trustee,  within 
thirty  days  after  the  service  of  such  decree  and  of  the  taxed  bill  of 
costs,  the  complainants  might  apply  for  the  appointment  of  a 
receiver  of  the  trust  property,  or  for  a  sequestration  thereof;  and 
for  such  further,  or  such  other,  order,  or  relief,  as  might  be 
equitable  and  proper.  From  this  decree,  both  of  the  defendants 
appealed  to  the  chancellor. 
■    The  following  opinion  was  delivered  by  the  vice  chancellor : 

RuGGLES,  V.  C  It  is  not  necessary  for  the  complainants  in 
this  case  to  impeach  the  validity  of  the  trust  deed  made  by  the 
defendant  N.  V.  Knickerbacker  to  his  father  in  1828.  They 
are  entitled  to  relief  out  of  the  income  of  the  trust  fund,  on  the 
basis  that  the  deed  is  valid,  and  that  N.  V.  Knickerbacker's 
equitable  interest  is  subject  to  the  payment  of  his  debts.  It  is 
not  to  be  understood,  however,  that  the  allowance  to  him  is  to 
depend,  as  between  him  and  his  father,  entirely  and  finally  upon 
the  arbitrary  discretion  of  the  latter  as  trustee.  The  exercise 
of  that  discretion  is  subject  to  the  regulation  and  control  of  this 
iiourt ;  so  far,  at  least,  as  to  prevent  its  abuse.  N.  V.  Knicker- 
backer has  a  vested  interest,  therefore,  in  the  income  of  the  fund. 


412  CASES  IN  CHANCERy.  [April? 


'    Bryan  v.  Knickerbacker. 

according  to  the  trust  deed,  in  a  sum  sufficient  for  his  support 
and  maintenance. 

It  is  a  mistalce  to  suppose  that  he  can  enjoy  the  allowance  in 
defiance  of  his  creditors.  It  is,  like  any  other  chose  in  action, 
liable  to  be  applied  to  the  payment  of  his  debts.  It  is  property, 
and  has  the  incidents  of  property ;  and  cannot  be  placed  beyond 
the  reach  of  his  creditors.  It  would  pass  to  the  assignee  of  the 
cestui  que  trust  iinder  the  insolvent  laws  of  this  state.  The  in- 
terest of  a  cestui  que  triist  is  assignable.  Trusts  cannot  be 
created  with  a  proviso  that  the  interest  of  the  cestui  que  trust 
shall  nt  be  aliened,  or  shall  not  be  made  subject  to  the  claims 
of  credit,  rs.  {Lewin  on  Trusts,  138.  Snowden  v.  Dales,  6 
Sim.  524.  1  Id.  66.  18  Ves.  429.  1  Russ.  ^  Myl.  395.) 
By  the  revised  statutes,  (1  R.  S.  724,  §  63,)  it  is  provided  that 
no  person  betieficially  interested  in  the  receipt  of  the  rents  and 
profits  of  lands  can  assign,  or  in  any  manner  dispose  of  such 
interests.  But  this  deed,  bearing  date  in  1828,  is  not  affected 
by  the  article  of  the  revised  statutes  respecting  uses  and  trusts ; 
nor  by  the  first  section  of  the  article  of  the  revised  statutes  re- 
specting fraudulent  conveyances.     (2  R.  S.  73,  §  8.) 

The  case  of  Hallett  v.  Thompson,  (5  Paige,  583,)  was  not 
precisely  like  this.  The  testatoi,  in  that  case,  bequeathed  to 
Thompson,  the  judgment  debtor,  $4000,  which,  however,  wa? 
to  be  retained  in  the  hands  of  the  executors,  in  trust  for  him, 
unless  Thompson  should  require  it  to  be  paid  to  himself  And 
the  will  declared  that  neither  the  legacy  nor  the  interest  thereof 
should  be  liable  to  the  creditors  of  the  legatee.  The  chancellor 
determined  that  the  legacy  being  perfectly  under  the  control  of 
Thompson  the  legatee,  would  pass  to  his  assignees,  under  the 
English  bankrupt  or  insolvent  laws,  or  under  the  insolvent, 
laws  of  this  state ;  and  that  it  ought,  therefore,  to  be  applied  Vt 
the  satisfaction  of  the  complainant's  judgment,  in  that  case. 

In  the  case  now  under  consideration,  the  allowance  to  N.  ^ . 
Knickerbacker  appears,  by  the  terms  of  the  trust,  to  depend  on 
the  discretion  of  his  trustee  ;  and  in  that  respect  differs  from  the 
case  of  Hallett  v.  Thompson.  But  it  has  been  already  said 
that  the  discretion  must  be  reasonable,  and  is  urjder  the  regu- 
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tation  of  a  court  of  equity.  And  therefore  N.  V.  Knickerbacker'a 
right  to  an  allowance  is  as  much  his  property  as  the  legacy  was 
the  property  of  Thompson,  in  the  case  last  mentioned.  The 
difference  between  the  two  cases  is  therefore  immaterial.  The 
case  of  Piercy  v.  Roberts,  (1  Mylne  6^  Keene,  4,)  is  more  like 
the  present.  There  T.  Roberts,  by  his  last  will,  made  in  Jan- 
nary,  1829,  bequeathed  to  his  executors  £400,  in  trust  to  pay 
and  apply,  and  dispose  thereof,  and  of  the  interest  and  produce 
thereof,  to  the  use  and  benefit  of  his  son  Thomas  J.  Roberts,  in 
such  smaller,  or  larger  portions,  at  such  time,  or  times,  imme- 
diate, or  remote,  and  in  such  way,  or  manner,  as  they,  the  ex- 
ecutors, should,  in  their  judgment,  think  best.  And  in  ca.se  of 
the  death  of  his  son  before  the  £400  and  interest  had  been  ap- 
plied for  the  purposes  aforesaid,  the  testator  directed  that  the 
unapplied  part  thereof  should  sink  into  the  residuary  portion  of 
his  estate,  and  go  as  was  in  his  will  afterwards  mentioned. 
And  the  testator  died  in  July,  1829,  and  his  son  Thomas  J. 
Roberts,  in  May,  1830,  took  the  benefit  of  the  insolvent  debtor's 
act.  He  had  received  from  the  executors  some  portion  of  the 
£400  before  May,  1830,  and  some  portion  after  his  discharge 
and  before  the  filing  of  the  complainant's  bill.  The  bill  was 
filed  by  his  assignees,  against  the  executors,  to  recover  so  much 
of  the  £400  and  interest  as  remained  unpaid  at  the  time  Roberts 
was  discharged  under  the  insolvent  act.  It  was  argued,  in  be- 
half of  the  executors,  that  the  legatee,  or  cestui  que  trust,  took 
no  vested  interest  in  the  £400,  because  the  payment  was  in  the 
discretion  of  the  executors  ;  but  more  especially  because  there 
was  a  limitation  over  to  the  residuary  legatee  in  the  event  of 
the  whole  £400  and  interest  not  being  paid  in  the  lifetime  of 
the  legatee.  The  master  of  the  rolls.  Sir  John  Leach,  declared 
that  the  attempt  to  continue  the  insolvent  in  the  enjoymentof  the 
legacy  notwithstanding  his  insolvency  was  in  fraud  of  the  law, 
and  that  the  discretion  of  the  executors  terminated  by  the  insol- 
vency, and  that  the  property  passed  by  the  assignment.  This 
case  shows  not  only  that  N.  V.  Knickerbacker's  right  to  a  sum 
sufficient  for  his  support  and  maintenance  out  of  the  income  of 
the  tnist  fund  may  be  subjected  to  the  payment  of  his  debts ' 
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but  that  by  his  insolvency  the  discretion  to  be  exfreised  by  his 
trustee,  as  to  the  amount  of  his  allowance,  is  ended  and  deter- 
mined,  and  that  his  creditors  are  entitled  to  the  whole  fund 
which  the  trustee  was  authorized,  under  any  circumstances,  to 
apply  towards  his  support  and  maintenance,  or  to  so  much  as 
will  be  sufficient  to  satisfy  their  demands.  This  fund  is  the 
whole  net  income  of  the  trust  estate.  (See  Brandon  v.  Robert- 
son, 14  Ves.  429,  and  Graves  v.  Dolphin,  1  Sim.  66.) 

The,  graver  question  upon  this  trust  deed  is,  whether  it  is  noS 
entirely  void,  so  far  as  respects  N.  V.  Knickerbacker's  creditors. 
I  mean  the  creditors  whose  debts  accrued  since  the  date  and 
recording  of  the  deed.  In  deciding  that  the  complainant's  judg- ' 
ment  debts  are  to  be  satisfied  out  of  the  income  of  this  trust 
fund,  I  have  looked  upon  the  fund  in  the  same  light  as  if  it  had 
proceeded  from,  and  as  if  the  trust  had  been  created  by,  some 
person  other  than  N.  V.  Knickerbacker  himself.  But  the  fund 
was  originally  his  property.  He  has  never  sold  it  for  value. 
On  the  contrary  he  assigned  it  in  trust,  reserving  a  substantial 
and  valuable  interest  for  his  own  use  and  benefit.  And  the 
trustee  is  his  own  father,  on  whose  good  will  and  affection  he 
can  be  supposed  to  rely  with  all  confidence  at  least  for  a  most 
liberal  administration  of  the  trust.  Apparently  the  object  of  the 
instrument  was  to  provide  against  N.  V.  Knickerbacker's  im- 
providence. If  the  estate  had  been  conveyed  in  trust  for  his 
own  use  with  a  view  to  avoid  the  payment  of  debts  which  he 
intended  afterwards  to  contract,  it  would  have  been  fraudulent 
beyond  all  doubt.  And  why  is  it  not  equally  so  if  the  convey- 
ance be  made  to  avoid  the  payment  of  debts  which  he  expected' 
his  own  improvidence,  or  prodigality,  would  lead  him  to  con- 
tract ?  Such  debts  may  be  perfectly  honest  and  fair.  If  the 
creditor  obtains  his  judgment  at  law,  his  debt  must  be  so  re- 
garded. The  debtor  is  legally  and  morally  bound  to  py. 
There  is  no  suggestion  on  either  side  in  this  case,  that  N.  'V. 
Knickerbacker  is  a  man  of  unsound  mind,  or  incapable  of  con- 
ducting his  own  affairs.  He  must  be  regarded,  like  all  other 
rational  men,  as  the  master  of  his  own  actions  and  oi  his  own 
will.    To  convey  away  his  property  for  the  purpose  of  a**"  jiding 
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the  payment  of  debts  which  he  believes  he  shall  iroluntarily 
contract,  is  much  the  same  thing  as  to  convey  it  away  for  the 
purpose  of  avoiding  the  payment  of  debts  which  he  intends  to 
contract.  Such  an  intent  is  fraud  in  fact.  Neither  the  record- 
ing of  tiie  deed,  nor  express  notice  of  its  existence,  will  avail  to 
uphold  it. 

Voluntary  settlements  of  property  are  in  many  instances  tole- 
rated and  supported  against  subsequent  creditors.  But  I  appre- 
hend this  is  done  in  those  cases  only  where  there  is  no  good  reason 
to  believe  that  the  leading  object  of  the  settlement  was  to  avoid 
future  responsibility.  The  allowance  which  the  trustee  in  this 
case  would  be  bound  to  make  to  N.  V.  Knickerbacker,  and 
which  all  parties  doubtless  expected  would  be  made,  and  which 
.n  fact  has  been  made,  gives  him  a  considerable  credit  and  ena- 
bles him  to  run  in  debt.  This  was  its  natural  consequence,  and 
must  have  been  foreseen.  If  the  object  of  the  trust  was  to  avoid 
tlie  payment,  of  such  debts,  it  strikes  me  as  at  least  extremely 
doubtful  whether  it  can  be  supported  as  a  transaction  free  from 
the  taint  of  fraud.  Those  who  would  regard  it  as  fair,  look 
upon  improvidence  and  prodigality  as  infirmities  merely,  and 
not  vices.  Bui  they  are  moral  infirmities  when  they  are  prac- 
tised at  the  expense  of  others :  and  if,  at  the  concoction  of  the 
trust  deed,  the  parties  had  in  view  the  consequences  most  natu- 
rally to  be  expected  from  it,  it  would  be  difficult  to  say  that  it 
ought. to  be  upheld.  But,  I  do  not  mean  to  decide  this  ques- 
tion. It  is  not  necessary  for  the  complainants'  relief.  They 
are  entitled  to  have  their  judgments  satisfied  out  of  the  income 
of  thn  trust  fund,  which  is  sufficient  for  them.  The  complain 
ants'  costs  must  come  out  of  the  ilind  also. 

G.  W.  Kirtland,  for  appellants.  I.  The  amount  due  to  th^ 
plaintiffs  in  each  judgment  being  less  than  one  hundred  dollars, 
a  creditor's  bill  upon  those  judgments  cannot  be  entertained. 

11.  The  trust  deed  is  a  good  and  valid  deed  in  the  law.  It 
waa.made  in  1828,  before  the  revised  statutes  were  passed. 
Tht  grantor  was  not  in  debt,  and  he  had  a  perfect  right  to  coii- 
rey  jnd  give  awav  his  property  as  he  pleased ;  and  the  granteta 
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acquired  a  vested  interest  under  the  deed.  It  was  not  fraudu- 
lent as  to  the  existing  creditors,  because  there  were  none.  And 
as  to  subsequent  creditors,  it  was  not  fraudulent  in  fact  or  in 
law.  The  bill  does  not  allege  or  pretend  that  it  was.  It  was 
recorded ;  and  besides,  the  complainants  had  actual  knowledge 
of  the  existence  and  terms  of  the  deed.  A  trust  deed  niay  be 
made  for  any  object  not  illegal,  and  that  is  not  prohibited 
by  statute.  This  deed  was  not  for  any  object  prohibited  by 
statute,  or  that  was  illegal  in  itself  But  the  complainants  have 
not  framed  their  bill  with  the  view  to  set  aside  the  deed.  On 
the  contrary,  the  prayer  is  that  the  defendants  may  apply  any 
moneys,  property,  real  or  personal,  belonging  to  the  defendant, 
N.  V.  Knickerbacker,  or  in  which  he  is  in  any  way  beneficially 
interested  or  which  is  due  from,  or  held  in  trust  by,  the  defen- 
dant, John  Knickerbacker,  for  N.  V.  Knickerbacker,  to  the  pay- 
ment of  said  judgments.  By  the  deed,  the  trustee  is  to  apply  so 
much  of  the  rents  and  income  of  the  property^  to  the  use  and 
support  of  the  cestui  que  trust,  as  the  trustee  shall  deem  discreet 
and  reasonable.  It  is  only  in  the  r«>nts  and  income,  therefore, 
(if  in  any  thing,)  that  the  cestui  que  trust  has  any  beneficial  in- 
terest. And  inasmuch  as  the  rents  and  income  that  have  accrued 
are  greatly  more  than  enough  to  pay  the  complainants'  demand, 
it  is  not  deemed  important'  to  take  up  more  time  to  show  that 
the  deed  is  a  valid  one.  The  most  important  inquiry  in  this 
case  is.  whether  the  cestui  que  trust  has  any  such  interest,  under 
this  deed,  as  can  be  reached  by  a  creditor's  bill. 

III.  We  insist  that  N.  V.  Knickerbacker  has  no  such  estate, 
interest  or  right,  under  the  deed,  as  can  be  reached  by  a  credit- 
or's bill.  The  statute,  which  is  in  affirmance  of  the  common 
lawj  defines  what  may  be  taken  under  a  creditor's  bill.  The 
language  of  the  statute  is,  the  court  shall  have  power  "  to  decree 
satisfaction  of  the  sum  remaining  due  on  such  judgment,  out  of 
any  personal  property,  money,  or  things  in  action  belonging 
to  the  defendant,  or  held  in  trust  for  him"  &c.  (2  R.  S,  174 
§  39.)  The  cestui  que  trust  must  have  some  estate,  legal  or 
equitable,  or  some  right  of  action,  or  right  to  property  or  money, 
which  could  he  enforced  by  him.    Where  by  the  trust  ieed 
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money  is  to  be  paid  to  the  cestui  que  trust  in  gross,  it  may  be 
seized  by  a  creditor's  bill.  Where  the  trustee,  by  the  deed,  is  to 
apply  enough  of  the  income  for  the  support  of  the  cestui  que 
trust,  and  he  is  vested  with  a  discretion  as  to  the  amount,  it  is 
not  seizable  by  a  creditor's  bill.  In  Coster  v.  Lorillard,  (14 
Wend.  322,)  in  the  court  of  errors,  it  was  held  by  Chief  Justice 
Savage,  that  in  a  trust  deed  to  receive  rents,  (fcc.  and  to  apply 
them  to  the  use  and  support  of  a  person,  the  trustee  was  to  judge 
of  the  fro'priety  of  the  expenditure  ;  and  that  it  was  different 
from  a  direction  to  receive  and  pay  over.  Senator  Maison  says, 
at  page  353,  it  is  a  discretionary  power.  Senator  Young  says, 
at  page  382,  to  pay  a  gross  sum,  or  to  apply  to  the  use  of,  are 
different ;  that  the  trustee  in  the  latter  case  is  required  to  deal 
out  with  circumspection.  Here  the  trust  is  to  collect  and  receive 
the  rents,  issues  and  income  of  the  estate,  and  from  time  to  time 
to  apply  to  the  use  and  support  of  the  cestui  que  trust,  during 
Ills  natural  life,  so  much  of  the  rents,  issues,  and  income  as  he, 
the  trustee,  should  deem  discreet  and  reasonable.  Lewin  lays 
down  the  doctrine  that  where  the  cestui  que  trust  has  a  vested 
interest,  it  passes  to  his  assignees  in  bankruptcy,  and  tliat  the 
mode  in  which,  or  the  tiTne  when,  he  is  to  enjoy  such  interest 
is  immaterial.  {Lewin  on  Trusts,  138.)  In  the  case  of  Snow- 
aen  v.  Dales,  (6  Sim.  524,)  £800  was  assigned  to  trustees,  in 
tnist,  among  other  things,  to  allow  and  pay  the  interest  of  the 
£800  into  the  proper  hands  of  the  cestui  que  trust,  or  otherwise 
if  the  trustees  should  think  fit,  in  procuring  for  him  diet,  lodging, 
wearing  apparel  and  other  necessaries.  There  the  cestui  que 
trust  had  a  vested  right  to  the  interest  of  the  £800 ;  it  must  all 
be  paid  to  him  or  laid  out  for  his  benefit.  And  the  court  held  it 
passed  to  his  assignees  in  bankruptcy.  In  Graves  v.  Dolphin, 
(1  Sim.  66,)  the  testator  devised  his  estate  to  trustees  in  trust, 
among  other  things,  to  pay  his  son  John  Graves  an  annuity  of 
£500  for  his  natural  life.  This  annuity  was  to  be  paid  into  the 
hands  of  the  cestui  que  trust.  He  therefore,  had  a  vested  interest ; 
and  the  court  held  that  it  passed  to  his  assignees.  In  Brandon 
V.  Robinson,  (18  Ves.  428,)  the  testator  directed  that  the  share 
of  his  son  Thomas  Goom,  should  be  laid  out  or  invested  in  pub- 
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lie  stock  in  the  name  of  trustees  during  the  life  of  Thomas,  and 
that  the  dividends,  interest  and  produce  thereof  should  L«  paid 
by  them,  into  the  cestui  que  trust's  own  proper  hands.  There 
too,  the  son  had  a  vested  interest,  and  the  court  decided  that  the 
right  of  the  son  to  the  dividends  passed  to  his  assignees.  In 
Green  v.  Spicer,  (1  Russ.  Sf  My.  395,)  the  devise  was  to  trus- 
tees to  pay  and  apply  the  rents',  issues  and  profits  of  the  prop- 
erty to  or  for  the  board,  lodging,  support  and  benefit  of  the  cestui 
que  trust.  All  the  rents  and  profits  must  be  applied  to  his  bene^ 
fit.  The  court  decided  that  the  cestui  que  triist  took  a  vested  estate. 
In  the  case  of  Piercey  v.  Roberts,  (1  My.  Sc  Keen  A,)  £400  was 
devised  to  trustees  in  trust,  to  pay,  and  apply,  and  dispose  there- 
of, and  of  the  interest  and  produce  thereof,  to  the  use  and  benefit  of 
'  the  testator's  son  Thomas.  The  terms,  manner,  and  amounts  to  be 
given  or  applied  at  difierent  times,  were  left  at  the  discretion  of 
the  trustees.  Thomass  had  a  vested  right  to  the  interest  and 
produce,  and  the  trustees  were  bound  to  apply  it.  The  time, 
mode  and  amoimts  were  somewhat  in  the  discretion  of  thetrus- 
tees.  The  court  held  that  his  interest  passed  to  his  assignees. 
In  each  of  the  above  cases,  a  specific  fund  was  set  apart,  and  all 
the  interest  and  income  thereof  was  to  be  paid  to,  or  for  the  use 
of,  the  cestui  que  trust.  The  mode,  manner,  and  times  of  apply- 
ing it  was  in  some  cases,  indeed,  left  to  the  discretion  of  the 
trustees.  But  the  interest  or  income  was  given  absolutely  to  the 
cestui  que  trust,  and  must  all  of  it  be  paid  to  or  for  him ;  which 
it,  will  readily  be  perceived,  gave  him  a  vested  interest  in  it. 

In  the  case  now  before  the  court,  the  trustee  is,  from  time  to  time, 
to  apply  to  the  use  and  support  of  the  cestui  que  trust  so  much 
of  the  rents,  issues  and  income  as  he,  the  trustee,  shall  deem 
discreet  and  reasonable.  The  creditors  of  the  cestui  que  trustcnn- 
not,most  certainly,  acquire  a  greater  interest  in  the  fund,or  in  the 
income  of  it,  than  he  had  himself.  And  it  is  submitted  that  he  had 
no  vested  interest  in  it  whatever.  He  voluntarily  conveyed  away 
the  property,  and  gave  to  the  trustee  the  right  to  apply  so  much 
of  the  rents,  <fcc.  to  the  use  and  support  of  the  cestui  que  trust,  and 
only  so  much,  as  he,  the  trustee,  should  deem  discreet  and  rr,a 
Bonable.    The  cestui  que  trust  made  his  trustee  the  sole  judga 
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in  the  ease,  as  he  had  a  right  to  do ;  and  we  submit  thait  though 
the  trustee  should  refuse  to  apply  any  of  the  rents  or  income  to 
his  use  and  support,  the  cestui  que  trust  could  have  no  remedy 
for  it.  I  am  aware  that  when  a  trust  is  created  by  one  person 
for  the  Ijeneflt  of  another,  if  the  trustee  fails  to  execute  it,  chan- 
cery will  compel  tlie  reasonable  performance  of  the  trust.  But  I 
have  seen  and  know  of  no  case  where  a  man,  competent  and  free  to 
act,  after  having  submitted  his  rights  to  the  determination  of  an- 
other, can  control  such  determination  or  discretion  ;  unless  fraud 
or  corruption  be  shown.  It  having  then  been  submitted,  by  the 
grantor  in  this  case,  wholly  to  the  discretion  of  John  Knicker- 
backer, as  to  how  much  of  the  income  he  should  apply,  or 
whether  he  should  apply  any  of  it  to  the  use  and  support  of  the 
cestui  que  trust — we  insist  that  N.  V.  Knickerbacker  could  not 
compel  the  application  of  the  same  to  his  support ;  and  that  he- 
has  no  such  interest  in  the  income  as  can  be  reached  by  a 
creditor's  bill. 

But  if  N.  V.  Knickerbacker  could  compel  a  support  out  of  the 
income,  we  contend  it  does  not  follow  that  his  creditors  can 
seize  it.  The  trustee  has  the  entire  discretion  as  to  the  dealing: 
it  out.  According  to  the  deed  he  might  deal  it  out  by  the  meal. 
The  reversion  is  given  away  to  third  persons,  and  the  trustee  is 
made  the  judge  between  the  reversioners  and  the  cestui  que 
trust;  and  that  by  the  act  of  the  cestui  que  trust  himself.  And 
when  the  cestui  que  trust  has  no  vested  certain  interest,  but 
something  depending  altogether  on  the  discretion  of  the  trustee,  it 
is  believed  it  cannot  be  reached  by  a  creditor's  bill. 

The  deed  having  been  made  before  the  revised  statutes,  is 
as  good  and  valid  as  if  the  trust  had  been  made  by  a  third  per- 
son. It  is  admitted  it  would  be  otherwise  now.  In  our  own 
courts,  no  case,  that  I  am  aware  of,  has  been  decided  like  the 
present.  The  court  of  errors,  in  the  case  of  Coster  v.  Lorillard, 
before  referred  to,  seem  to  hold  that  such  a  deed  would  give  no 
vested  interest:  and  that  public  policy  would  require  that  such 
deeds  should  be  favorably  regarded. 

In  Halleti  v.  T/iompson,  (5  Paige,  583,)  the  cestui  que  trust 
had  the  right  to  reduce  the  principal  sum  to  possession,  and  to  ap 
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ply  it  to  bis  own  use  by  merely  giving  an  order.  There  the  coiin 
directed  Jiim  to  execute  the  order.  He  had  the  Absolute  and  un- 
controlled ownership  of  the  property — a  beneficial  power  which 
could  be  reached  under  the  revised  statutes.  (1  li.  S.  734,  §93.) 
In  Clute  V.  Bool,  (8  Paige,  83,)  the  court  held  that  an  annuity 
of  $400  to  be  paid  to  the  cestui  que  trust  was  not  seizable  under 
a  creditor's  bill.  It  was  also  held  that  the  instalments  of  the  an- 
nuity were  not  seizable  until  they  were  due;  unless  they 
amounted  to  the  payment  of  a  gross  sum.  In  Hawley  v.  James, 
(1(5  Wend.  165,)  it  was  held  that  the  mere  right  to  enforce  the 
performance  of  a  trust  is  not  assignable.  And  at  pages  118  and 
262,  the  court  discuss  the  question  as  to  what  is  the  payment  of 
a  gross  sum. 

IV.  If  the  defendant,  N.  V.  Knickerbacker,  under  the  deed, 
could  compel  a  support  and  maintenance,  still  the  complainants 
are  not  entitled  to  recover.  They  have  no  greater  rights,  as 
against  the  trustee,  than  he  possesses ;  and  he  could  not  compel 
the  advancement  of  moneys  to  carry  on  law  suits,  and  to  buy 
articles  useless  to  himself. 

V.  If  the  complainants  are  entitled  to  any  relief  whatever, 
their  demand  is  limited  to  such  sum,  barely,  as  the  cestui  que 
trust  him.self  could  claim  against  his  trustee,  from  time  to  time, 
for  his  support.  It  is  insisted  that  if  the  complainants  are  en- 
titled to  any  thing,  they  can  claim  nothing  beyond  such  portion 
of  the  income,  from  time  to  time,  as  would  in  itself  be  a  discreet 
and  reasonable  allowance  for  the  support  of  the  cestui  que  trust. 
They  certainly  can  claim  no  more  against  the  trustee,  and  third 
persons  interested  under  the  trust  deed,  than  their  debtor  could 
claim ;  they  represent  their  debtor,  and  are  subject  to  the  same 
restrictions,  in  regard  to  the  trust  estate,  as  he  would  be  were  he 
litigating  with  his  trustee  respecting  his  claims  under  the  deed. 
And  in  passing  upon  the  amount  that  should  be  fixed  and  appro- 
priated to  the  claims  of  these  complainants  and  the  other  creditors, 
making  up  the  amount  of  $3000  debt  which  N.  V.  Knickerbacker 
contracted  in  so  short  a  period,  over  and  above  the  $900  a  year 
which  was  advanced  to  him  out  of  the  fund,  it  is  claimed  by  the 
counsel  for  the  defendant,  John  Knickerbacker,  representing  as 
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he  virtually  does,  the  interest  of  persons  who  are  not  parties  to 
this  suit,  that  the  sum  shall  he  fixed  at  a  discreet  and  reasonable 
amount ;  that  it  shall  not  be  paid  out  in  gross,  to  satisfy  these 
iudgments,  and  others  which  will  no  doubt  follow.  But,  that 
being  fixed  at  such  a  sum  as  with  ordinary  prudence  would  be 
suffisient  to  support  the  cestui  que  trust  comfortably,  but  not 
extravagantly,  that  sum  be  paid  over  by  instalments  from  time 
to  time,  by  the  trustee,  in  the  same  manner  and  under  the  same 
limitations  as  if  it  were  to  be  paid  to  the  cestui  que  trust,  for  his 
support.  That  this  should  be  the  rule  is  evident  from  the  fact, 
that  if  payment  be  ordered  in  gross  and  at  once,  the  cestui  que 
trust  might,  by  death,  cease  to  have  any  claim  for  support  long 
ere  a  pro  rata  allowance  would  make  up  the  amount  of  the  com- 
plainant's claims.  By  the  deed,  the  overpl  us  income  of  the  estate, 
after  providing  for  the  support  of  N.  V.  Knickerbacker,  was  to 
be  invested  from  time  to  time,  for  the  benefit  of  his  next  of  kin 
upon  his  decease,  and  to  be  accounted  for  by  the  trustee  to  such 
next  of  kin.  The  decree  of  the  vice  chancellor  directs  the  judg- 
ments to  be  paid  out  of  the  profits  and  income  in  the  hands  of 
the  trustee  accrued  since  the  deed,  or  hereafter  to  accrue,  with 
costs,  within  thirty  days.  This  is  wrong.  The  funds  invested 
for  the  next  of  kin  should  not  be  disturbed,  and  the  decree 
should  have  been  limited  to  the  future  income  of  the  estate. 

As  to  costs,  should  the  chancellor  decide  that  though  the  re- 
spondents,  or  either  of  them,  are  entitled  to  satisfaction  of  their 
claim  against  N.  V.  Knickerbacker,  out  of  the  income  of  the 
trust  estate,  yet,  that  their  claim  is  not  to  a  payment  in  gross, 
and  at  once,  but  that  it  should  be  under  an  allowance,  and  by 
instalments :  then  the  respondent  should  not  recover  costs  from 
the  fund,  but  should  pay  costs,  for  the  reason,  that  they  should 
have  applied  to  the  trustee,  and  proposed  to  receive  payment  in 
that  manner,  before  suit  brought.  And  as  to  the  appeal,  should 
the  decree  be  modified  (though  not  set  aside  in  toto.)  as  to  the 
time  and  manner  of  payment,  that  being  essential  as  to  the  rights 
of  those  interested  in  the  trust  estate,  the  respondents  should  pay 
costs.  The  decree  at  all  events,  should  be  modified  so  as  to 
t'.irect  thfc  defendants'  costs  to  be  paid  out  of  the  fund. 
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^S",  Q.  Huntington,  for  respondents.     I.  I'he  complainants 
are  entitled  to  as  much  of  the  trust  fund,  in  the  hands  of  John 
Knickerbacker,  as  will  be  sufficient  to  pay  their  respective  judg- 
ments and  costs  of  this  suit,  according  to  the  terms  and  intent 
of  the  trust  deed.     1st.  Because  the  fund  is  to  be  applied  to  the 
usn  and  support  of  Nanning  V.  Knickerbacker  the  grantor. 
2c',  Although  the  funds  are  to  be  applied  as  the  trustee  shall 
deom  discreet  and  reasonable,  yet  he  is  to  use  sound  discretion 
and  reason  in  their  application  ;  and  is  not  at  liberty,  arbitrarily, 
to  refuse  an  appropi:iation  of  any  part  of  the  fund,  even  when 
it  is  requested  by  the  cestui  que  trust  alone.     3d.  But  judg- 
ments having  been  obtained  against  the  cestui  que  trust  in  p 
court  of  law,  and  no  attempt  having  been  made  to  impeach  oi 
reverse  said  judgments,  the  trustee  is  bound,  by  the  terms  of 
the  trust  deed,  to  pay  the   same ;  and  an  application  of  the 
trust  fund  for  that  purpose  would  be  for  the  "use  and  support" 
of  the  cestui  que  trust,  and  therefore  cpnaistent  with  the  terms 
of  the  trust.     In  other  words,  the  judgments  estop  the  trustee 
from  the  exercise  of  any  discretion  as  to  the  application  of  funds 
to  the  payment  of  the  complainants'  claim.     II.  The  whole  of 
the,  rents,  profits  and  income  of  the  real  and  personal  estate, 
together  with   the   personal   property  held    in  trust  by  John 
Knickerbacker,    belong    absolutely  to    N.   T.   Knickerbacker, 
the  judgment  debtor,  and  are  subject  in  equity  to  the  claims  of 
his  creditors,  at  common  law  as  well  as  by  statute.     1st.  Be- 
cause  the  deed  creating   the   trust  estate  or  fund  is  void  as 
against  creditors ;  being  created  by  the  cestui  que  trust  himself. 
2d.  Because  it  is  an  attempt  on  the  part  of  the  judgment  debtor 
to  place  his  property  beyond  the  reach  of  creditors,  for  the  use 
and  benefit  of  himself  and  heirs.     (3  John.  Ch.  Rep.  481.    4 
Kenfs  Com.  303,  note  (c).)    3d.  Because  as  to  the  $15,008,  the 
trust  deed  is  null  and  void.     (1  R.  L.  of  1813,  75.  §  1.    2  R.  S. 
70,  §  1,  2d  ed.     5  Cimen's  Rep.  547.     6  Idem,  288,  and  see 
especially  the  opinion  of  Savage,  Ch.  J,  in  5  Cawm!s  Rep- 
SSI.)    4th.  Because  the  trust  fund  proceeding  from,  or  having 
been  created  by  the  cestui  que  trust  himself,  he  cannot  claim  a 
support  therefrom  as  against  his  creditors ;  as  in  some  cases  he 
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may,  where  the  tnist  fund  has  proceeded  from  some  person 
other  than  himself.  (5  Paige's  Rep.  583  to  587.)  5th.  Because 
the  revised-  statutes  subject  a  trust  fund  created  by  the  judgment 
debtor  himself,  (like  the  one  under  consideration,)  to  the  claims 
of  his  creditors  in  equity.  (2  R.  S.  102,  §  41,  2d  ed.)  6th.  At 
all  events  the  surplus,  beyond  a  support,  can  be  reached  for 
want  of  a  valid  direction  for  its  accumulation.  (8  Paige,  S3.) 
III.  The  interest  of  the  judgment  debtor  in  the  lands,  rents,  and 
real  estate,  conveyed  by  him  to  John  Knickerbacker,  in  trust, 
could  not  have  been  sold  under  an  execution  at  law.  1st.  Be- 
cause the  trust  being  an  active  and  not  a  passive  trust,  the  legal 
title  of  the  trustee  is  not  divested  by  the  revised  statutes,  but  is 
(hereby  preserved.  (1  R.  S.  727,  §§  47,  48,  2d  ed.  4  Paige's 
Rep.  345,  352.)  2d.  Because  the  trustee  does  not  hold  the  legal 
title  as  a  clear  simple  trust  for  the  benefit  of  the  judgment 
flebtor  alone.  (3  Paige's  Rep.  478.)  IV.  The  direction  for 
the  accumulation  of  the  surplus  rents,  profits  and  income,  is 
void ;  and  the  surplus  is  liable  in  equity  to  the  claims  of  credi- 
tors. (1  R.  S.  726,  §  37.  Idem,  729,  §  57.)  1st.  Because  the 
accumulation  is  not  for  the  benefit  of  minors  living  at  the  date 
of  the  trust  deed,  but  for  the  benefit  of  the  next  of  kin  of  the 
grantor.  2d.  Because  the  next  of  kin  is  John  Knickerbacker, 
the  trustee,  and  the  father  of  the  grantor  or  cestui  que  trust.  (2 
R.  S.  97,  §  75,  sub.  7.)  V.  It  is  no  objection  to  the  jurisdiction  of 
this  court  that  the  judgment  of  the  complainants,  Barker  and 
Gorham,  is  less  than  $100.  (^e  Dix  and  others  v.  Briggs,  9 
Paige,  595,  and  Sizer  and  others  v.  Millej;  id.  605.)  VI.  This 
'  case  is  to  be  governed  by  the  revised  statutes.  (21  Wend.  Rep. 
147, 148.  1  R.  S.  727,  §§  45, 46,  47,  48.)  VII.  If  it  should  te 
said  the  complainants  have  no  claim  upon  the  income  of  ^fte 
trust  property,  because  they  were  not  judgment  creditors,  or 
even  jireditors  of  N.  V.  Knickerbacker,  at  the  date  of  the  deed 
of  trust,  on  the  10th  of  May,  1828,  we  insist  that  objection  is 
not  sustainable;  because  the  trust  property  is,  in  law  and 
equity,  and  in  fact  the  property  of  the  judgment  debtor,  and  it 
is  only  imjiortant  to  inquire  whether  the  debt  sought  to  be 
enforced  by  means  of  a  creditor's  bill  here,  existed  at  the  time 


424  CASES  IN  CHANCERY.  [Apkil  7 


Bryan  o.  Knickerbacker, 


of  an  assignment  of  his  property  by  the  debtor  in  those  cases 
where  the  assignment  transfers  all  the  interest  of  the  debtor  in 
the  property  assigned.  VIII.  Huntington  is  entitled  to  payment 
of  his  judgment,  at  any  rate;  it  having  been  recovered  for  ser- 
vices rendered  by  him  in  respect  to  the  trust  deed. 

The  Chancellor.  The  technical  objection  made  by  the 
counsel  for  the  appellants,  that  the  judgment  of  one  of  the 
complainants  was  less  than  $100,  cannot  be  sustained.  That 
question  was  examined  by  this  court  in  the  case  of  iSizer  and 
others  v.  Miller,  (9  Paige's  Rep.  605 ;)  and  the  objection  was 
decided  to  be  invalid. 

The  vice  chancellor  has  not,  by  the  decree,  in  terms  declared 
the  trust  created  in  this  case  void,  as  to  the  personal  estate  con- 
veyed to  the  trustee.  But  he  has  done  so  in  eifect,  by  declaring 
that  the  judgments  of  the  complainants,  for  debts  created  subse- 
quent to  the  execution  of  the  trust  deed,  wete  a.  charge  upon 
such  personal  property,  as  well  as  upon  the  income  thereof  and 
upon  the  rents  of  the  real  estate ;  in  which  income  and  rents  tfie 
judgment  debtor  was  interested,  to  a  certain  extent,  at  the  time 
offiling  the  bill  in  this  cause,  bythe  express  provisions  of  the  trust. 
It  therefore  becomes  necessary  to  examine  the  question  respecting 
the  validity  of  the  trust  as  to  the  capital  o'f  the  personal  property, 
conveyed  by  the  trust  deed,  as  well  as  to  determine  the  rights 
of  the  respondents  in  relation  to  the  rents  and  income  of  the  real 
and  personal  estate  conveyed  in  trust. 

The  trust  having  been  created  previous  to  the  revised  statutes, 
its  validity  or  invalidity  does  not  depend  upon  their  provisions ; 
but  upon  the  la.w  of  this  state  as  it  existed  previous  to  the  first 
of  January,  1830.  It  is  not  alleged,  in  the  complainant's  bill, 
that  the  object  of  crec^ting  this  trust  was  to  defraud  the  creditors 
of  the  grantor  in  the  deed  ;  .nor  is  it  any  where  stated  that  he 
owed  any  debt  whatever  at  the  time  of  the  creation  of  the  trust. 
The  simple  question  presented,  then,  as  to  the  validity  of  the 
trust,  so  far  as  relates  to  that  part  of  the  capital  of  the  trust  fund 
which  .consisted  of  personal  property  at  that  time  is,  whether 
as  the  law  then  was,  a  person  not  in  debt  had  the  right  to  give 
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such  property  to  a  trustee,  for  the  sole  use  and  benefit  of  those 
who  should  be  the  next  of  kin  of  the  donor  at  the  time  of  his 
death.  It  is  true,  this  limitation  in  remainder  is,  and  must  re- 
main, contingent  during  the  life  of  the  donor;  for  it  cannot  be 
determined  until  his  death  who  will  be  his  next  of  kin,  and  enti- 
tled to  the  property  according  to  the  terms  of  the  trust.  But  it 
is  every  day's  practice  to  limit  such  contingent  remainders  in 
personal  property  and  chattels  real,  through  the  medium  of  a 
trustee.  And  such  limitations  are  valid,  provided  the  absolute 
ownership  of  the  property  is  not  suspended  beyond  the  period 
allowed  by  law.  [Lewin  on  Trusts,  142.)  This  part  of  the 
trust,  therefore,  is  valid,  not  only  as  to  the  grantor  in  the  trust 
deed  but  as  to  all  persons  claiming  under  him  by  title  subse- 
quent. And  as  he  could  not  in  any  way  have  defeated  his  trust 
by  any  act  of  his  own,  it  is  difficult  to  conceive  how  his  credit- 
ors, whose  debts  have  been  contracted  subsequent  to  the  crea- 
tion of  this  trust,  can  be  entitled  to  satisfaction  out  of  the  capital 
of  the  personal  estate  ;  in  which  their  judgment  debtor  has  no 
interest.  The  part  of  the  decree  of  the  vice  chancellor  which 
declares  that  the  complainants  are  entitled  to  have  their  judg- 
ments and  costs  satisfied  out  of  the  capital  of  the  personal  estate 
in  the  hands  of  the  trustee,  is  erroneous  and  must  be  reversed. 

Previous  to  the  revised  statutes,  a  trust  for  tlie  accumulation 
of  the  rents  of  real  estate,  or  of  the  income  of  personal  property, 
might  be  created,  to  continue  for  the  same  length  of  time,  that 
the  power  of  alienation,  or  the  absolute  ownership  of  such  prop- 
erty, might  legally  be  suspended.  And  the  accumulated  fund 
might  be  limited  to  any  person  or  class  of  persons  who  should 
be  in  esse  at  the  termination  of  such  trust.  (^Thelluson  v. 
Woodford,  4  Vns.  227;  11  Idem,  112,  S.  C. ;  Rand,  on  Perp. 
197.)  There  does  not,  therefore,  appear  to  be  any  objection 
to  the  validity  of  the  trust  to  receive  the  rents  and  income 
of  the  property  during  the  life  of  the  party  creating  such  trust, 
and  to  apply  so  much  of  the  rents  and  income  as  may  be  rea- 
sonable and  proper  to  the  support  of  himself  and  his  family  for 
the  same  period ;  and  to  accumulate  the  residue,  in  the  mean 
time,  for  the  use  and  benefit  of  those  who  may  be  his  next  of 
Vol.  I.  54 
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km  at  his  death.  It  is  true,  such  a  trusjt  for  accumulating  the 
rents  and  income  of  property  could  not  novi'  be  created.  For 
by  the  provisions  of  the  revised  statutes,  a  valid  trust  for  the 
accumulation  of  the  rents  and  profits  of  real  estate,  or  the  inter- 
est or  income  of  personal  property,  can  only  be  created  for  the 
benefit  of  a  minor  or  minors  who  is  or  are  in  existence  when 
the  accumulation  is  to  commence  ;  and  the  accumulation  must 
cease  with  the  termination  of  such  minority.  (1  R.  S.  726, 
§  37,  3S.  Idem,  773,  §  3,  4.)  But  these  provisions  of  the  re- 
vised statutes  caimot  afiect  the  validity  of  a  trust  of  accumula- 
tion which  had  been  created  long  before  those  statutes  went 
into  efiect. 

The  trust  for  the  accumulation  of  the  rents  and  income,  for 
the  benefit  of  the  next  of  kin,  being  a  valid  trust,  in  the  present 
case,  the  only  interest  which  N.  V.  Knickerbacker,  the  judgment 
debtor,  had  in  the  trust  estate,  was  his  right  to  a  reasonable  al- 
lowance for  his  support  out  of  the  rents  and  income  thereof 
during  his  natural , life.  -The  part  of  the  decree  of  the  vice 
chancellor,  therefore,  which  declares  that  the  complainants  are 
entitled  to  have  their  judgments  and  costs  satisfied  and  paid  out 
of  the  rents  and  income  of  the  trust  estate  generally,  is  errone- 
ous ;  and  it  must  be  reversed  so  far  as  respects  that  portion  of  the 
rents  and  income  which,  by  the  provisions  of  the  conveyance 
creating  the  trust,  are  directed  to  be  accumulated  for  the  benefit 
of  the  next  of  kin. 

But  it  appears  that  the  amount  which  the  trustee,  in  the  exer- 
cise of  the  discretion  vested  in  him  by  the  trust  deed,,  has  hith- 
erto considered  a  reasonable  allowance  for  the  support  of  N.  V. 
Knickerbacker,  as  a  single  man,  has  been  $900  per  annum ; 
exclusive  of  some  extra  allowances  occasionally,  made  to  himfoi 
the  payment  of  debts.  It  is  evident,  therefore,  that  if  this  inter- 
est of  the  judgment  debtor,  in  the  rents  and  income  of  the  trust 
property,  could  be  reached  by  the  complainants  on  a  creditor's 
bill,  the  amount  or  value  of  such  allowance  for  a  single  yeai, 
after  they  had  obtained  a  lien  thereon  in  the  hands  of  the  trus- 
tee, by  the  commencement  of  this  suit,  would  be  sufficient  to 
pay  their  judgments  with  interest  and  costs.    And  a?  J^  "^al 
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and  a  half  had  elapsed  between  the  commencement  of  this  sua 
and  the  decree  of  the  vice  chancellor,  there  was  no  necessity  for 
resorting  to  that  part  of  the  trust  property,  and  of  the  rents  or 
income  thereof,  which  was  limited  to  the  next  of  kia,  to  enable 
the  complainants  to  obtain  satisfaction  of  their  debts  and  costs. 
Even  if  the  amount  of  the  annual  allowance  of  $900,  which  had 
accrued  subsequent  to  the  filing  of  the  bill,  had  not  been  suffi- 
cient at  that  time,  the  decree  could  have  directed  satisfaction  to 
be  made,  for  any  deficiency,  out  of  the  portion  of  the  income  to 
which  the  judgment  debtor  should  thereafter  be  entitled,  from 
time  to  time,  under  the  provision  of  the  trust  deed  for  his  per- 
sonal support.  For  the  interest  of  a  cestui  que  trust  in  therents 
or  income  of  trust  property,  under  a  trust  of  this  kind,  created 
previous  to  the  revised  statutes,  was  not  inalienable  by  the  ces- 
tui que  trust.  It  would,  therefore,  pass  to  an  assignee  in  bank- 
ruptcy, or  by  virtue  of  an  assignment  under  the  insolvent  acts. 
And  if  so,  it  could  also  be  reached  by  a  creditor's  bill,  in  antici- 
pation, althougii  the  rents  or  income  had  not  in  fact  accrued  at 
the  time  of  filing  such  bill.  The  case  is  otherwise  as  to  the 
interestof  the  judgment  debtor  in  such  a  trust  created  since  the 
revised  statutes.  For  as  the  interest  of  the  cestui  que  trust  is 
inalienable  by  him  before  the  rent  or  income  of  the  trust  fund 
has  actually  accrued,  the  surplus,  which  the  statute  has  specially 
authorized  the  judgment  creditor  to  reach  in  that  case,  cannot 
be  reached  by  such  creditor  by  anticipation.  [Clute  v.  Bool,  8 
Paige's  Rep.  83.) 

It  only  remains  to  he  considered  whether  the  interest  which 
th3  judgment  debtor  really  has,  in  the  rents  and  income  of  the 
trust  property  in  this  case,  can  be  reached  and  appropriated  to 
the  payment  of  his  debts.  The  fund  out  of  which  the  provision 
for  the  support  of  the  j  udgment  debtor  is  derived,  in  th  is  case,  pro- 
ceeded from  him,  or  was  created  by  himself.  No  question  there- 
fore arises,  under  the  exceptions  in  the  sections  of  the  revised 
statutes  relative  to  creditor's  bills.  (2  R.S.  174,  §§41,  42.)  But 
the  question  is  whether  his  right  to  a  reasonable  allowance  out 
of  the  rents  and  income  of  the  trust  property,  is  one  which  he 
c«wJd  himself  have  enforced,  either  at  law  or  in  equity.    It  is 
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insisted  by  the  counsel  for  the  appellants,  that  Ihe  judgment 
debtor  has  no  vested  interest  whatever  in  this  irust;  and  that 
if  the  trustee  should  refuse  to  apply  any  of  the  rents  or  income 
of  the  trust  property  to  his  support,  he  would  be  entirely  without 
remedy.    Such,  however,  cannot  be  a  correct  view  of  the  law 
upon  this  subject.    It  is  true  the  trustee,  by  the  terms  of  the 
trust,  has  a  very  extended  discretionary  power  as  to  the  amount 
which  is  to  be  applied  for  the  support  of  the  cestui  que  trust. 
But  the  amount  of  the  allowance  which  the  trustee  is  bound  to 
make  does  not  depend  upon  the  exercise  of  an  arbitrary  discre- 
tion, without  reference  to  the  situation  of  the  cestui  que  trust 
and  the  amount  of  the  property,  or  fund,  out  of  which  the  allow- 
ance for  his  support  is  to  be  made.    In  other  words,  h?.  is  bound 
to  make  such  an  allowance  as  he  honestly  and  conscientiously 
does  deem  discreet  and  reasonable,  and  not  such  as  he  shall 
merely  say  is  reasonable.    In  this  case,  the  trustee  had  been  in 
the  habit,  for  about  fourteen  years  previous  to  the  filing  of  the 
complainants'  bill,  of  allowing  the  cestui  que  trust  ,$900  annu- 
ally for  his  support.    And  if,  without  any  diminution  of  the  in- 
come of  the  trust  fund,  or  change  in  the  circumstances  or  habits 
of  the  defendant,  or  other  apparent  cause,  the  trustee  had  cut 
down  the  allowance  to  half  that  amount,  no  one  could  well  sup- 
pose the  trustee  actually  thought  that  allowance  was  discreet 
and  reasonable.    In  such  a  case  this  court  might  come  to  the 
conclusion  that  it  was  an,  arbitrary  an3  unconscientious  exercise 
of  power  without  right,  amounting  to  a  breach  of  trust,  and 
might  proceed  to  remove  him  from  the  trust ;  or  might  refer  it 
to  a  master  to  inquire  and  report  w;hat  was  a  reasonable  allow 
ance  for  the  support  of  the  cestui  que  trust,  under  the  circiim 
stances  of  the  case,  and  direct  the  payment  accordingly. 

In  the  case  of  Gheen  v.  Spicer,  (I  Russ.  <^  Myl.  Rep.  395,) 
the  trustees  were,  by  the  will,  directed  to  receive  the  rents  a"i(j 
profits  of  the  trust  estate,  and  to  apply  the  same  to  the  support 
and  benefit  of  the  testator's  son,  during  his  life,  in  such  manrier 
as  they  might  deem  proper ;  such  application  to  be  at  the  entire 
discretion  of  the  trustees.  And  the  will  further  directed,  that 
the  son  should  not  have  the  power  to  sell,  mortgage  or  anticipftto 
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such  reriti  and  profits  in  any  way.  But  the  son  being  after- 
wards discharged  under  the  insolvent  act,  Sir  John  Leach  de- 
cided that  the  whole  rents  and  profits  should  go  to  the  assignee 
of  the  insolvent.  A  similar  decision  was  made  by  the  same  dis- 
tinguished equity  judge,  in  the  case  of  Piercy  v.  Roberts,  {1 
Myl.  ^Keene's  Rep.  A.)  There  the  trustees  had  an  unlimited 
discretion  to  apply  the  trust  fund  for  the  use  of  the  son  of  the 
testator,  in  larger  or  smaller  portions,  at  such  time  or  times,  im- 
mediate or  remote,  and  in  such  way  or  manner,  as  they  in  their 
judgment  and  discretion  should  think  best.  And  in  case  of  his 
death  before  the  whole  fund  had  been  applied  to  his  use,  it  was 
directed  to  sink  into  the  residue  of  the  testator's  estate,  and  to  be 
dispo.sed  of  in  the  particular  manner  directed  by  the  will.  But  the 
son,  for  whose  use  the  fund  was  created,  having  been  discharged 
under  the  insolvent  act  before  the  whole  trust  fund  had  been 
paid  to  him,  the  question  arose  whether  the  residue  thereof 
should  remain  in  the  hands  of  the  trustees,  to  be  thereafter  appli- 
ed to  his  benefit,  at  their  discretion,  or  should  pass  to  the  assignee 
of  the  insolvent.  And  the  court  held  that  the  discretion  of  the 
trustees  was  determined  by  the  insolvency,  and  that  the  fund 
passed  by  the  assignment.  The  distinction  between  that  case 
and  the  one  now  under  consideration  is,  that  in  the  first  it  was 
evidently  intended  that  the  whole  trust  fund  should  go  for  the 
benefit  of  the  son  at  the  discretion  of  the  trustees,  without  refer- 
■  ence  to  the  question  whether  it  might,  or  might  not,  be  neces- 
sary for  his  support ;  while,  in  the  last,  the  trustee  has  no  right 
to  devote  any  more  of  the  income  of  the  trust  property  to  the 
support  of  the  person  who  created  the  trust  than  he  may  deem 
reasonable  for  that  purpose.  And  as  to  the  surplus  of  such  in- 
come, there  is  an  absolute  limitation  of  the  same  to  the  next  of 
'tin  ;  except  so  inuch  of  that  surplus  as  should  be  necessary  for 
the  support  of  his  family,  if  he  should  marry  and  have  a  family. 
As  the  judgment  debtor  himself  has  no  beneficial  interest  in 
such  surplus,  the  complainants  are  not  entitled  to  have  it  applied 
to  the  satisfaction  of  their  debt. 

The  same  distinction  exists  between  this  case  and  that  of 
Snowden  v.  Dales,  (6  Sim.  Rep.  524,)  which  came  before  the 
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vice  chancellor  of  England  two  years  after  the  decision  of  ttw 
master  of  the  rolls  in  Piercy  v.  Roberts.  There  the  sum  of 
£800  was  conveyed  to  trustees  in  trust,  during  the  life  of  J.  D.  H., 
or  during  such  part  thereof  as  they  should  think  proper,  and  at 
their  will  arid  pleasure  but  not  otherwise,  or  at  such  times  and 
in  such  sums  as  they  should  judge  proper  and  expedient,  to-pay 
the  interest  of  the  £800  into  his  hands,  or  to  apply  the  same,  if 
they  should  see  fit,  in  procuring  for  him  diet,  lodging,  clothing, 
and  other  necessaries ;  but  so  that  he  should  not  have  any  right 
or  demand  in  or  to  such  interest,  other  than  such  as  they  in 
their  uncontrolled  discretion  should  think  proper  and  expedient, 
and  so  that  none  of  his  creditors  should  have  any  lien  or  claim 
thereon  in  any  event.  There  was  also  a  limitation  over  of  the 
interest  to  his  widow,  after  his  decease,  if  he  should  marry  and 
leave  one;  and  an  ultimate  limitation  over  of  the  principal  of 
the  £800,  and  the  savings  and  accumulations  of  interest,  if 
any,  to  others  ;  after  the  death  of  both.  And  yet  it  was  decided, 
in  that  case,  that. upon  the  bankruptcy  of  J.  D.  H.,  the  whole  of 
the  interest  of  the  £800,  during  his  life,  passed  to  his  assignees. 
The  ground  upon  which  that  decision  was  placed  by  the  court 
was,  that  although  it  was  evidently  the  intention  of  the  person 
creating  the  trust  to  exclude  the  assignees  in  bankruptcy,  there 
was  nothing  in  the  deed  which  amounted  to  a  direction  to  the 
trustees  to  withhold  the  payment  of  the  interest,  and  to  accumu- 
late it  during  the  life  of  J.  D.  H.  for  the  benefit  of  the  ultimate  re- 
maindermen, if  they  in  their  discretion  should  think  proper  to 
do  so.  Bat  I  confess  I  should  have  come  to  a  different  conclu- 
sion upon  the  question  of  construction.  I  should  have  held 
that  the  trustees  had  an  absolute  and  arbitrary  discretion  on  that 
subject ;  and  that  the  assignees  in  bankruptcy  were  only  entitled 
to  so  much  of  the  interest  of  the  trust  fund  as  the  trustees  should 
not,  in  their  discretion,  think  proper  to  retain  and  accumulate  loi 
the  benefit  of  the  ultimate  remaindermen.  This  erroneous  con- 
struction of  the  terms  of  the  grant  does  not,  however,  irapaif 
the  principle  of  the  decision,  that  where  a  cestui  que  trust  has  a 
beneficial  interest  in  a  fund,  for  his  support  and  maintenance, 
under  a  valid  trust  created  previous  to  the  adoption  o^  the  revised 
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statutes,  such  interest  will  pass  to  his  assignees  in  bankruptcy, 
or  under  our  insolvent  acts,  or  by  his  own  voluntary  assignment 
to  d  third  person.  And  consequently,  it  may  be  reached  upon 
a  creditor's  bill  ;  especially  when  the  fund  so  held  in  trust  has 
proceeded  from  himself  and  not  from  a  third  person.  The  con- 
clusion at  which  I  have  arrived,  therefore,  is,  that  the  provision 
for  the  support  of  the  judgment  debtor,  for  life,  out  of  the  income 
of  the  trust  property,  created  a  beneficial  interest  which  can  be 
reached  by  this  suit. 

It  was  erroneous,  in  this  case,  to  charge  the  costs  upon  the 
trustee  personally  ;  as  he  was  litigating  in  good  faith,  for  the  pro- 
tection of  the  trust  fund,  and  could  not  safely  have  paid  the 
judgments  of  the  complainants  otherwise  than  under  the  protec- 
tion of  a  decree  of  the  court.  For  although  he  was  the  next  of 
kin,  and  the  presumptive  heir  at  law  of  his  son,  at  the  time  of  the 
commencement  of  this  suit,  the  chances  are  against  his  surviving 
his  son  ;  so  that-his  representatives  will  probably  have  to  account 
to  the  children  of  the  son,  or  to  some  other  persons,  as  the  next  of 
kin,  for  the  income  of  the  trust  fund  beyond  what  is  necessary  and 
reasonable  for  the  support  of  the  son  and  his  family,  if  he  should 
have  a  family.  Nor  was  it  proper,  in  this  case,  to  authorize  tlie  ap- 
pointment of  a  receiver,  to  take  the  trust  property  out  of  the 
hands  of  the  trustee,  who  was  not  alleged  to  be  irresponsible  ; 
the'property  being  held  by  the  trustee  for  the  benefit  of  those 
who  will  ultimately  be  entitled  to  the  capital  of  the  fund  and  to 
the  accumulated  income  thereof  {See  Dick  v.  Pitchford,  1 
D&o.  c5-  Bat.  Eq,  Rep.  480.)  All  that  the  complainants  were 
entitled  to  claim,  was  the  payment  of  their  debt  and  costs  out  of 
that  part  of  the  income  of  the  trust  property  which-  properly  be- 
longed to  their  judgment  debtor.  And  as  the  trustee  had  no 
right  to  pay  that  over  to  him,  for  his  support,  after  the  complain- 
ants obtained  an  equitable  lien  thereon  by  the  commencement 
of  this  suit,  the  fund  in  the  hands  of  the  trustee  at  the  time  of 
the  decree  was  probably  sufiicient,  and  will  be  paid  without  the 
necessity  of  further  expense  in  taking  the  account  thereof.  The 
proper  decree,  therefore,  would  have  been  to  direct  the  debts  of 
Uie  complainants,  as  ascertained  by  such  decree,  with  the  interest 
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thereon j  and  their  costs,  to  be  paid  by  the  trustee  out  of  that  pait 
of  the  income  of  the  trust  property.  And  also  to  direct  that  if  il 
was  not  paid  within  a  limited  time,  the  complainants  be  at  lib- 
erty to  go  before  a  master,  upon  a  reference,  to  inquire  and 
report  the  amount  of  such  income  which  had  come  to  the 
hands  of  the  trustee,  or  which  might  have  been  received  by  him 
with  ordinary  diligence ;  and  which  was  applicable  to  the  pay- 
ment.of  such  debts,  interest  and  costs;  with  a  direction  that  the 
trustee  pay  the  amount  so  reported,  or  so  much  as  was  necessary 
for  the  purpose,  upon  the  coming  in  and  confirmation  of  the 
master's  report ;  and  if  the  whole  amount  should  not  thus  be 
"  paid,  that  the  complainants  be  at  liberty  to  apply,  from  time  to 
time,  for  further  directions,  periodically,  as  future  rents  and  in- 
come which  were  applicable  to  that  purpose  should  be  received  by 
the  trustee. 

The  decree  appealed  from  must  be  modified  accordingly.  And 
to  the  costs  of  the  complainants  in  the  court  below,  there  must 
be  added  their  taxable  costs  upon  this  appeal ;  to  be  paid  out  of 
the  income,  of  the  trust  fund.  The  trustee  must  be  authorized  by 
the  decree  to  retain  his  costs,  in  the  court  below  and  upon  this  ap- 
peal, out  of  any  part  of  the  income  of  the  trust  property  in  his  hands. 


The  Utica  Cotton   Manufacturing  Company  vs.  The 
Supervisors  op  Oneida  County  and  others. 

[Overruled,  11  Hun  527.] 

Il  is  a  matter  of  course  to  give  costs  to  a  complainant,  upon  overruling  a  demurrei 
to  his  bill;  unless  there  is  something  very  special  in  the  case,  to  take  it  out  of  the 
general  rule.  , 

An  appeal  will  not  lie  for  the  granting  or  refusing  of  interlocutory  costs  which  ar« 
in  the  discretion  of  the  court. 

The  estate  of  a  corporation  which  is  taxable  as  personal  property,  is  only  that  por- 
tion of  its  capital  which  is  not  invested  in  real  estate.  But  the  capital  of  a 
corporation  embraces  the  whole  of  its  stock  paid  in,  or  secured  to  be  paid ;  whethel 
it  IS  invested  in  real  or  personal  property. 

The  principle  of  the  revised  statutes  in  regard  to  the  taxation  of  corporations  i^  tc 
tax  the  real  estate  of  each  corporation,  except  as  to  canal,  turnpike,  and  bridg* 
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companies,  upon  its  actual  value,  for  tlie  benefit  of  tlie  inhabitants  of  the  towa 
and  county  where  it  is  situated,  in  the  same  manner  as  the  property  of  individuals 
is  taxed.  And  to  tax  the  residue  of  its  capital,  after  deducting  the  cost  of  its  real 
estate,  as  personal  property ;  for  the  benefit  of  the  inhabitants  of  the  town  and 
county  where  the  financial  concerns  of  the  corporation  are  carried  on. 

Under  the  9th  section  of  the  fourth  title  of  the  article  of  the  revised  statutes  relative 
to  the  assessment  of  taxes  on  incorporated  companies,  &C.  the  real  as  well  as  the 
personal  estate  of  a  corporation,  is  exempted  from  taxation ;  provided  a,  sati»- 
factory  affidavit  is  presented  to  the  board  of  supervisors  of  the  county  in  which 
such  property  is  assessed,  showing  that  such  company  is  not  in  the  receipt  of  any 
income  or  profits,  either  trom  its  real  or  personal  estate. 

Tf  such  an  affidavit  is  made,  and  filed  with  the  clerk  of  the  board  of  supervisors, 
witnin  the  time  prescribed  by  the  statute,  it  is  the  duty  of  such  board  to  strike  the 
name  of  the  corporation  out  of  the  assessment  roll. 

But -the  board  of  supervisors  should  require  the  affidavit  to  be  in  such  a  form  as  to 
leave  no  doubt  upon  their  minds  that  the  real  as  well  as  the  personal  estate  of  the 
corporation  is  wholly  unproductive ;  so  that  it  yields  neither  rents  nor  income 
which  are  received  by  the  corporation  or  its  agents. 

This  was  an  appeal,  by  the  defendants,  from  a  decretal  order 
of  the  vice  chancellor  of  the  fifth  circuit,  overruling  a  demurrer 
to  the  complainants'  bill.  The  complainants  were  an  incorpo- 
rated manufacturing  company,  located  in  the  town  of  New-Hart- 
ford, in  the  county  of  Oneida  ;  and  their  bill  was  filed  against 
the  collector  of  the  town,  and  the  board  of  supervisors  of  the 
county,  to  restrain  them  from  collecting  a  tax  imposed  upon  the 
real  estate  of  the  complainants.  The  corporation  was  assessed 
upon  its  capital  stock,  exclusive  of  the  cost  of  its  real  estate,  and 
upon  its  real  estate,  in  the  town  where  it  carried  on  its  business. 
The  president  of  the  company,  within  the  time  prescribed  by 
the  ninth  section  of  the  title  of  the  revised  statutes  relative  to 
the  assessment  of  taxes  on  incorporated  companies,  produced  to 
the  board  of  supervisors  an  affidavit,  showing  that  the  corpora- 
tion was  not  in  the  receipt  of  any  profits  or  income  ;  and  claimed 
to  have  both  its  real  and  personal  estate  exempted  from  taxa- 
tion. The  board  of  supervisors  decided  that  the  corporation 
was  not  liable  to  taxation  upon  its  capital,  and  therefore  struct 
from  the  assessment  roll  the  part  of  its  capital  which  was  as- 
sessed as  personal  estate.  But  they  also  decided  that  its  rea( 
estate  was  liable  to  taxation,  and  therefore  refused  to  strike  from 
the  roll  the  assessed  value  of  the  real  estate  of  the  corporation 
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situated  in  New-Hartford,  and  taxed  the  same,  in  the  manner 
the  real  estate  of  individuals  is  taxed.  There  was  a  general 
demurrer  to  the  bill  for  want  of  equity ;  which  demurrer  the 
vice  chancellor,  overruled  with  costs. 

Charles  Trac]/,  for  appellants.  I.  The  vice  chancellor  erred 
in  giving  costs  against  the  defendants.  The  board  of  supervi- 
sors are  public  officers  merely ;  administering  the  department 
of  taxation  on  behalf  of  the  public.  There  is  no  propriety  in 
requiring  them  personally  to  pay  costs  for  correcting  their  errors. 
Nor  should  the  funds  in  the  hands  of  the  board  be  charged  with 
costs.  The  board  acts  quasi  judicially,  upon  the  presentation 
of  the  affidavit.  The  county  is  not  affected  by  the  disposition 
made  of  the  affidavit ;  the  county  raises  its  aggregate  tax,  which 
is  no  more  nor  less  on  account  of  any  exemptions  to  individuals. 
The  county  fund  is  the  same,  no  matter  who  is  made  to  pay  the 
tax.  Besides,  the  principle  adopted  by  the  board  in  this  case  had 
previously  received  the  sanction  of  the  attorney  general,  the 
legislature,  and  the  supreme  court. 

II.  The  vice  chancellor  erred  on  the  main  proposition  in  the 
case.  The  board  of  supervisors  we^e  right  in  applying  the 
exemption  as  they  did,  and  imposing  a  tax  on  the  real  estate. 
(1  R.  JS.  A16 ;  2d  ed.  404,  §  9.)  -  The  particular  section  relied  on 
by  the  complainants,  when  taken  in  connection  with  the  residue 
of  the  statute,  does  not  intend  an  exemption  of  real  estate. 
1st.  The  whole  subject  of  assessment  and  collection  of  taxes  is 
■  contained  in  chapter  13  of  part  1  of  the  revised  statutes,  (1 R.  S. 
387 ;  2d  ed.  p.  379.)  It  is  separated  into  several  distinct  titles, 
each  complete  in  itself.  Thus  title  1st  defines  what  property 
shall  be  subject  to  taxation  ;  title  2d  gives  the  mode  of  assess- 
ment;  title  3d  the  manner  of  collecting  taxes ;  title  4th  prescribes 
regulations  for  assessing  and  collecting  against  corporations. 
Title  1st  commences  by  declaring  that  all  lands  and  all  personal 
estate  situated  within  this  state,  whether  owned  by  individuals 
or  corporations,  shall  be  liable  to  taxation  "  subject  to  the  excep- 
nons  hereinafter  specified."  {Idem,  §  1.)  It  then  defines  certain 
terms,  and  declares  that  "  personal  estate"  includes  "  ■>uch  por- 
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tion  of  the  capital  stock  of  incorporated  companies,  liable  to 
taxation  on  their  capital,  as  shall  not  be  invested  in  real  estate.'' 
[Idem,  §  3.)  Then  follows  a  section  giving  the  exemptions 
referred  to  in  section  one.  "  The  following  property  shall  be 
exempt  from  taxation,"  enumerating  things  exempt  by  consti- 
tutional provisions,  lands  of  the  government,  colleges,  churches, 
Sec,  stock  owned  by  literary  and  charitable  institutions,  and  (by 
the  7th  subdivision)  "  the  personal  estate  of  every  incorporated 
company  not  made  liable  to  taxation  on  its  capital,  in  the  fourth 
title  of  this  chapter."  {Id.  §  4.)  The  result  and  effect  of  all 
these  provisions  is,  that  all  lands  and  all  personal  estate  are  taxa- 
ble, except  as  exempted ;  that  exemption  to  a  manufacturing 
company  reaches  its  personal  estate  only;  that  such  personal 
estate  consists  of  its  capital  stockremainingafter  deducting  what 
it  holds  in  lands  ;  and  therefore  the  lands  of  such  a  company 
are  never  exempt,  but  always  liable  under  the  first  section.  It 
is  idle  to  hunt  about  for  other  and  inconsistent  exemptions,  and 
to  endeavor  to  gather  them  by  implication  in  subsequent  titles, 
when  the  legislature  has  chosen  this  very  place  to  collect  and 
declare  all  the  exemptions ;  and  has  grouped  and  arranged  them 
with  system  and  care.  The  arrangement  of  our  statutes  in 
chapters  and  titles,  is  an  important  feature  in  the  revision. 
These  divisions  are  material  to  the  construction,;  they  are  sig- 
nificant and  have  important  meaning  ;  and  they  declare  an  intent 
Df  the  legislature.  To  disregard  or  to  slight  them,  would  be  to 
deny  the  essentia,  principle,  and  reject  the  main  advantage  of 
;odification.  When  therefore  the  first  four  sections  of  title  one 
flrp  read,  it  is  known  that  no  exemptions  of  the  lands  of  an  incor- 
porated company  is  intended ;  and  with  this  leading  principle 
thus  settled,  one  is  prepared  to  look  into  the  subsequent  titles  for 
the  details  of  proceedings  by  which  the  design  of  the  act  is  to 
be  executed.  2d.  The  4th  title  commences  by  declaring  that 
all  moneyed  or  stock  corporations  deriving  an  income  and  profit 
from  their  capital  or  otherwise,  shall  be  liable  to  taxation  on 
their,  capital.  (1  R.  S.AU;  2d  ed.  415  §  1.)  Such  companies 
are  to  furnish  to  the  assessors  of  the  town  where  the  office  of 
the  conipany  is.  situated,  certain  statements,  showing  what  part 
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of  the  Stock  is  held  by  charitable  and  literary  institutions,  and  dis 
tinguishing  the  real  and  personal  estates  of  the  corporation.  [Id. 
§  2.)  The  assessors  of  that  town  enter  the  name  of  such  company 
in  their  assessment  roll,  with  the  gross  amount  of  its  capital ;  the 
amoujit  invested  in  lands  ;  and  the  amount  held  by  literary  and 
charitable  institutions  or  the  state,  and  the  lands  of  the  company 
in  that  town.  {Id.  §  6.)  The  3d  subdivision  does  not  apply  to 
naanufacturing  companies.  Under  the  third  head,  in  cases  of 
manufacturing  companies,  the  assessors  are  to  set  down  the  pre- 
sent value  of  the  aggregate  stock  of  the  company,  and  deduct 
from  it  the  stock  held  by  literary  and  charitable  institutions,  and 
the  state,  and  the  amount  invested  in  lands  ;  and  the  residue 
after  such  deduction,  together  with  the  lands,  constitutes  the 
basis  of  taxation  for  that  company.  {Id.  §  7.)  Thus  the  dis- 
-tinction  between  real  and  personal  estate  is  kept  up  throughout, 
The  obvious  reason  for  this  is,  that  these  provisions  are  prepara- 
tory to  the  process  for  relieving  the  personal  estate  alone  from 
assessment.  If  the  application  of  the  exemption  was  to  be  to 
both  lands  and  personal  estate,  the  whole  machinery  devised  for 
distinguishing  between  the  two  would  be  useless  and  insensible. 
These  provisions  have  some  design ;  they  exist  for  some  pur- 
pose ;  and  it  is  just  to  infer  the  design  and  purpose  from  the  use 
to  which  they  adapt  themselves ;  the  enabhng  of  a  manufactur- 
ing company  to  escape  a  tax  on  personal,  while  it  pays  a  tax  on 
its  real  estate.  Then  follows  section  9,  which  authorizes  the 
presentation  of  an  affidavit,  and  declaring  that  when  the  board 
becomes  satisfied,  "  the  name  of  such  company  shall  be  stricken 
out  of  the  assessment  roll,  and  no  tax  shall  be  imposed  upon  it." 
It  is  upon  a  strict  verbal  and  literal  construction  of  this  language, 
the  enforcement  of  the  largest  possible  sense  into  every  word,  and 
the  oblivion  of  all  other  provisions  of  the  statute,  that  the  com- 
plainants make  their  reliance.  We  contend  against  such  a  con- 
struction, and  insist  on  the  taking  of  the  whole  act  ifito  view  in 
determining  the  true  meaning  of  this  part.  This  passage  has 
reference  to  all  the  previous  provisions,  and  is  to  be  understood 
as  indicating  the  manner  in  which  the  exemption  of  personal 
estate  is  to  be  accomplished,  and  not  as  declaring  what  property 
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is  entitled  to  exemption.  The  very  next  section  proceeds  on  the 
assumption  that  what  may  be  done  under  the  9th  section,  will 
yet  leave  something  to  be  assessed  against  the  company.  The 
language  of  the  9th  section  merely  imports  that  the  name  of  the 
corporation  as  such,  is  to  be  struck  out :  that  is,  that  whatevei 
upon  the  roll  is  peculiar  to  it  as  a  corporation,  whatever  property 
it  holds  in  the  manner  peculiar  to  such  an  artificial  person,  its 
invisible  s.tock,  its  artificial  chattels,  its  effects  of  the  sort  that 
corporations  alone,  and  not  natural  persons,  can  grasp,  shall  come 
out  of  the  roll ;  but  whatever  it  holds  or  is  charged  with  on  the 
roll  in  the  same  manner  with  natural  persons,  viz.  its  real  estate, 
shall  remain  in  the  roll  and  be  taxed.  The  company  is  assessed 
like  individuals  in  respect  of  lands,  but  very  differently  as  regards 
personal  estate  ;  and  the  true  intent  of  this  section  is  to  strike 
from  the  assessment  roll  all  these  peculiar  entries,  the  corpo- 
ration assessment,  and  leave  the  land  assessment  standing. 
3d.  The  particulars  which  are  entered  in  the  assessment  roll,  in 
the  case  of  a  manufacturing  corporation,  different  from  the 
assessments  of  individuals,  are  so  entered  in  only  one  town,  the 
town  where  the  company  has  its  office.  In  all  other  towns, 
wherein  the  company  has  real  estate,  the  assessors  are  to  enter 
the  real  estate  on  their  roll  in  the  same  manner  as  if  it  belonged 
to  an  individual.  (1  R.  8.  389,  §  1  ifo  6.  Id.  2d  ed.  380.  4 
Paige,  394.)  Now  the  board  of  supervisors  are  to  strike  the 
name  of  the  company  from  that  one  roll  in  which  the  corporate 
stock  is  entered,  and  not  from  any  other.  The  board  seems  to 
have  no  power  over  the  assessments  in  other  counties,  nor  even 
over  any  roll  but  the  one  which  comes  from  the  town  where  the 
company  keeps  its  office  and  furnishes  the  statement  to  the 
assessors.  Consequently  the  assessment  of  all  the  lands  of  a 
corporation  beyond  the  limits  of  the  town  in  which  its  office  is 
situated,  is  not  subject  to  the  power  of  the  board.  This  result 
harmonizes  with  our  view  of  the  subject ;  for  we  regard  the 
exemption  as  relating  to  personal  estate  alone.  But  on  the  com- 
plainants' doctrine,  it  leads  to  the  absurdity  that  all  lands  ot 
their  company  within  the  town  where  their  office  is  situated 
are  exempt,  and  all  their  lands  elsewhere  are .  taxable ;  and 
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thus  prunes  off  from  the  section  the  words  "no  tax  shall  ba 
imposed  upon  it.  4th.  The  poUcy  of  exempting  manufacturing 
companies  from  taxation,  does  not  require  nor  favor  the  ex- 
emption of  their  real  estate.  The  privilege  thus  granted  is 
limited  to  those  years  when  the  company  receives  no  profits 
nor  income  from  its  capital.  This  has  been  explained  and  judi- 
cially declared  to  mean,  that  the  company  must  be  absolutely 
not  in  the  receipt  of  any  income  at  all ;  and  if  it  receives  any 
thing  by  way  of  income,  and  yet  loses  much  more,  it  has  not  the 
privilege.  {People  v.  Supervisors  of  Niagara,  4  HUl,  20.) 
The  cases,  therefore,  in  which  the  company  can  claim  the  privi- 
lege, usually  are  those  in  which  the  company  has  lam  idle. 
But  it  often  happens  that  the  real  estate  of  the  company.is  large, 
and  has  risen  in  value  during  the  year.  lis  factory  site,  its 
water  right,  its  village  of  lodges;  the  lands  it  has  acquired  in 
payment  of  debts,  the  tracts  it  owns  to  secure  a  supply  of  ore, 
or  wood,  or  coal,  or  water,  may  have  risen  while  the  wheel  was 
still,  and  the  company  may  have  had  a  very  good  year  and  yet 
be  within  the  terms  of  the  section.  The  only  just,  or  even  tol- 
erable way  to  make  taxation  equal  in  the  case  of  these  compa- 
nies, is  to  assess  the  land  always,  and  to  relieve  the  personal 
property  when  an  affidavit  can  be  made.  The  legislature  never 
intended  to  allow  a  company,  under  the  name  of  a  manufac- 
turing corporation,  to  engross  and  hold  large  real  estates,  and  by 
virtue  of  an  old  mill  that  cannot  work,  to  escape  the  whole  bur- 
den of  taxation.  Corporations  of  this  sort  are  fabricated  at  will 
and  can  be  dissolved  at  the  volition  of  the  stockholders.  The 
privileges  thus  granted  were  not  intended  as  a  dispensation  of 
the  common  duty  incident  to  real  estate,  to  bear  the  burdens  of 
taxation.  The  provisions  of  the  2d  title  of  the  statute  make  the 
assessment  of  all  lands  local.  Whether  it  is  owned  by  individ- 
uals or  corporations,  the  land  is  always  entered  on  the-  assess- 
ment roll,  and  taxed  in  the  town  where  it  lies.  Can  it  be  held 
that  the  proceedings  before  the  board  of  supervisors,  in  the  county 
where  the  company  ho.lds  its  office,  shall  exempt  from  taxation 
the  lands  of  that  company  lying  in  other  counties  and.  in  parts 
remote  from  its  factory,  where  property  is  not  aflected.  by  the 
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good  or  ill  fortune  of  the  company,  and  where  taxable  inhabitants 
derire  no  benefit  from  its  business?  5th.  It  is  believed  that  the 
practice  of  boards  of  supervisors  has  been  like  that  of  the  present 
defendants.  In  Jefferson  county,  a  different  course  was  pursued 
till  1833,  and  since  that  time  the  board  in  that  county  is  under 
stooi  to  have  acted  on  the  same  principle  for  which  we  contend. 

III.  The  views  we  advocate,  have  received  a  judicial  sanction 
in  the  supreme  court.  (/Sfee  People  v.  Supervisors  of  Niagara^ 
4  Hill,  20.)  Mr.  Justice  Bronson  gives  his  views  of  this  ques- 
tion at  page  26.  The  exemption  goes  only  to  the  tax  on  the 
balance  of  the  capital,  after  deducting  the  amount  paid  for  lands, 
and  the  lands  are  taxed  separately.  He  therefore  holds  that  a 
rail-road  company  must  pay  tax  on  its  real  estate  when  its  per- 
sonal capital  is  exempt.  The  judgment  in  this  case  was  afiirmed 
in  the  court  for  the  correction  of  errors  in  Dec.  1844.  (/See  7 
Hill,  S.  C.) 

IV.  The  same  doctrine  has  had  the  sanction  of  a  construction 
by  the  legislature  itself.  In  1833,  The  Black  River  Cotton  and 
Woollen  Manufacturing  Company  applied  to  the  legislature  for 
relief  against  a  tax  of  $200  and  upwards.  The  ground  of  tho 
application  was,  an  accidental  omission  to  file  the  afiidavit  with 
the  board  of  supervisors.  The  following  were  the  proceedings. 
A  petition  was  presented  and  it  was  referred  to  the  committee  on 
the  judiciary ;  who  subsequently  presented  a  written  report.  In 
this  report  the  committee  gave  their  opinion  that  the  9th  section 
extends  the  exemption  over  the  real  and  personal  estate  of  the 
company  ;  and  being  satisfied  that  the  omission  to  file  the  affi- 
davit was  well  explained,  they  recommended  that  the  whole  tax 
be  relieved  against ;  and  they  brought  in  a  bill  accordingly. 
[Senate  Jour.  1833,  pp.  88,  94.  Sen.  Doc.  1833,  Vol.  1,  No.  21.) 
A  resolution  was  then  adopted,  requiring  the  attorney  general  to 
eubmil  to  the  senate  his  opinion  whether  the  exemption  granted 
by  the  ninth  section  of  title  4tli  of  chapter  13th  of  the  first  part 
of  the  revised  statutes,  to  certain  incorporated  companies,  extends 
S3  far  as  to  exenipt  the  lands  and  real  estate  of  said  companies 
from  taxation.  Subsequently  the  attorney  general,  (now  Chief 
Justice  Bronson.)  reported  his  opinion  :  sustaining  throughoul 
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the  views  here  put  forth  on  behalf  of  the  appellants.  The  sub< 
iect  is  considered  fully  and  carefully.  {Sen.  Jour.  1833,  pp.  10(^ 
1 16.  iSen.  Doc.  1833,  Vol.  1 ,  No.  33.)  The  bill  passed  the  sen 
ate  and  became  a  law.  {iSee  Sess.  Laws  of  1833,  p.  88.)  Upoa 
examining  the  act  as  amended  and  passed,  it  is  seen  that  the 
views  of  the  attorney  general  were  adopted  by  the  legislature; 
the  exemption  being  granted  only  as  to  the  personal  estate,  and 
the  tax  on  the  real  estate  being  retained. 

These  proceedings  were  deliberate.  The  precise  question 
now  before  the  court,  was  the  whole  question  then  before  the 
legislature.  The  committee  gave  an  opinion  in  favor  of  exempt- 
ing real  estate;  the  senate  doubted,  and  called  for  the  attorney 
general's  o,."nion;  that  officer  reported  an  opinion  that  real  es- 
tate was  not  exempt,  and  the  question  then  came  up  in  com- 
mittee of  the  whole,  and  was  discussed  at  two  sittings.  The 
bill  prepared  by  the  committee  was  amended  in  conformity  with 
the  attorney  general's  views,  and  was  finally  passed  as  amended. 

We  have,  therefore,  a  legislative  exposition  of  this  statute, 
equivalent  to  an  act  declaring  that  the  appellants'  doctrine  is  cor- 
rect. This  should  be  the  end  of  controversy.  It  was  compe- 
tent for  the  legislature  to  determine  the  meaning  and  effect  of  a 
statute,  at  least  so  far  as  subsequent  cases  could  be  affected,  and 
in  this  case  that  power  of  the  legislative  department  has  been 
exercised  on  the  most  deliberate  consideration,  and  in  the  most 
public  and  solemn  manner. 

D.  Wager,  for  respondents.  I.  By  the  statute,  the  respondent 
was  entitled  to  have  its  name  struck  from  the  assessment  roll, 
and  to  be  exempt  from  taxation.  (1  R.  JS.  404,  §  9.)  The  affi- 
davit was  in  exact  compliance  with  the  statute.  It  was  satisfac- 
tory to  the  board  of  supervisors,  and  they  discharged  the  personal 
tax,  in  consequence. 

II.  The  exemption  is  complete  and  final  as  to  every  portion 
of  the  assessment,  whether  it  be  on  real  estate,  on  capital,  or  on 
mcomo.  An  attempt  has  been  made  to  show  that  the  real  estate 
of  a  corporation  does  not  fall  within  the  statutory  exemption, 
and  is  therefore  taxable.    But  the  statute  itself  makes  no  distino- 
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tioii  of  property.  Its  express  language  is  that  if  satisfactory 
proof  be  supplied  according  to  the  9th  section,  "  the  name  of  the 
Dompany  shall  be  struck  from  the  assessment  roll,  and  no  tax 
BJiall  be  imposed  upon  it."  The  name  of  the  corporation  cannot 
be  retained  for  a  portion  of  the  tax,  any  more  than  for  the  whole. 
It  must  be  absolutely  struck  off. 

Ifthenameof  &  person  be  struck  from  an  assessment  roll, 
clearly  no  tax  can  be  collected  from  that  person.  He  cannot  be 
named  in  the  collector's  warrant.  He  is  lost  for  all  the  purposes 
of  taxation.  It  is  the  same  with  a  corporation.  If  an  assessment 
on  the  real  estate  of  corporations  were  designed  by  the  statute, 
and  an  exemption  of  the  personal  only,  it  was  not  difficult  to 
express  the  distinction.  Three  or  four  simple  words  would  have 
done  it ;  and  when  it  is  remembered  that  the  section  in  question 
has  passed  under  a  number  of  critical  eyes  before  its  enactment 
in  its  present  shape,  the  fact  that  such  a  distinction  has  not  been 
made,  is  strong  evidence  that  it  did  not  fall  within  the  intention 
of  the  legislature.  The  law  of  1817  {see  Sess.  Laws  1817,  p. 
54,)  appears  to  be  the  first  statute  containing  the  exemption. 
The  exemption  was  confined  to  "all  the  buildings,  machinery, 
and  the  manufactured  articles  in  the  hands  of  the  manufacturer, 
of  every  cotton,  woollen  or  linen  manufactory  within  this  state." 
Tnis  act  was  entitled  "  An  act  for  the  encouragement  of  manu- 
factures within  this  state."  Next  in  the  course  of  legislation, 
appears  to  be  the  act  of  1825,  which  was  an  act  in  relation  to 
the  assessment  and  collection  of  taxes.  [Sess.  Laws,  1825,  p. 
374,  §  7.)  This  law  appears  to  have  been  expressly  aimed  at 
corporations,  which  it  seems  had  before  that  time  contrived  to 
evade  taxation.  The  object  of  the  legislature  was  to  prevent 
this  evasion,  and  to  compel  corporations  to  share  the  public  bur- 
ihens.  It  is  not,  therefore,  in  the  least  likely  that  a  loop  hole 
should  have  been  left  in  that  law,  for  their  escape,  unless  it  were 
left  designedly.  Banks  and  insurance  companies  were  princi- 
pally aimed  at.  But  there  was  another  sort  of  corporations 
which  deserved  to  be  fostered;  and  the  more  so,  because  they 
conduced  to  the  public  advantage,  and  at  the  same  time  were 
experimental,  and  uncertain  of  reaping  a  profit  from  their  7en 
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tures.  Among  these  were  manufacturing  corporations.  This 
Statute,  as  well  as  that  of  1817,  looked  upon  them  with  a  kindly 
eye ;  and  all  favorable  exemptions  consistent  with  wise  legisla- 
tion were  allowed  to  them.  Should  their  property  prove  unpro- 
ductive, it  was  hot  deemed  reasonable  that  it  should  be  taxed ; 
and  a  provision  was  therefore  made  in  the  statute,  adjusting  theii 
burthens  to  their  profits  and  income. 

The  first  section  of  |.he  statute  of  1825,  provides  that  the  prop- 
erty of  corporations,  real  as  well  as  personal,  should  be  inserted 
in  the  assessment  rolls.  The  seventh  section  provides  for  the 
exemption  of  the  whole  from  taxation,  on  the  filing  of  an  affida- 
davit  similar  to  that  required  by  the  provision  'in  the  revised 
statutes  already  referred  to. 

The  rfevisers,  and  the  legislature  which  adopted  their  report, 
must  have  intended  this  exemption :  otherwise  it  could  not  have 
found  its  way  into  the  existing  statute,  at  least  in  its  present 
connection.  The  sixth  section  fixes  the  details  of  the  assessment 
roll  very  exactly,  and  provides  that  there  shall  be  a  column  for 
the  real  estate  of  corpor&tions,  as  well  as  one  for  their  stock.  (1 
jR.  S.  404.)  The  seventh  section  declares  that  both  real  estate 
and  stock  shall  constitute  the  amount  on  which  the  tax  shall  be 
levied.  Then  comes  in  the  ninth  section,  on  which  the  respon- 
dents rely,  providing  that  under  certain  specified  circumstances, 
no  tax  shall  be  levied,  and  that  even  the  very  name  of  the  corr 
poration  shall  be  struck  from  the  roll. 

If  any- further  evidence  of  the  intention  of  the  statute  be  required 
it  may  be  found  in  the  report  of  the  revisers,  where  they  ex- 
-pressly  say  that  they  paid  particular  attention  to  this  matter  of 
taxing  corporations,  on  account  of  continued  misapprehension  on 
the  part  of  assessing  officers  and  boards  of  supijrvisors.  (3  R. 
S.  501,  2d  ed.)  And  in  terms  of  good  plain  English,  the  ninth 
section  covers -every  thing  that  the  respondent  claims :  no  tax 
shall  be  imposed ;  the  name  of  the  party  shall  be  struck  from 
the  roll.  It  conveys  a  determination,  as  express  and  full  as  lan- 
guage can  convey  it,  to  cut  off  taxation  in  all  its  branches,. under 
those  circumstances  which  seem  to  justify  any  exemption  what- 
ever.   The  intention  of  the  revisers  is  further  shown  by  the 
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fact  that  this  very  section  was  modified  by  them  from  the  law 
of  1825 ;  and  the  intention  of  the  legislature  is  shown  I7  the 
fact  that  they  modified  the  section  as  reported  by  the  revisers. 
(-See  3  R.  S.  496,  lid.  379, 380.)  The  statute  which  exempts  the 
real  estate  of  literary  institutions,  and  of  ministers  of  the  gospel, 
from  taxation,  is  not  more  explicit,  nor  more  in  conformity  with 
the  general  spirit  of  the  laws  respecting  taxation  than  this  which 
allows  a  qualified  exemption  to  corporations.  And  as  well  might 
assessors  and  supervisors  embrace  in  the  assessment  roll  the  es- 
tates of  colleges  and  clergymen,  and  put  them  to  their  remedy, 
as  to  fly  in  the  face  of  an  equally  positive  statute  enacted  for  the 
benefit  of  corporations. 

The  case  of  The  Black  River  Cotton  and  Woollen  Manufac- 
turing Company,  referred  to  by  the  appellants,  shows  what  was 
the  construction  of  the  law  given  by  the  supervisors  of  Jefiersou 
county  for  years,  and  the  construction  which  was  obvious  to 
the  judiciary  committee  of  the  senate.  The  petition  stated  that 
for  several  years  that  company  had  not  been  assessed,  in  conse- 
quence of  showing  that  it  was  not  in  the  receipt  of  profits  or 
income.  The  statute  was  regarded  as  an  exemption.  But  an 
error  occurring  in  filing  the  usual  affidavit,  a  tax  was  finally 
imposed,  which  caused  the  application  for  relief.  The  opinion 
of  the  attorney  general,  to  whom  the  matter  was  referred,  was 
adverse  to  the  construction  of  the  statute  contended  for  by  the 
respondent,  and  was  deemed  authoritative  by  the  legislature. 
In  this  court  it  can  be  regarded  as  of  no  more  weight  than  its 
argument  entitles  it  to ;  and  it  seems  to  be  an  efibrt  of  great 
ingenuity  to  explain  away  the  force  of  the  English  language, 
and  to  infer  intentions  against  a  blunt  and  palpable  provisiou 
of  the  statute. 

The  case  referred  to  in  4  Hill's  Reports,  decides  nothing  that 
bears  upon  the  present  case.  All  the  affidavits  relied  on  were 
defective,  and  that  was  a  sufficient  reason  for  the  judgment  of 
the  court.  The  dicta  and  suggestions  are  consonant,  to  a  certain 
extent,  as  might  be  expected,  with  the  opinion  of  the  attorney 
general  made  to  the  legislature  as  before  stated;  but  the  CCM 
itself  decides  nothing  that  affects  the  respondent  here. 
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III.  The  appellants  were  properly  charged  with  costs.  Theii 
legal  duty  was  clear.  By  admitting  the  affidavit  of  the  respon- 
dent, they  exhausted  all  their  discretion  in  the  matter,  and  had 
no  right  to  impose  the  tax.  Even  if  they  were  disposed  to 
doubt  the  policy  of  the  exemption,  there  still  was  the  lav/  before 
them  to  dispel  every  doubt  as  to  the  fact  of  the  exemption  in  a 
legal  view.  By  imposing  the  tax,  and  attempting  to  collect  it, 
they  compelled  the  respondent  to  seek  a  remedy.  He  should 
not  suffer  for  their  error  or  wilfulness,  and  be  at  the  expense  of 
that  remedy.     They  should  be  charged  with  it. 

Charles  Tracy,  in  reply.  It  is  true,  as  the  respondents'  coun- 
sel states,  that  the  first  exemption  from  taxes  given  to  manufac- 
turing companies,  was  granted  in  1817.  But  that  exemption 
contained  a  discrimination  in  favor  of  personal  estate,  and  against 
lands,  nearly  like  the  one  now  in  force.  The  building,  the  ma- 
chinery, and  the  manufactured  wares  were  exempt;  but  the 
land  was  always  subject  to  taxation.  The  exemption  did  not 
cover  the  water  right,  nor  even  the  site  of  the  factory  proper. 
It  was  merely  an  exemption  of  personal  estate,  in  the  broadest, 
sense  of  the  terms,  including  those  erections  and  fixtures  which 
become  personal  property  at  the  will  of  the  proprietor ;  and  left 
the  land  proper  to  be  taxed  in  all  cases.  This  act  does  not 
name  incorporated  companies ;  but  the  supreme  court  held  that 
all  corporations  were  included  in  the  term  "  persons,"  and  liable 
to  the  operation  of  the  act.  ( The  People  v.  Utica  Ins.  Co^ 
15  John.  382.) 

In  1823  an  act  "for  the  assessment  and  collection  of  taxes' 
was  passed ;  {Laws  of  1823,  p.  390 ;)  and  it  was  subsequently 
held,  by  the  supreme  court,  to  be  an  abrogation  of  the  act  of 
1817,  and  to  leave  manufacturing  companies  liable  to  taxation. 
{Columbian  Manuf.  Co.  v.  Vanderpoel,  4  Cowen,  557.)  The 
15th  section  of  this  act  provided  that  on  paying  10  per  cent,  of 
the  profits,  any  incorporated  company  might  be  exempted  from 
the  tax  on  its  personal  estate ;  but  left  the  real  estate  to  the  ope- 
ration of  the  general  laws  on  the  subject  of  taxation. 

The  act  of  1825  touches  the  question  of  exemption,  in  termi 
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not  free  from  doubt  or  ambiguity.  On  filing  an  affidavit  of  a 
certain  kind,  these  manufacturing  corporations  "shall  not  be 
liable  to  taxation  pursuant  to  the  provisions  of  this  act." 
[Laws  of  1825,  p.  375,  §  7.)  What  is  meant  by  "  taxation  pur- 
suant to  the  provisions  of  this  act?"  The  statutes  for  the  as- 
aessment  and  collection  of  taxes  are  not  reduced  into  this  act, 
not  compiled  with  it,  nor  in  any  manner  repealed,  or  impaired, 
by  it.  Those  statutes  made  all  lands  of  these  companies  subject 
to  taxation.  The  passage  in  question,  therefore,  may  be  fairly 
construed  to  express  an  exemption  of  personal  estates  alone. 
Indeed,  such  an  interpretation  is  the  only  one  that  can  make 
any  sense  of  the  final  part  of  the  passage  above  quoted.  The 
result  of  this  examination  is,  that  the  lands  and  real  estate  of 
manufacturing  companies  always  were  subject  to  taxation,  and 
were  not  within  the  exemptions. 

As  to  the  views  of  the  revisers.  Their  various  notes  on  title 
2  and  title  4  show  a  purpose  of  distinguishing  between  the  real 
and  persona]  estate  of  manufacturing  companies,  for  the  purpose 
of  admitting  an  exemption  of  the  personal  at  the  place  where 
the  company  has  its  office,  and  retaining  a  local  tax  on  the  real 
at  the  places  where  it  may  be  situated.  {See  3  R.  jS.  2d  ed. 
496,  499,  500.) 

As  to  the  costs.  The  respondents'  counsel  goes  beyond  the 
bill  when  he  styles  the  behavior  of  the  supervisors  wilful.  Nor 
can  the  board  of  supervisors  be  charged  with  acting  upon  a 
hasty  impression,  or  counter  to  good  advice,  when  they  are  sus- 
tained by  a  strict  and  just  analysis  of  the  statute,  and  the  au- 
thoritative expositions  of  the  supreme  court,  the  attorney  general, 
and  the  legislature  itself. 

The  Chancellor.  It  is  a  matter  of  course  to  give  costs  to 
a  complainant,  upon  overruling  a  demurrer  to  his  bill ;  unless 
there  is  something  very  special  to  take  the  case  out  of  the  gen- 
eral rule.  And  if  it  were  not  so,  an  appeal  will  not  lie  for  the 
granting  or  refusing  interlocutory  costs  which  are  in  the  discre- 
tion of  the  court. 

The  only  question  worthy  of  consideration  in  this  case,  there 
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fore,  is  whether  the  real  eistate  of  this  corporation  was  liable  to 
taxation,  if  it  was  lying  entirely  idle  so  as  to  produce  neithei 
rents  nor  income.  That  question  depends  upon  the  construction 
which  is  to  be  given  to  a  great  number  of  provisions  contained 
in  the  chapter  of  the  revised  statutes  relative  to  the  assessment 
and  collection  of  taxes ;  which,  in  connection  with  previous, 
legislation,  I  will  now  consider. 

It  will  be  seen  by  referring  to  the  act  of  April,  1823,  for  the 
assessment  and  collection  of  taxes,  {Laws  of  1823,  p.  395,  §  14, 
16,)  that  previous  to  the  revised  statutes,  the  real  estate  owned 
by  joint  stock  corporations,  wherever  situated,  as  well  as  their 
personal  estate,  was  to  be  assessed  and  taxed  in  the  town  or 
ward  where  the  office,  or  place  of  business  of  the  company,  was 
located.  And  that  the  amount  of  the  town  and  county  tax, 
when  collected,  was  to  be  apportioned  among  the  several  coun- 
ties of  the  state,  in  proportion  to  the  stock  held  by  individuals 
residing  in  siich  counties  respectively.  By  the  fifteenth  section 
of  the  act  of  April,  1823,  any  such  corporation  was  to  be  per- 
mitted to  commute  for  the  tax  upon  its  personal  property,  that 
is,  upon  the  amount  of  the  capital  held  by  individuals,  exclusive 
of  what  was  vested  in  real  estate,  ,by  paying  ten  per  cent,  upon 
the  dividends,  profits,  or  income  of  the  company.  That  section, 
however,  was  repealed  by  the  amendatory  act  of  April,  1825 ; 
and  a  new  provision  was  substituted,  allowing  turnpike,  canal, 
bridge,  and  manufacturing  compaiiies,  to  commute  by  paying 
five  per  cent,  upon  all  of  their  profits  and  income  ;  provided  that 
income  should  not  exceed  five  per  cent,  upon  the  capital  stock 
of  the  company.  Then  came  the  provision  exempting  such 
corporations  from  taxation  altogether,  upon  the  production,  to 
the  board  of  supervisors,  of  an  affidavit  showing,  to  the  satisfac- 
tion of  that  board,  that  the  corporation  was  not  in  the  receipt  of 
any  profits  or  income  from  its  property.  That  provision,  in  the 
coimection  in  which  it  then  stood,  must  have  been  intended  to 
exempt  the  corporation  from  taxation  both  upon  its  real  and  ita 
personal  property.  But  whether  it  then  meant  net  income,  so 
as  to  entitle  the  corporation  to  exemption  if  its  expenditures  and 
losses  during  the  previous  year  had  exceeded  its  receipts,  or  only 
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to  exempt  it  -w  here  there  were  no  rents  or  profits  of  its  real  or  per- 
sonal estate,  it  is  not  necessary  no\^  to  inquire  or  consider. 

The  revised  statutes,  subsequently  passed,  adopted  some- 
what different  principles  in  the  taxation  of  corporations,  with 
the  exception  of  bridge,  turnpike,  and  canal  companies,  as  to 
the  place  where  the  real  estate  of  the  corporation  should  be 
taxed.  And  the  provision  of  the  previous  statute,  requiring  the 
taxes  upon  corporations  to  be  paid  to  the  state  treasurer,  and  to 
be  distributed  among  the  several  counties  in  which  the  stock- 
nolders  resided,  was  also  abolished.  That  this  change  in  the  pre- 
existing laws  was  deliberately  and  intentionally  made,  by  the 
legislature,  will  be  seen  by  referring  to  the  report  of  the  chapter 
relative  to  the  assessment  and  collection  of  taxes,  as  originally 
made  by  the  revisers.  That  chapter  was  drawn  in  conformity 
with  the  previous  laws,  requiring  the  real  as  well  as  the  per- 
sonal estat6  of  corporations,  which  were  liable  to  taxation  upon 
their  capitals,  to  be  assessed  in  the  town  or  ward  where  the 
principal  office  or  place  of  business  was  situated.  And  it  pro- 
vided for  the  payment  of  the  tax  to  the  state  treasurer,  to  be 
apportioned  among  the  diflferent  counties  in  which  the  stockhold- 
ers resided.  {See  Rev.  Rep.  tit.  2,  §  6;  and  Idem,  tit.  4,  § 
23  to  27.)  But  in  conformity  with  the  suggestion  of  the  revisers, 
in  their  note  to  section  six  of  the  fourth  title  of  that  chapter,  the 
legislature  amended  the  sixth  section  of  the  second  title,  and 
passed  it  in  the  form  in  which  it  now  appears  in  the  revised 
statutes.  And  they  aiso  struck  out  the  last  five  sections  of  the 
fourth  title,  which  provided  for  a  distribution  of  the  taxes,  upon 
joint  stock  corporations,  among  the  several  counties  in  which 
the  stockholders  should  reside.  The  sixth  section  of  the  first 
title,  as  amended  and  passed,  provides  that  "  the  real  estate  o( 
all  incorporated  companies  liable  to  taxation,  shall  be  assessed 
in  the  town  or  ward  in  which  the  same  shall  lie  ;  in  the  same 
manner  as  the  estate  of  individuals."  It  also  provides  for  the 
assessment  of  the  personal  estate  of  all  corporations,  liable  to  tax- 
ation on  their  capitals,  in  the  town  or  ward  where  their  princi- 
pal place  of  business  or  office  is  located.  And  a  special  provis- 
ion is  made,  in  the  last  clause  of  this  section,  as  to  the  place 
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where  the  real  as  well  as  the  personal  estate  of  bridge,  canal,  and 
turnpike  corporations  shall  be  assessed.  What  is  meant  by 
the  real  estate  of  a  corporation,  and  what  by  its  personal  estate, 
lU  this  chapter  of  the  revised  statutes,  is  clearly  defined  by  the 
second  and  third  sections  of  the  first  title.  (1  R.  iS.  387.)  Its 
personal  estate,  as  there  defined,  is  only  that  portion  of  its  cap- 
ital which  is  not  invested  in  real  estate.  But  the  capital  of  a 
corporation  embraces  the  whole  of  its  stock  paid  in  or  secured 
to  be  paid ;  whether  it  is  invested  in  real  or  in  personal  prop- 
erty. The])rincipleof  the  revised  statutes,  on  the  subject  of  the 
taxation  of  corporations,  appears  to  be  to  tax  the  real  estate,  ex- 
cept as  to  canal,  turnpike,  and  bridge  companies,  upon  its  actual 
value,  and  for  the  benefit  of  the  inhabitants  of  tjie  town  and 
county  where  it  is  situated,  in  the  same  manner  that  the  prop- 
erty of  individuals  is  taxed  ;  and  to  tax  the  residue  of  its  capital, 
after  deducting  the  cost  of  its  real  estate,  as  personal  property, 
for  the  benefit  of  the  inhabitants  of  the  town  and  county  where 
the  financial  concerns  of  the  corporation  are  carried  on. 

To  ascertain  what  the  expression,  reaf  estate  liable  to  taxa- 
tion, in  this  sixth  section  -of  the  second  title  of  the  tax  law, 
means,  we  must  examine  other  provisions  contained  in  the  same 
chapter.  The  first  section  of  that  chapter  commences  with  a 
general  declaration  that  all  lands,  and  all  personal  estate,  whethel 
owned  by_  individuals  or  corporations,  shall  be  liable  to  taxation; 
subject  to  tlie  exemptions  thereinafter  specified.  (1  R.  iS.  387.) 
And  among  the  exemptions  specified  in  the  fourth  section  of  the 
first  title,  is  the  real  estate  of  colleges,  academies,  and  semina- 
ries of  learning,  and  other  literary  and  charitable  corporations 
therein  mentioned ;  and  also  the  personal  estate  of  every  incorpo- 
rated company,  not  made  liable  to  taxation  upon  its  capital  by 
the  fourth  title  of  that  chapter.  None  of  these  exemptions  fem- 
brace  the  real  estate  of  joint  stock  corporations,  which  derive  a 
profit  or  income  from  their  capitals,  or  otherwise.  And  upon 
this,  the  counsel  for  the  appellants  insist  that  the  ninth  section 
of  the  fourth  title  of  this  chapter  of  the  revised  statutes,  could 
not  have  been  intended  by  the  legislature  to  exempt  the  real  es- 
tate of  such  corporations  from  taxation,  although  they  derived 
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no  profits  or  income  whatever  from  their  real  or  persona]  estates. 
1  have  also  endeavored  to  bring  my  mind  to  the  same  coiiclu- 
sion.  And  I  regret  that  I  have  not  been  able  to  do  so.  I'or  I 
cannot  discover  any  principle  of  justice  or  equity  which  should 
exempt  from  taxation,  the  unproductive  property  of  stockholders 
in  a  joint  stock  corporation  that  is  not  equally  applicable  to  the 
unproductive  real  or  personal  estate  which  the  same  persons,  or 
others,  may  hold  in  their  own  names  as  individuals.  Why  the 
revisers  extended  the  exemption  from  taxation  in  certain  cases 
to  all  corporations,  which  by  the  previous  law  was  confined  to 
a  very  few  that  were  then  deemed  favorites  of  the  public,  is  not 
explained  in  the  notes  to  their  report.  But  that  they  had  thus 
extended  such  exemption  was  distinctly  stated  in  the  note  to  the 
ninth  section  of  the  fourth  title  ;  in  which  section  that  exemption 
is  found.  The  legislature,  therefore,  adopted  this  change  in  the 
law  with  a  full  knowledge  of  the  fact  that  such  a  change  was 
intended  to  be  made.  And  the  directions  of  that  section  are  so 
plain  and  positive  that  I  cannot  doubt  that  the  legislature,  as 
well  as  the  revisers,  must  have  intended  to  exempt  the  real  as 
well  as  the  personal  estate  of  the  corporation  from  taxation  ;  pro- 
vided a  satisfactory  afiidavit  was  presented  to  the  board  of  su- 
pervisors of  the  county  in  which  such  property  was  assessed, 
showing  that  the  company  was  not  in  the  receipt  of  any  income 
or  profits  whatever,  either  from  its  real  or  its  personal  estate.  For 
the  section  expressly  directs,  that  if  such  affidavit  is  made  and 
filed,  with  the  clerk  of  the  board,  within  the  time  prescribed,  the 
name  of  the  corporation  shall  be  stricken  out  of  the  assessment 
roll,  and  no  tax  shall  be  imposed  upon  it.  This  direction  to 
strike  the  name  of  the  corporation  from  the  assessment  roll,  when 
taken  in  connection  with  the  sixth  and  seventh  sections  of  that 
title,  appears  to  render  it  impossible  for  the  board  of  supervisors 
to  tax  eitliai  its  real  or  personal  estate ;  unless  they  wholly  disre- 
gard the  positive  injunctions  of  the  statute.  For  the  sixth  and 
seventh  sections  require  the  name  of  the  corporation  to  be  in- 
serted in  the  first  column  of  the  assessment  roll ;  its  real  estate 
situated  in  the  town  or  ward  in  which  the  assessment  is  made, 
in  the  second  column  ;  the  actual  value  of  such  real  estate  in 
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(he  third  column  ;  and  the  part  of  its  capital  which  is  liable  tc 
taxation  as  personal  property,  in  the  fourth  column.  Andif  tha 
name  of  the  corporation  is  stricken  from  the  first  column,  nei 
ther  the  value  of  the  real  estate  as  specified  in  the  third,  nor  the 
part  of  its  capital  which  is  assessed  as  personal  estate  and  set 
down  in  the  fourth  column,  can  be  taxed  to  the  corporation. 
Hence  the  board  of  supervisors,  in  the  present  case,  found  it  ne- 
cessary, in  order  to  carry  into  efiect  their  construction  of  the 
statute,  to  disobey  the  direction  of  the  legislature  to  strike  the 
name  of  the  corporation  from  the  assessment  roll. 

I  have  not,  in  the  examination  of  this  case,  had  access  to  the 
report  of  the  judiciary  committee  of  the  senate,  or  the  report  of 
the  former  attorney  general  upon  this  question,  in  the  case  of 
the  Black  River  Cotton  and  Woollen  Manufacturing  Company. 
But  in  reference  to  the  act  for  the  relief  of  that  company,  it  is 
sufficient  to  say,  the  corporation  had  not  taken  the  necessary 
steps  to  entitle  it  to  exemption,  either  as  to  its  real  or  personal 
property.  And  as  there  was  neither  justice  nor  equity  in  the 
principle  which  would  have  exempted  any  of  the  property  of 
the  corporation  from  taxation,  when  property  of  the  same  kind 
belonging  to  individuals  was  made  to  bear  its  portion 'of  the 
public  burthens,  the  legislature  had  a  perfect  right  to  refuse  to 
exempt  the  real  estate  ;  and  would  have  done  better  justice  if  it 
had  also  refused  to  exempt  the  personal  estate.  For  manufac- 
turing companies  are  not  taxed  upon  the  nominal  amount  of 
their  capitals  paid  in,  but  only  upon  the  actual  value  of  their 
real  and  personal  estates.  (1  R.  S.  416,  §  6,  7.)  And  the  per- 
sons who  own  stock  in  such  corporations  are  not  taxable  as 
individuals  for  the  value  of  the  stock  held  by  them.  {Idem, 
388,  §  7.)  It  may  also  be  proper  to  say,  that  upon  the  construc- 
tion which  was  put  upon  the  section  of  the  revised  statutes  now 
under  consideration,  in  the  recent  case  of  The  People  v.  The 
Supervisors  of  Niagara,  (4  ETdl's  Rep.  20,)  probably  very  few, 
if  any,  of  these  manufacturing  companies  were  entitled  to  any 
exemption  from  taxation,  except  the  right  to  commute  forfiva 
per  cent,  upon  their  net  income.  For  most  of  them  have  real 
estate  which  must  pioduce  some  rent  or  income  to  the  corpora- 
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tion,  even  if  the  company  is  not  engaged  in  manufacturing. 
And  to  render  the  affidavit  satisfactory  to  the  boatd  of  supervi- 
sors, they  should  require  it  to  be  so  drawn  as  to  leave  no  doubt 
upon  their  minds  that'the  real,  as  well  as  the  personal  estate  of 
the  company,  is  wholly  unproductive ;  so  that  it  yields  neither 
rents  nor  income,  which  can  be  received  by  the  corporation  or 
its  ag(!nts. 

In  the  present  case,  the  bill  avers  that  the  affidavit  produced 
was  satisfactory  to  the  board  ;  and  that  no  objection  was  made 
either  to  its  form  or  its  sufficiency.  The  language  of  the  affida- 
vit is  as  broad  as  the  provision  of  the  statute,  and  upon  this  de- 
murrer to  the  bill,  I  am  bound  to  presume  the  supervisors  were 
satisfied  the  corporation  had  received  no  rents  or  profits  from  its 
real  estate,  nor  any  income  from  its  personal  property,  within  the 
year.  And  if  they  supposed  the  deponent  had  mistaken  the  law 
or  the  facts,  in  making  the  affidavit,  they  should  have  suggested 
it  at  the  time  ;  so  that  the  matter  might  be  explained  by  a  sup- 
plemental affidavit.  The  conclusion  at  which  I  have  arrived, 
therefore,  is  that  the  board  of  supervisors  erred  in  refusing  to 
strike  the  name  of  the  corporation  from  the  assessment  roll,  and 
in  imposing  a  tax  upon  any  part  of  its  property. 

No  question  was  raised  by  the  counsel  for  the  defendants  as 
to  the  jurisdiction  of  the  court.  I  have  not,  therefore,  considered 
the  question  whether  this  is  a  proper  case  of  equitable  cogni- 
zance, or  whether  the  complainants  had  a  perfect  remedy  at  law, 
by  mandamus,  to  compel  the  supervisors  to  strike  the  name  of 
the  corporation  from  the  assessment  roll. 

The  decretal  order  appealed  from  must  be  affirmed  with  costa 
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A  surrogate,  has  the  power  lo  open  a  decree  taken  by  default,  and  in  consequenM 

oTa  mistake,  or  an  accident. 
Biicli  a  power  is  absolutely  essential  to  the  due  administration  of  justice/ 

This  was  an  appeal  from  a  decision  of  the  surrogate  of  tho 
county  of  Washington.  The  appellants,  as  legatees  under  tha 
will  of  Anna  Hastings,  deceased,  cited  the  appellant,  as  her  ex- 
ecutor, to  account.  The  executor,  wishing  for  a  final  account, 
obtained  the  usual  citation  for  all  persons  interested  to  attend 
the  settlement  of  his  account ;  and  the  proceedings  were  ad- 
journed to  the  25th  of  August.  But  the  proctor  for  the  legatees, 
by  mistake,  entered  the  adjournment  in  his  register  as  having  been 
to  the  27th  of  August,  and  wrote  to  their  counsel,  who  resided 
at  Utica,  that  the  hearing  was  to  be  had  on  the  last  mentioned  day ; 
and  neither  the  proctor  or  counsel,  or  their  clients,  were  aware  of 
the  mistake  until  the  26th  of  August.  On  that  day  the  counsel 
arrived  at  Salem,  where  the  hearing  before  the  surrogate  was  to 
have  taken  place.  And  he  then  learned  that  the  account  had  been 
settled  before  the  surrogate,  ex  parte,  the  day  before  ;  but  that 
the  sentence,  or  decree,  of  the  surrogate  had  not  yet  been  drawn 
up  and  entered.  He  thereupon  applied  to  the  executor,  and  to  his 
counsel,  and  informed  them  of  the  mistake,  and  requested  them 
to  consent  that  the  default  might  be  opened,  and  that  his  clients 
might  have  an  opportunity  to  be  heard ;  but  they  declined 
doing  so.  He  also  applied  to  the  surrogate  to  allow  him  to 
appear  and  oppose  the  allowance  and  settlement  of  the  account 
But  the  surrogate  did  not  feel  authorized  to  do  so ;  and  before 
regular  notice  of  an  application  for  that  purpose  could  be  given 
to  the  adverse  party,  the  surrogate  had  entered  the  sentence,  or 
decree,  upon  the  final  settlement  of  the  account  of  the  executor, 
in  the  minutes  of  the  court,  as  of  the  25th  of  August.  As  soon 
as  the  necessary  papers  could  be  prepared  and  served,  the  appel- 
lants gave  notice  of  an  application  to  open  their  default  and  the 
sentence  and  decree  founded  thereon,  and  that  they  mi):ht  be 
permitted  to  come  in  and  contesf  the  accounts.    Upon  i\w  J»Mf 
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iiig  of  that  application,  it  was  denied  by  the  surrogate  ;  on  the 
ground  that  he  had  no  jurisdiction,  or  right,  to  open  a  regular 
order,  or  decree,  made  upon  a  default  before  him,  and  to  let  the 
parties  in  to  be  heard  upon  the  merits.  From  that  decision  the 
legatees  appealed. 

Ward  Hunt,  for  the  appellants. 

C.  Stevens,  for  the  respondent. 

The  Chancellor.  The  affidavits  and  account  which  were 
before  the  surrogate,  upon  this  application,  render  it  highly  proba- 
ble that  great  injustice  will  be  done  to  the  appellants  if  they  are  de- 
prived of  an  opportunity  to  be  heard  upon  the  settlement  of  the 
account  of  the  executor.  The  fact  that  the  whole  amount  of 
the  bond  and  mortgage,  with  interest  thereon,  was  inventoried 
as  due  in  July,  1843,  when,  if  the  account  claimed  by  the  father 
of  the  executor  is  correct,  the  executor  must  have  known  there 
was  nothing  whatever  due  upon  the  bond  and  mortgage  at 
that  time,  renders  it  probable  that  the  whole  of  that  account  was 
not  justly  due.  Besides,  this  account  does  not  appear  to  have 
been  presented  by  the  father  to  his  son,  or  sworn  to,  until 
about  the  time  these  proceedings  were  instituted ;  and  more  than 
six  years  after  the  death  of  the  testatrix,  and  eleven  years  after 
some  part  of  the  account  is  stated  to  have  accrued.  It  was  not 
a  case  to  be  disposed  of  on  the  mere  ex  parte  affidavit  of  the 
father,  not  only  as  to  the  fact  of  the  services  having  been  per- 
fotoed  for  the  testatrix,  but  also  as  to  the  correctness  of  the 
valuation  which  he  had  made  of  such  services.  The  only  real 
question  in  this  case  then  is,  whether  the  surrogate  had  the 
power  to  open  the  default,  and  let  the  appellants  in  to  contest 
the  account  of  the  executor,  and  give  them  an  opportunity  to 
show  that  the  allowance  of  the  account  of  the  father  was  im- 
proper  and  collusive. 

The  practice  of  the  surrogates'  courts  was  originally  derived 
from  the  practice  of  the  ecclesiastical  courts  of  England,  in  tes- 
tamentary matters ;  which  courts  there  have  the  ordinary  inci* 


454  CASES  IN  CHANCERY.  [ApHii  7 


Few  V.  Hastings. 


dental  powers  of  the  court  of  chancery,  and  of  the  courts  of  com« 
mon  law,  in  regulating  the  proceedings  before  them,  so  as  to 
prevent  a  failure  of  justice  in  consequence  of  mistakes  and  acci- 
dents which  human  foresight  is  not  always  able  to  guard 
against.  [Shanessy  v.  Allen,  1  Lee's  Eccl.  Rep.  9.  Cargill 
V.  Sjtence,  3  Hagg.  Eccl.  Rep.  146.)  The  revisers,  however, 
attempted  to  regulate  the  practice  in  surrogates'  courts  entirely 
by  statute.  The  revised  statutes,  accordingly,  after  stating  the 
general  powers  and  jurisdiction  of  the  surrogates,  contained  this 
provision:  "which  powers  shall  be  exercised  in  the  cases  and 
in  the  manner  prescribed  in  the  statutes  of  this  state,  and  in  no 
other ;  and  no  surrogate  shall,  under  pretext  of  incidental, 
power,  or  constructive  authority,  exercise  any  jurisdiction 
whatever,  not  expressly  given  by  some  statute  of  this  state." 
(2  R.  S.  221,  §  1.)  It  was  afterwards  found,  however,  that  the 
exercise  of  certain  incidental  powers  by  courts  was  absolutely 
essential  to  the  due  administration  of  justice ;  and  that  the 
revisers  and  the  legislature  had  not,  by  their  care  and  foresight, 
been  able  to  take  the  case  of  these  surrogates'  courts  out  of  the 
operation  of  the  general  rule.  So  much  of  the  provision  of  tht 
revised  statutes  above  referred  to,  therefore,  as  restricted  the 
power  of  the  surrogates,  and  deprived  them  of  the  right  to  exer- 
cise such  powers  as  were  incidental  to  other  courts,  were  subse- 
quently repealed.     [Laws  of  1837,  p.  536,  §  71.) 

The  question  here  is  not  whether  a  surrogate,  who  has  heard 
and  decided  a  case  upon  the  merits,  has  the  power  to  grant  a 
rehearing,  so  as  to  give  one  of  the  parties  the  benefit  of  a  re- 
argument,  or  the  right  to  bring  forward  new  evidence  to  sustain 
his  side  of  the  case,  but  whether  he  has  the  power  to  open  a 
decree  taken  by  default,  in  consequence  of  a  mistake  or  accident 
by  which  one  of  the  parties  has  been  deprived  of  any  hearing 
whatever.  This  last  power  is  one  which  is  absolutely  essential 
to  the  due  administration  of  justice-;  as  defaults  of  the  kind  re- 
ferred to  must  frequently  occur  where  no  human  foresight  could 
.have  anticipated  and  guarded  against  the  event  by  which  the 
default  was  occasiDued.    I  think,  therefore,  the  surrogate  erred, 
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in  this  case,  in  supposing  that  he  had  not  the  power  to  open  the 
decree  which  had  been  taken  by  default. 

The  order  of  the  surrosjate  which  is  appealed  from,  is  re- 
versed ;  and  his  sentence  or  decree  settling  the  account  of  the 
respondent  must  be  opened,  or  vacated.  The  proceedings  must 
lie  remitted  to  the  surrogate,  with  directions  to  assign  a  time 
for  the  parties  to  be  heard  before  him  by  their  counsel,  and  to 
produce  their  testimony ;  and  that  he  require  such  notice  of  the 
time  and  place  of  hearing  to  be  given  by  the  proctor  of  the 
appellants,  to  the  respondent  or  his  proctor. 

If  the  respondent  had  consented  to  waive  the  default,  upon 
being  informed  of  the  mistake  which  had  occurred,  he  would 
have  been  entitled  to  the  costs  which  had  been  incurred  in 
consequence  of  such  default.  But  under  the  circumstances  of 
this  case  I  shall  not  give  costs  to  either  party,  as  against  the  other, 
either  upon  the  application  to  the  surrogate,  or  on  the  appeal 
from  his  decision  upon  that  application.(a) 

(«}  xA.ffifmed  on  appeal  to  the  court  for  the  correction  of  errors,  December,  1846. 


McCartee,  administrator.  «fcc.  vs.  Camej^. 

[Distinguishod,  4  Redf.  3fl2.  Followed,  S5  Hnn  484.] 
IVhere  one  of  the  next  of  kin  of  the  decedent,  and  who  was  entitled  to  a  distributive 
share  of  his  estate,  left  her  domicil  of  origin,  in  the  city  of  New- York,  and  went  to 
reside  at  a  place  near  the  city  of  Baltimore,  and  continued  to  correspond  with  her 
mother  and  sisters  in  the  city  of  New- York,  but  had  not  answered  their  letters  for 
about  twelve  years  previous  to  the  death  of  the  decedent,  but  there  was  nothing 
elsr  to  raise  a  legal  presumption  of  her  death ;  Held,  that  the  administrator  of  the 
decedent  was  not  justified  in  paying  the  share  of  the  estate  belonging-to  the  ab- 
aentee,  to  her  sisters,  without  making  inquiries  at  the  last  known  place  of  residence 
of  the  absentee,  to  ascertain  whether  she  was  living  or  dead. 
vVhere  a  person  has  not  been  heard  from  in  seven  years,  and  when  last  heard  fiom 
he  was  be5'ond  sea,  without  having  any  known  residence  abroad,  the  legal  pr& 
sumption  is  that  he  is  dead. 
This  presumption  has  been  adopted  by  analogy  to  certain  provisions  of  the  revised 
statutes,  particularly  the  sections  relative  to  the  presumption  of  the  death  of  per- 
Bons  upon  whose  lives  estates  in  lands  depend,  where  such  persons  have  remainni 
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beyond  sea,  or  iibsented  themselves,  in  this  state  or  elsewhcie,  for  seven  yean 
together. 

But  the  only  presumption  arising  from  such  a  protracted  absence  is,  that  the  absentee 
is  dead,  if  he  has  not  been  heard  from  within  the  seven  years ;  not  that  he  died 
at  any  particular  time  within  the  seven  years,  or  even  on  the  last  day  of  that  term. 

Even  where  a  person  whose  eiistence  is  in  question  has  remained  beyond  sea  for 
seven  years,  if  he  had  a  known  and  fixed  place  of  residence  in  a  foreign  country 
when  he  was  last  heard  from,  be  ought  not  to  be  presumed  to  be  dead,  without 
some  evidence  of  inquiries  having  been  made  for  him,  at  such  known  place  of 
residence,  and  without  success.  ^ 

Where  the  person,  whose  death  is  to  be  presumed,  is  in  fact  within  the  United 
States,  and  not  technically  beyond  sea,  absenting  himself  m  this  state  or  elsew/iere, 
as  used  in  the  statute,  means  absenting  himself  from  his  last  place  of  residence,  in 
this  state  or  in  the  United  States,  which  was  known  to  his  family  or  his  relatives. 

The  mere  fact  that  a  person  has  absented  himself  from  the  place  of  his  birth,  or  from 
his  original  domicil,  for  more  than  seven  years,  does  not  raise  a  presumption  that 
he  is  dead.  > 

In  analogy  to  the  statute  of  limitations,  suits  by  creditors,  legatees  or  distributees, 
before  a  surrogate,  to  obtain  payment  of  their  debts  or  legacies,  or  distributive 
t  shares,  should  be  instituted  within  the  time  in  which  suits  of  the  same  character 
are  required  to  be  commenced  in  the  courts  of  common  law.  or  of  equity. 

In  cases  where  the  courts  of  common  law,  the  court  of  chancery,  and  the  surrogate's 
court,  have  concurrent  jurisdiction,  a  suit  before  the  surrogate  must  be  brought 
within  the  time  limited  by  the  revised  statutes  for  commencing  the  suit  at  law,  or 
in  chancery.  But  in  cases  in  which  the  court  of  chancery  and  the  surrogate's 
court  alone  have  concurrent  jurisdiction,  the  suit  before  the  surrogate  should  be 
instituted  within  the  time  prescribed  for  the  commencement  of  suits  of  the  same 
character  in  equity  in  cases  where  the  subject  matter  of  the  suit  is  not  cognizable 
by  the  courts  of  common  law. 

This  was  an  appeal,  by  R.  McGartee,  the  administrator  of  the 
estate  of  Sarah  Brovyn  deceased,  from  a  decree  of  the  surrogate 
of  the  city  and  county  of  New- York,  directing  the  appellant  to  pay 
to  Catharine  Camel,  the  respondent,  her  distributive  share  of  the 
estate  of  the  decedent.  S.  Brown  died  in  New- York  in  1832, 
and  letters  of  administration  upon  the  estate  were  granted  in 
August  of  that  year.  The  persons  who  at  the  time  of  her  death 
Were  entitled  to  distributive  shares  of  her  estate,  were  the  chil- 
dren of  a  deceased  sister,  and  the  children  of  her  deceased  half- 
brother  R.  McDowell.  At  the  time  of  the  death  of  R.  Me 
Dowell,  which  was  long  before  the  death  of  S.  Brown,  he  had 
one  son,  Robert  N.  McDowell,  and  three  daughters,  Catharine, 
the  respondent  in  this  case,  Margaret,  and  Ellen  Ann,  now  th» 
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wife  of  G.  0.  Hubbard.  R.  N.  McDowell  left  his  residence  in 
New- York  twenty-six  or  twenty-seven  years  previous  to  the 
hearing  before  the  surrogate,  and  went  to  sea.  And  ho  was  last 
heard  of  in  the  summer  of  1830,  as  having  sailed  from  some  port 
in  South  America.  Catharine,  the  respondent,  who  was  then 
unmarried,  left  the  residence  of  her  mother  in  New- York,  in 
1813,  with  a  family  who  were  removing  to  Maryland ;  and  when 
next  heard  of,  about  seven  years  afterwards,  was  residing  in  the 
neighborhood  of  Baltimore,  and  was  still  unmarried.  At  that 
time  several  letters,  passed  between  her  and  her  friends  in  the 
city  of  New- York ;  her  mother  and  two  sisters,  together  with  an 
illegitimate  son,  continuing  to  reside  at  the  latter  place.  After 
that,  she  was  not  heard  of  by  her  relatives  in  New-York  for  about 
fourteen  years.  And  although  they  several  times  wrote  letters 
to  her,  directed  to  her  last  known  place  of  residence,  they  received 
no  answers;  from  which  circumstance  they  supposed  her  to  be 
dead,  until  after  the  administrator  had  made  a  distribution  of 
the  property  of  the  intestate  between  the  other  two  daughters 
of  R.  McDowell,  as  being  entitled  to  the  one  half  thereof,  and 
the  children  of  his  deceased  sister  as  being  entitled  to  the  other 
half  In  the  latter  part  of  1834,  or  the  beginning  of  1835,  her 
relatives  in  New- York  heard  she  was  still  living,  at  a  place  called 
Never  Die,  in  the  vicinity  of  Baltimore ;  and  her  son  and  one 
of  her  sisters  went  there  and  found  her.  And  it  then  turned 
out  that  she  was  living  there  at  the  death  of  S.  Brown,  the  intes- 
tate, and  was  then  a  widow.  Her  brother-in-law  shortly  after- 
wards sent  money  to  her  to  enable  her  to  return  to  her  friends 
in  New- York.  She  accordingly  returned  there  in  1835,  and 
was  then  informed  that  her  distributive  share  of  the  estate  of  her 
deceased  aunt  had  been  paid  over  by  the  administrator  to  her 
two  sisters,  under  the  supposition  that  she  was  dead. 

In  February,  1844,  she  presented  her  petition  to  the  surro 
gate,  claiming  one  third  of  one  half  of  the  personal  property  of 
the  intestate,  and  praying  that  the  administrator  might  render 
an  account ;  and  that  he  should  be  decreed  to  pay  her  the  amount 
which  might  be  found  due  for  her  distributive  share  of  the  estate, 
with  interest  thereon.     The  parties  appeared  before  the  surrogate, 
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upon  the  return  of  the  citation ;  and  the  administrator  filed  his  ac 
count ;  in  which  account  it  was  stated  that  the  one  half  of  the  estate 
had  been  paid  over  to  the  two  sisters  of  the  petitioner,  who  were 
supposed  to  be  the  sole  surviving  children  and  representatives 
of  the  half  brother  of  the  intestate.  The  account  was  verified 
in  the  usual  manner,  and  its  correctness  was  not  contested. 
And  without  putting  in  any  answer  whatever  to  that  part  of  the 
petition  which  prayed  for  a  decree  for  the  payment  of  the  dis- 
tributive share  of  the  petitioner,  the  parties  proceeded  to  take 
testimony  as  to  various  matters  which  were  afterwarcts  set  up 
as  a  bar  to  such  a  decree. 

S.  J.' Wilkin,  for  appellant.  The  respondent  having  been 
absent,  and  not  heard  from,  for  more  than  seven  continuous 
years  previous  to  the  distribution  of  the  personal  estate  of  Sarah 
Brown,  the  law  presumed  her,  at  the  time  of  the  distribution,  to 
be  dead.  {Loring  v.  Steinman,  1  Mete  204.  King  v.  Pad- 
dock, 18  Joh7i.  141.  Doe  v.  Jesson,  6  East,  80.  Jackson  v. 
Boneham,  15  John.  226.  Hopewell  v.  De  Pinna,  2  Camp.  113.) 
In  Doe  V.  Jesson,  where  it  was  proved  that  a  person  went  to  sea 
at  a  particular  time,  which  was  the  last  account  given  of  him, 
his  death  was  presumed  at  the  end  of  seven  years  from  that  time. 
And  in  Hopewell  v.  De  Pinna,  where  the  defendant  pleaded 
coverture  in  bar  of  an  action  of  assumpsit,  and  proved  her  mar- 
riage, and  that  her  husband  went  abroad  twelve  years  before  the 
commencement  of  the  action,  this  was  held  not  to  be  suffiicient; 
and  the  defendant  was  required  to  prove  that  her  husband  was 
alive  within  seven  years.  Where  no  account  can  be  given  of 
the  person,  the  presumption  of  the  duration  of  life  ceases  at  the 
expiration  of  seven  years  from  the  time  when  he  was  last  knowh 
to  be  living,  (1  Phil.  Ev.  197,)  a  period  which  has  been  fixed 
froDi  analogy  to  the  statute  of  bigamy,  and  the  statute  concern- 
ing leases  determinable  on  lives.  [Idem,  per  Spencer,  Ch.  J.,  18 
Joh7i.  143.)  For  the  provisions  of  the  revised  statutes  of  this 
state  respecting  bigamy,  see  2  R.  ^.  687.  The  section  .elativa 
to  the  presumption  of  death  of  the  person  upon  whose  lift  3States 
depend,  is  as  follows.    If  any  person,  upon  whose  life  an    estatfl 
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in  lauds  or  tenements  shall  depend,  shall  remain  beyond  sea,  01 
shall  absent  himself,  in  this  state  or  elsewhere,  for  seven  yean 
together,  such  person  shall  be  accounted  naturally  dead,  in  any 
action  concerning  such  lands  or  tenements,  in  which  his  death 
shall  come  in  question ;  unless  sufficient  proof  be  made  in  such 
case,  of  the  life  of  such  person.  (1  R.  iS.  749.)  In  Jackson  v. 
Boneham,  (15  John.  227,)  the  death  of  a  person  was  proved  by 
hearsay  in  the  family.  On  proceedings  before  the  surrogate 
to  distribute  the  personal  estate  of  Sarah  Brown,  the  surrogate, 
on  the  legal  presumption  of  the  death  of  Catharine  Camel,  would 
have  ordered  the  distribution  of  her  share  of  the  estate  amongst 
her  next  of  kin.  (2  R.  S.  2d  ed.  35,  §  75,  sub.  5.)  If  the 
appellant,  as  administrator,  distributed  the  estate  in  the  same 
manner  that  it  would  have  been  distributed  by  the  surrogate,  on 
formal  proceedings  for  that  purpose,  before  him,  the  distribution 
should  be  held  valid,  and  should  discharge  the  administrator. 
(Lee  V.  Brown,  4  Ves.  Jun.  369.  Howe  v.  Earl  of  Dartmouth, 
7  Id.  150.)  The  funds  in  the  hands  of  the  appellant,  as  ad- 
ministrator, to  be  distributed,  were  properly  paid  over  to  her 
sisters ;  there  being  no  legitimate  child  of  Catharine  Camel  to 
represent  her.  And  the  releases  produced  by  the  appellant,  be- 
fore the  surrogate,  ought  to  have  been  deemed  valid  discharges 
as  against  the  respondent.  (4  Ves.  369.  7  Id.  150.  2  R.  S.  35,  §  75, 
sub.  5.)  The  respondent,  if  she  had  any  legal  or  equitable  claim 
against  the  appellant,  on  her  return  to  the  city  of  New-Yorkj 
cannot  now  enforce  it :  1.  Because  of  the  length  of  time  she  had 
suffered  to  elapse  after  being  informed  of  the  distribution  of  tfie 
estate,  before  calling  on  the  administrator  for  her  share.  (Dag- 
ley  V.  Tolferry,  1  P.  Wms.  285.  PMllips*v.  Paget,  2  Atk.  81. 
Cooper  V.  Thornton,  3  Bra.  C.  C.  96, 186.)  It  will  be  perceived, 
on  examining  the  cases  upon  several  of  the  above  heads,  that  no 
certain  time  is  given  within  which  the  presumptive  bar,  release, 
waiver,  or  abandonment  shall  arise.  And  that  the  only  criteria 
of  fatal  laches  are,  the  nature  of  the  demand,  and  the  inconven- 
ience, public  or  private,  of  allowing  it  to  be  enforced  against  the 
onposite  party,  at  a  remote  period.     Thus,  in  matters  of  election 
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and  specific  execution,  great  promptness  and  diligence  are  de« 
manded.  Creditors  and  next  of  kin  permitting  an  erroneous 
distribution  to  take  place,  stand  upon  much  tiie  same  ground. 
But  where  no  striking  argument  of  inconvenience  arises,  the 
courts  are  warranted  in  allowing  a  time  corresponding  to  the 
statute  of  limitations,  viz.  six  years  as  to  personal,  and  twenty 
years  as  to  real  estate.  2.  The  respondent  substituted  Mr.  Hub- 
bard, and  her  sister  Margaret  McDowell  in  the  place  of  the 
appellant^  as  the  persons  from  whom  she  was  to  receive  her  dis- 
tributive share ;  portions  of  which  she  did  receive.  Whereby  ■ 
the  appellant  was  induced  to  neglect  the  means  of  regaining  the 
funds,  if  required  so  to  do,  from  those  to  whom  the  share  had 
been  paid."  The  respondent  might  have  maintained  an  ac- 
tion at  law  for  the  recovery  of  her  distributive  share.  And  eight 
years  having  elapsed,  after  her  knowledge  of  the  distribution  of 
the  fund,  before  any  demand  was  made,  her  claim  is  barred.  (2 
R.  S.  114,  §  9.  Kane  v.  Bloodgood,  7  John.  Ck.  Rep.  90.  Sou- 
zer  v.  De  Meyer,  2  Paige,  574.)  Or  if  no  action  at  law  could 
have  been  sustained,  10  years  had  elapsed  after  she  was  entitled 
to  file  a  bill  in  equity  for  her  distributive  share  of  the  estate,  and 
her  remedy  is  therefore  barred,  by  the  provisions  of  the  revised 
statutes  on  that  subject.  (2  R.  S.  301,  §  52.)  The  respon- 
dent should  have  produced  proof  of  the  death  of  her  husband, 
to  entitle  her  to  proceed  in  her  own  name.  If  wrong  in  all  the 
foregoing  positions,  we  submit  that,  under  the  circumstances  of 
the  case,  the  appellant  is  not  chargable  with  interest  and  costs, 
{See  cases  above  referred  to.)  The  respondent  had  a  remedy 
against  Hubbard,  and  Matgaret  McDowell,  which  she  ought  to 
have  pursued.  Thfe  decree  is  also  erroneous  in  not  crediting  the 
appellant  with  thesums  paid  to  the  respondent  at  various  times, 
by  Hubbard  and  M.  McDowell,  on  account  of  h.T  distributive 
share. 

E.  W.  Chester,  for  respondent.  The  matters  brought  in 
issue,  and  to  be  decided  by  the  chancellor,  as  made  by  the  peti- 
tion of  appeal  and  answer,  are,  1st.  As  respects  the  objection 
made  by  the  appellant  that  the  respondent  had  not  shown  thai 
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she  was  a  widow,  and  as  such  entitled  to  institute  the  proceed- 
ings in  this  cause  before  the  surrogate.  We  insist  that  it  was  not 
necessary  she  should  be  a  widow  to  entitle  her  to  institute  such 
proceedings.  If  it  is  intended  by  this  objection  to  claim  that  she 
was  a  feme  covert,  that  was  an  affirmative  for  the  appellant  to 
maintain,  and  it  should  have  been  urged  at  the  outset,  in  abate- 
ment. It  was  only  spoken  of  on  summing  up  before  the  surro- 
gate. No  objection  of  the,  kind  appears  in  the  return  of  the 
surrogate.  2d.  The  petition  of  appeal  states  the  absence  of  re- 
spondent from  the  city  of  New-York  without  having  been  heard 
from  for  about  14  years.  From  which  absence,  the  appellant 
claims  that  there  was  a  legal  presumption  of  her  death,  and  that 
he  was  justified  in  paying  over  the  proceeds  of  the  estate  to  the 
distributees  residing  in  the  city  of  New- York.  New- York  was 
not  her  place  of  residence,  and  no  presumption  arises  from  the 
fact  that  her  relations  in  New-York  had  not  heard  from  het. 
She  had  a  well  known  and  well  defined  place  of  residence  in 
Baltimore  county,  Md.  where  inquiries  should  have  been  made  for 
her,  and  which,  if  made,  would  have  been  successful.  3d.  It 
is  urged  by  the  appellant  that  the  respondent  consented  that  her 
portion  of  the  estate  should  remain  with  her  sisters  ;  saying  that 
she  would  look  to  them  for  it  and  not  trouble  appellant.  The 
proofs  do  not  show  this.  They  show  that  a  deception  was  prac- 
tised on  the  respondent,  by  a  representation  that  the  money  was  in 
the  hands  of  her  son,  and  she,  supposing  this  to  be  true,  expressed 
her  satisfaction.  No  agreement  of  the  kind  mentioned  is  proved. 
She  could  never  have  maintained  a  suit  against  them.  The 
appellant  denied  his  being  liable  to  her,  and  attempted  to  get  a 
release,  without  any  consideration.  4th.  The  appellant  is  to  be 
confined  to  the  allegations  in  the  petition  of  appeal  as  to  what 
was  relied  on  and  claimed  to  be  proved  before  the  surrogate; 
And  he  cannot  raise  any  new  defence  here.  The  petition  and 
answer  make  up  the  issue.  The  statute  of  limitations  not 
having  {jeen  relied  upon  below,  must  be  excluded  from  conside- 
ration here.  5th.  The  appellant  ought  not  to  be  excused  from 
the  payment  of  interest,  and  the  decree  ofthe  surrogate  was  correct 
in  albwing  it  j  because  there  has  been  an  evident  intention  to 
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deceive  and  defraud  the  respondent ;  because  the  administratoi 
might  have  recovered  interest  of  Hubbard  and  McDowell ;  because 
during  all  this  time  the  respondent  has  been  unjustly  deprived 
of  the  money  rightfully  due  her.  6th.  There  is  nothing  in  the 
nature  and  method  of  this  defence,  which  ought  to  excuse  the 
appellant  from  the  payment  of  costs.  7th.  Where  any  of  the 
matters  set  up  in  defence  depend  on  the  credibility  of  the  testi- 
mony, it  is  the  province  of  the  surrogate  to  judge  of  that  credi- 
bility ;  and  his  conclusions  therefrom  stand  like  the  conclusions 
of  a  jury,  and  ought  not  to  be  reversed  by  the  appellate  tribunal ; 
except  where  they  were  clearly  and  obviously  wrong. 

The  Chancellor.  There  is  no  doubt  of  the  fact  in  this 
case,  that  the  appellant  paid  over  the  one  half  of  the-  intestate's 
estate  to  the  two  daughters  of  R.  McDowell,  in  1833,  in  good 
faith ;  supposing  that  their  sister  had  died  many  years  previ 
ous  thereto  without  leaving  legitimate  issue.  The  presumption 
now  is  that  the  brother  is  dead ;  as  he  was  beyond  sea  when  he 
was  last  heard  of  in  1830,  without  having  any  known  residence 
abroad ;  and  no  intelligence  has  been  obtained  respecting  him 
since  that  time.  This  presumption  is  supposed  to  have  been 
adopted  by  analogy  to  certain  statutory  provisions ;  particularly 
the  provision  of  the  statutes  relative  to  the  presumption  of  the 
death  of  persons  upoa  whose  lives  estates  in  lands  depend  ;  where 
such  persons  have  removed  beyond  sea,  or  absented  themselves 
in  this  state,  or  elsewhere  for  seven  years  together.  (1  R.  S. 
749,  §  6.  Stat.  19  Charles  2d,  ch.  6,  §  2.)  But  as  he  was  heard 
of  within  two  years  previous  to  the  death  of  S.  Brown  in  1832, 
there  is  no  presumption  that  he  was  not  alive  at  that  time,  so  as 
to  be  entitled  to  a  distributive  share  of  her  estate  as  one  of.  the 
next  of  kin.  The  only  presumption  arising  from  such  absence 
is  that  he  is  dead,  if  he  has  not  been  heard  of  within  the  seven 
years  mentioned  in  the  statute  ;  not  that  he  died  at  any  partic-. 
ular  time  within  the  seven  years,  or  even  on  the  last  day  of  that 
term.  {Doe  ex  dem.  Knight  v.  Nepean,  5  Barn.  4*  Adol.  86 ; 
2  Mees.  ^  Wels.  894.)  The  surrogate  was  right  therefore  in 
not  awarding  to  the  respondent  the  fourth  of  the  distributiw 
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share  to  which  the  brother  was  entitled  if  living  at  the  death  of 
the  intestate  ;  without  some  evidence  to  establish  the  fact  thai 
he  died  before  that  time. 

There  was  nothing  upon  which  to  found  a  legal  presumption 
that  the  respondent  v/as  dead  in  1832,  or  at  the  time  when  her 
distributive 'share  was  paid  to  the  sisters  in  1833;  although  her 
relatives  in  New- York  had  not  then  heard  from  her  in  twelve 
or  thirteen  years.  Even  where  the  person,  whose  existence  is 
in  question,  has  remained  beyond  sea  for  seven  years,  if  he  had 
a  known  and  fixed  residence  in  a  foreign  country  when  he  was 
last  heard  from,  he  ought  not,  in  justice,  to  be  presumed  dead, 
without  some  evidence  of  inquiries  having  been  made  for  him 
at  such  known  place  of  residence,  without  success.  For  the 
average  duration  of  life  of  persons  under  sixty  years  of  age 
is  more  than  twice  seven  years.  And  in  the  present  state  of 
society,  in  this  and  other  commercial  countries,  no  presumption 
of  the  death  of  an  individual  does  in  fact  arise  from  the  mere  cir- 
cumstance that  he  has  fixed  his  domicil  abroad,  andhas  not  been 
heard  of  at  the  place  of  his  birth,  or  of  his  original  residence,  for 
more  than  seven  years.  And  if  the  law  raises  a  presumption 
from  that  circumstance  alone,  by  analogy  to  the  statutory  pro- 
vision before  referred  to,  still  it  does  not  apply  to  the  case  of  this 
respondent.  For  she  was  not  beyond  sea,  nor  had  she  absented 
herself  iu  this  state,  or  elsewhere,  for  seven  years  previous  to  the 
death  of  the  intestate ;  within  the  intent  and  meaning  of  the 
statute  before  referred  to. 

Where  the  person  whose  death  is  to  be  presumed,  is  in  fact 
within  the  United  States,  and  not  technically  beyond  sea, 
"  absenting  himself  in  this  state  or  elsewhere^^  must  mean  absent- 
ing himself  from  his  last  place  of  residence  in  this  state,  or  in 
the  United  States,  which  was  known  to  his  family,  or  his  rela- 
tives wtio  would  be  likely  to  know  whether  he  was  living  ;  and 
from  whom  a  party  in  the  search  of  the  truth  would  be  likely  to 
make  inquiries.  The  mere  fact,  therefore,  that  the  party  has 
absented  himself  from  the  place  of  his  birth,  or  from  his  original 
domicil,  for  more  than  seven  years,  does  not  raise  a  presumption 
that  he  is  dead.    Here  the  respondent  had  a  mothni-  and  two 
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sisters,  and  also  a  natural  son,  residing  in  New- York ;  all  of  whom 
must  have  been  known  to  the  administrator.  And  they  wera 
undoubtedly  aware  of  the  fact  that  she  was  residing  at  Nevei 
Die  in  the  vicinity  of  Baltimore,  about  twelve  years  before.  If 
the  administrator  had  made  the  proper  inquiries,  he  would  also 
have  ascertained  that  fact.  And  having  done  that,  he  should 
liave  caused  inquiries  to  be  made  at  such  last  known  place  of 
her  residence  ;  for  the  purpose  of  ascertaining  whether  she  still 
resided  there,  or  was  dead,  or  had  removed  to  some  other  place 
which  could  be  ascertained.  Or,  if  he  did  not  wish  to  incur 
the  expense  of  making  such  inquiries,  he  should  have  applied 
to  the  surrogate  for  a  final  settlement  of  his  account,  and  the 
distribution  of  the  fund  in  his  hands  to  such  persons  as  should 
come  in  and  establish 'their  claims  to  the  same  as  the  next  of 
kin  of  the  intestate.  Or  he  might  have  taken  security  from 
those  to  whom  he  paid  the  money,  to  refund  her  share,  in  case 
it  should  afterwards  appear  that  she  was  alive  at  the  death  of 
her  aunt.  The  administrator  probably  acted  upon  the  presump- 
tion that  she  was  dead,  because  the  letters  written  to  her  some 
ten  or  twelve  years  before  remained  unanswered.  But  it  was 
almost  as  unsafe  to  rely  upon  that  circumstance  alone,  as  evidence 
ofher  death,  as  it  would  have  been  to  presume  from  the  name 
of  her  last  known  place  of  residence  that  she  would  live  beyond 
the  usual  period  of  human  life.  The  more  rational  presump- 
tion was  that  she  had  gone  to  some  other  place,  and  that  the 
letters  written  to  her  had  not  reached  her.  For  if  she  had  died 
there,  she  probably  would,  previous  to  her  death,  have  informed 
somfe  of  her  acquaintances  that  she  had  a  mother  and  other  rel- 
atives living  in  New- York,  and  that  the  fact  of  her  death  would 
have  been  communicated  to  them  by  letter.  The  administrator, 
therefore,  is  not  entitled  to  protection  on  the  ground  that  he  was 
legally  authorized  to  presume  the  respondent  was  dead  at  the 
time  the  succession  opened  in  1832. 

Nor  has  there  been  such  au  assent  or  acquiescence  on  her 
part,  since  she  was  aware  of  the  fact  of  the  payment  of  her  dis- 
tributive share  to  her  sisters,  as  in  itself  will  constitute  an  equi- 
table  bar  to  her  claim  against   the  administrator.     She  did 
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indeed  say  to  him,  as  some  of  the  witnesses  state,  that  she  was 
contented  to  have  the  money  remain  as  it  was.  But  what  sne 
said  was  founded  upon  the  erroneous  impression  that  the  fund 
was  in  the  hands  of  her  son,  for  her  benefit ;  which  false  im- 
pression was  caused  by  what  was  said  by  one  of  the  sisters  at 
that  time.  And  that  the  administrator  did  not  rely  upon  that 
declaration,  as  an  absolute  relinquishment  of  her  claim  upon 
him,  is  established  by  the  fact  that  he  shortly  afterwards  at- 
tempted to  obtain  a  relinquishment  of  that  claim. 

The  only  remaining  questions  to  be  considered  are,  whether 
her  claim  was  barred  by  the  statute  of  limitations ;  and  whether 
the  administrator  could  avail  himself  of  that  defence  before  the 
surrogate.  As  the  appellant  was  not  called  upon  to  state  his 
defence,  against  her  claim  to  a  decree  for  the  payment  of  her 
distributive  share,  before  the  taking  of  the  testimony  of  the  wit- 
nesses, it  would  be  wrong  to  deprive  him  of  that  defence,  if  the 
evidence  showed  that  it  actually  existed,  upon  the  technical 
ground  that  he  had  not  formally  pleaded  it  as  a  bar  to  such 
claim.  It  appears  in  this  case  that  the  administrator  had 
received  the  avails  of  the  property  of  the  intestate,  and  had  ac- 
tually<paid  over  the  half  thereof  belonging  to  the  children  of 
R.  McDowell,  as  early  as  June,  1833.  The  right  of  the  respon- 
dent to  sue  the  administrator  in  the.  court  of  chancery,  if  not  in  a 
court  of  common  law,  for  the  whole  of  her  distributive  share  of 
the  estate,  therefore,  accrued  at  the  expiration  of  one  year  after 
the  granting  of  letters  of  administration  in  August,  1832.  (2 
R.  S.  114,  5  9.)  And  her  right  to  institute  a  suit  before  the 
surrogate,  for  the  same  purpose,  accrued  at  the  same  time.  [Idem. 
116,  §  18.)  This  suit  was  not  commenced  until  1844 ;  more 
than  ten  years  after  the  right  accrued.  The  statute  of  limita- 
tions does  not  in  terms  specify  the  time  within  which  a  creditor, 
legatee,  or  distributee,  shall  institute  a  suit  before  the  surrogate, 
against  executors  or  administrators,  to  obtain  payment  of  his 
debt  or  legacy,  or  his  distributive  share  of  the  estate  of  the 
decedent.  But  the  legislature  never  could  have  intended  to 
give  to  a  party  the  right  to  institute  such  a  suit  before  a  surro- 
gate, after  his  remedy  -njas  barred  by  the  statute  of  limitations 
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in  all  other  courts.  Such  a  suit  therefore,  by  analogy  to  the  stat- 
ute of  limitations,  should  be  instituted  before  the  surrogate 
within  the  time  in  which  suits  of  the  same  character  are  re- 
quired to  be  commenced  in  the  courts  of  common  law,  or  of 
equity.  If  it  is  a  case  in  which  the  courts  of  common  law,  the 
court  of  chancery,  and  the  surrogate's  court,  have  concurrent 
jurisdiction,  the  suit  before  the  surrog;ate  should  be  brought 
within  the  time  limited  by  the  revised  statutes  for  commencing 
the  suit  at  law,  a^id  in  chancery.  (2  R.  S.  301,  §  49.)  But  if  it 
is  a  case  where  the  court  of  chancery  and  the.  surrogate's  court 
alone  have  concurrent  jurisdiction,  then  the  suit  before  the  sur- 
rogate should  be  instituted  within  the  time  prescribed  for  the 
commencement  of  suits  of  the  same  character  in  equity ;  in 
cases  where  the  subject  matter  of  the  suit  is  not  cognizable  by 
the  courts  of  common  law.     (1  R.  S.  302,  §§  51,  52,  5?.) 

The  conclusion  at  which  I  have  arrived  in  this  case,  there- 
fore, is,  that  the  right  of  the  respondent  to  recover  from  the  ad- 
ministrator any  and  every  part  of  her  distributive  share  of  the 
estate  of  S.  Brown,  in  any  of  the  courts  of  this  state,  was  barred 
by  the  statute  of  limitations  at  the  time  she  presented  her  peti- 
tion to  the  surrogate,  in  January  or  February,  1844.  The  sen- 
tence or  decree  which  is  appealed  from,  must  then  be  reversed. 
But  as  this  is  a  new  question,  arising  for  the  first  time  under 
the  provisions  of  the  revised  statutes,  I  shall  not  charge  the 
respondents  with  costs  upon  this  appeal ;  nor  with  the  costs  of 
the  administrator  upon  the  proceedings  before  the  surrogate. 
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The  court  of  cliancery  has  no  jurisdiction,  upon  petition,  to  order  a  portion  of  a  fund 
in  court  arising  from  the  sale  of  real  estate  in  a  partition  suit,  which  portion  be- 
longs 10  an  adult  heir  of  a  deceased  party  to  such  suit,  to  be  paid  out  to  the  cred* 
ittrs  of  the  decedent. 

Heire,  who  are  liable  to  creditors  of  their  ancestor  in  consequence  of  lands  having 
descended  to  them,  must  be  sued  jointly,  for  such  liability,  and  not  separately. 

Where  there  is  a  fund  in  court  belonging  to  infants,  the  chancellor,  as  the  guar- 
dian and  protector  of  their  rights,  may,  in  his  discretion,  upon  a  summary  applica- 
tion, order  it  to  be  applied  for  the  payment  of  any  just  claim  against  the  infants. 
Or,  if  the  claim  is  contested,  or  is  doubtful,  he  may  require  the  claimant  to  estab- 
lish his  right  by  suit  against  the  infants ;  or  upon  a  reference  to  a  master. 

But  where  an  adult  heir,  whose  share  of  a  fund  is  in  court,  as  well  as  the  infant 
heirs,  is  liable  to  contribute  towards  the  payment  of  the  debts  of  the  ancestor,  the 
creditors  should  be  left  to  proceed  in  the  usual  way,  by  suit  against  all  of  the  heirs 
jointly. 

This  was  an  application  by  creditors  of  P.  Cassidy,  who  died 
in  1835,  for  the  payment  of  their  several  debts,  out  of  moneys  in 
20urt ;  which  moneys  arose  from  the  sale  of  real  estate  in  a  par- 
tition suit,  between  the  heirs  of  the  decedent,  in  1839.  Four  of 
;he  adultheirs  had  received  their  several  shares  of  the  proceeds 
t/f  the  sale.  And  the  moneys  still  remainitig  in  court  belonged 
to  Mary  Cassidy,  one  of  the  heirs,  who  had  arrived  at  the  age  of 
twenty-one,  and  to  others  who  were  still  minors. 

P-  Gansevoort,  for  the  petitioners. 

N.  Hill  Jr.,  for  M.  Cassidy  and  the  minor  heirs. 

The  Chancellor.  The  objection,  by  Mary  Cassidy,  that 
this  court  has  not  jurisdiction,  upon  petition,  to  order  that  part  of 
the  fund  in  court  which  belongs  to  her,  to  be  paid  out  to  the 
creditors  of  the  decedent,  appears  to  be  well  taken.  These  cred- 
itors were  not  parties  to  the  partition  suit,  which  terminated 
more  than  six  years  prior  to  the  presenting  this  petition.  And 
she  has  the  right  to  insist  that  the  portion  of  the  fund  in  court, 
■vhich  was  invested  for  her  use  under  the  decree,  belongs  to  her  ; 
and  that  the  creditors,  if  their  claims  are  not  barred  by  lapse  of 
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time,  shall  proceed  against  her  by  suit ;  in  the  stme  manner  as  if 
she  had  sold  her  undivided  share  of  the  real  estate,  and  had  invest- 
ed the  proceeds  thereof  herself.  The  article  of  the  revised  statutes 
relative  to  suits  by  and  against  legatees,  and  against  the  next  of 
]?in,  heirs  and  devisees,  (2  R.  S.  450^)  prescribes  the  course  of  pro- 
ceeding to  charge  the  several  heirs  with  their  proportions  of  the 
debts  of  the  decedent,  and  states  what  the  creditor  must  show  to  en- 
title him  to  succeed  in  his  suitagainst  such  heirs.  And  the  seventy- 
third  section  of  the  act  of  May,  1837,  requires  all  the  heirs,  who 
are  liable  to  a  creditor  of  the  decedent  in  consequence  of  lands 
having  descended  to  them,  to  be  sued  in  a  court  of  law  or  of 
equity,  for  such  liability,  jointly  and  not  separately.  {Laws  of 
1837,  p.  537.) 

Where  there  is  a  fund  in  court  belonging  to  infants,  the  chan. 
cellor,  as  the  guardian  and  protector  of  their  rights,  may  in  his 
discretion,  upon  a  summary  application,  order  it  to  be  applied 
for  the  payment  of  any  just  claim  against  the  infants ;  to  save  the 
expense  of  useless  litigation.  Or  if  the  claim  is  contested,  or  is 
doubtful,  he  may  require  the  claimant  to  establish  his  right  by 
suit  against  the  infants  in  the  usual  way,  or  upon  reference  to  a 
master ;  as  may  be  deemed  most  beneficial  to  the  interest  of 
the  infants,  with  reference  to  the  probable  expense  of  the  litiga- 
tion or  otherwise.  In  the  present  case,  therefore,  if  the  infants 
Avere  alone  liable  for  the  debts  of  the  petitioner,  it  might  be 
proper,  and  would  probably  save  expense,  to  direct  a  reference 
to  a  master  to  inquire  and  report  whether  they  were  liable  for 
the  claims  of  the  creditors,  and  how  much,  if  any  thing,  they 
were  liable  to  contribute  towards  the  payment  of  such  clfiims ; 
allowing  their  guardian  ad  litem  to  insist  upon  the  statute  of 
limitations,  or  any  other  defence  which  he  might  deem, advisable 
to  set  up,  before  .the  master  on  such  reference.  But  as  the  adult 
heir  whose  fund  is  in  court  in  this  case,  as  well  as  the  four 
'.vhose  shares  of  the  proceeds  of  the  real  estate  have  already  been 
paid  to  them,  is  liable  to  contribute  towards  the  payment  of  the 
claims  of  the  petitioner  if  any  thing  is  due  thereon,  the  petition- 
ers should  be  left  to  proceed  in  the  usual  way;  by  a  suit  or  suits, 
at  law  or  in  equity,  against  all  of  the  heirs  jointly. 
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The  injunction  which  was  erroneously  granted  upon  this 
petition,  must,  therefore,  -be  dissolved,  and  the  petition  must  be 
dismissed  with  $8  costs.  But  it  is  to  be  dismissed  without  pie- 
judice  to  the  rights  of  any  of  the  petitioners  to  proceed  by  suit, 
in  equity  or  at  law  as  they  may  be  advised  ;  and  to  apply  for  an 
injunction  in  such  suit,  if  they  shall  deem  themselves  entitled 
to  such  injunction,  against  all  or  any  of  the  defendants  therein 


Westeevelt,  ex'r,  &c.  vs.  Geegg. 

[Applied,  8  Barb.  Ch.  475.    Doubted,  70  N.  T.  1,  4.    See  3  Eedf.  538;  5  Id.  580.] 

The  rendering  of  an  account  to  the  surrogate,  by  an  executor  or  administrator,  and 
the  setikmeTd  of  that  account  after  it  has  been  rendered,  are  not  one  proceeding , 
though  the  latter  frequently  is  a  mere  continuation  of  the  former  proceeding. 
The  revised  statutes  authorize  the  surrogate,  after  the  expiration  of  eighteen 
months,  to  make  an  order  requiring  the  executor  or  administrator  to  render  an 
account  of  bis  proceedings.  And  such  order  may  be  made  upon  the  applicatioi> 
of  a  person  having  a  claim  upon  the  estate  of  the  decedent,  either  as  creditor, 
legatee,  or  next  of  kin,  or  of  any  person  in  behalf  of  a  minor  having  such  a  claim. 
Or,  it  may  be  made  by  the  surrogate,  by  virtue  of  his  office,  and  without  any  ap- 
.plication  on  the  part  of  those  who  are  interested  in  the  estate. 

The  statute  also  directs  the  manner  of  rendering  such  account ;  and  authorizes  the 
examination  of  the  executor  or  administrator  on  oath.  And  when  that  is  done  it 
completes  the  rendering  of  the  account,  and  terminates  the  proceeding ;  unless 
the  executor  or  administrator  has  asked  for  a  final  settlement  of  the  account ;  ot 
some  person  interested  in  the  estate  has  applied  for  the  payment  of  his  debt,  or 
legacy,  or  distributive  share. 

WLere  an  executor  or  administrator  applies  for  a  final  settlement,  the  surrogate, 
after  the  account  has  been  rendered,  is  authorized  to  adjust  and  settle  the  same. 
And  for  this  purpose,  any  person  interested  in  the  estate  may  surcharge,  or  falsify 
the  account ;  and  witnesses  may  then  be  examined  in  relation  to  the  matters  in 
dispute  between  the  parties.  And  in  such  cases,  the  surrogate  may  refer  the 
accounts  to  an  auditor,  or  auditors,  to  examine  and  report  thereon. 

Although  the  executor  or  administrator  does  not  ask  for  a  final  settlement,  by  any 
proceeding  on  his  part,  the  surrogate  has  power  to  decree  the  payment  of  debts, 
legacies,  and  distributive  shares,  out  of  the  funds  of  the  estate  in  the  hands  of  the 
executor  or  administrator. 

Wnere  an  application  is  made  to  the  surrogate,  by  a  creditor,  or  by  a  legatee  who  ia 
entitled  to  a  legacy  of  a  specified  amount,  if  the  executor  or  administrator  denies  that 
the  fund  in  his  hands  is  sufficient  to  pay  that  and  all  other  claims  which  are  enti- 
tled to  a  preference,  or  to  an  equality  in  payment,  the  surrogate  ii  authorized  to  ad- 
just, or  settle,  the  account  of  the  executor  or  administrator ;  for  the  purpose  of 
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aBcertaining  whether  the  claimant  is  entitled  to  a  decree  for  the  pajmeut  rf  Iht 
whole  of  hia  debt,  or  legacy,  or  only  of  a  part  thereof. 

Where  the  executor  has  not  already  rendered  his  account  to  the  surrogate,  a  creditor, 
or  legatee,  who  seeks  for  payment  of  his  debt,  or  legacy,  may,  in  his  petition,  ask 
for  an  account,  and  also  for  the  payment  of  such  debt,  or  legacy.  And  after  the 
account  has  been  rendered,  if  its  correctness  is  disputed,  the  surrogate  may  pro- 
ceed to  settle  the  same,  so  far  as  concerns  the  rights  of  those  parties,  and  may  make 
his  decree,  as  to  the  payment,  accordingly. 

A  residuary  legatee,  or  a  person  who  is  entitled  to  a  distributive  share,  may  also 
proceed  in  the  same  manner,  to  have  the  account  of  the  executor  or  administrator 
liquidated  and  settled;  so  as  to  obtain  his  residuary  or  distributive  sbaie  of  the 
estate  of  the  decedent. 

Hul  in  either  case,  if  the  applicant,  in  his  petition  to  the  surrogate  for  an  account,  has 
not  asked  for  the  payment  of  his  debt,  or  legacy,  or  distributive  share,  but  merely 
that  the  executor  may  render  an  account,  he  must  make  a  new,  or  further,  appli- 
cation to  the  surrogate,  stating  the  nature  and  extent  of  his  own  claim  upon  tht 
fund,  and  his  objections,  if  any,  to  the  account  rendered  by  the  executor  oi 
administrator ;  and  asking  that  the  account  may  be  settled  and  adjusted,  and  thai 
he  may  be  paid  the  amount  of  his  claim,  or  so  much  thereof  as  he  may  be  entitled 
to,  out  of  the  fund  in  the  hands  of  such  executor  or  administrator. 

iVhere  the  petition,  presented  to  a  surrogate  by  a  legatee,  asked  for  no  relief  what- 
ever except  that  the  executor  might  be  ordered  to  render  an  account  according 
to  law ;  Held  that  the  surrogate  having  granted  the  prayer  of  the  petition,  his  juris- 
diction under  that  petition  was  exhausted ;  and  that  no  settlement  of  the  account 
of  the  executor  could  properly  be  directed,  without  the  presenting  of  a  new  or 
farther  petition,  praying  for  the  settlement  and  adjustment  of  the  account,  and 
the  payment  of  the  distributive  share  of  the  petitioner. 

Where  a  distributive  share  of  the  estate  of  a  decedent  belongs  to  a  mnrried  woman, 
the  petition  to  the  surrogate,  asking  for  the  payment  of  such  distributive  share, 
must  be  presented  in  the  joint  names  of  such  married  woman  and  her  husband; 
and  not  in  the  name  of  the  husband  alone. 

Upon  proceedings  before  the  surrogate,  against  an  executor,  to  compel  the  rendering 
of  an  account  by  him,  the  executor  should  be  permitted  to  verify  his  account  by 
his  oath:  And,  for  the  protection  of  the  rights  of  others,  the  surrogate  should  in 
all  cases  require  such  account  to  be  rendered  on  oath. 

An  executor  or  admmistrator  may  be  examined  on  oath,  upon  the  mere  rendering 
of  an  account  by  him ;  but  such  examination  must  be  before  the  surrogate  him- 
self For  he  is  only  authorized  to  appoint  an  auditor,  to  examine  and  report 
upon  the  accounts,  where  there  is  to  be  a  settlement  of  the  accounts,  either  final 
or  otherwise. 

An  application  to  the  surrogate,  by  a  creditor,  legatee,  or  distributee,  to  compel  th« 
executor  oi  administrator  to  pay  the  debt,  legacy,  or  distributive  share  out  of  tht 
fund  in  his  hands,  is  not  such  a  suit  as  will  entitle  the  party  proceeded  against  t« 
security  for  costs,  where  the  applicant  is  a  non-resident. 

The  provisions  o{  the  revised  statutes  relative  to  security  for  costs,  apply  only  ti 
suits  in  courts  of  record,  and  are  not  applicable  to  proceedings  betore  a  sumig»to 
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This  case  came  before  the  chancellor  upon  an  appeal  by  the 
acting  executor  of  H.  Westervelt,  deceased,  from  two  decisions 
and  orders  of  the  surrogate  of  the  city  and  county  of  New- York. 
Gregg,  the  respondent,  whose  wife  was  a  legatee  of  the  testator, 
presented  a  petition  to  the  surrogate,  stating,  among  other  things, 
that  more  than  eighteen  months  had  elapsed,  and  that  no  ac- 
count had  been  rendered  ;  and  praying  for  an  order  of  the  sur- 
rogate requiring  the  executor  to  render  an  account  according  to 
law.  An  order  was  made  accordingly ;  and  the  executor  was 
duly  cited  to  render  his  account.  On  the  second  of  October, 
1845,  the  executor  rendered  his  account,  pursuant  to  the  order, 
and  offered  to  verify  the  same  by  his  oath ;  but  the  surrogate 
refused  to  permit  him  to  verify  the  same,  and  the  account  was 
filed  without  oath.  The  surrogate  inquired  of  the  counsel  for 
the  petitioner  whether  the  account  would  be  contested  by  him ; 
and  being  informed  it  would  be  so  contested,  the  surrogate, 
without  any  application  on  the  part  of  the  petitioner,  decided  to 
refer  the  accounts  to  an  auditor  for  examination.  The  counsel 
for  the  executor  objected  to  the  reference,  on  the  ground  that 
.  the  counsel  of  Gregg  had  not  stated  any  objections  to  the  ac- 
count. But  the  surrogate  overruled  the  objection,  and  made  an 
order  referring  the  accounts  to  an  auditor  to  examine,  and  to 
report  his  determination  thereon  upon  a  specified  day ;  which 
day  was  also  appointed  for  the  hearing  of  the  parties  on  the 
question  as  to  the  confirmation  of  the  report  of  the  auditor,  and 
for  further  directions. 

Immediately  upon  the  making  of  that  order,  the  executor  pre- 
sented to  the  surrogate  an  affidavit  of  the  non-residence  of  Gregg, 
which  fact  was  admitted  by  the  counsel  for  the  latter,  and  asked 
for  an  order  for  security  for  costs.  That  motion  was  denied. 
And  from  the  order  denying  the  same,  and  also  from  the  order 
referring  the  account  to  the  auditor,  the  executor  appealed. 

O.  L.  Barbour,  for  appellant.  I.  As  respects  the  order  ap- 
pointing auditors.  The  proceedings  before  the  surrogate  were 
not  of  such  a  nature  as  to  authorize  him  to  refer  the  account  of 
the  executor  to  auditors.     The  revised  statutes  contain  a  section 
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specifying  the  time  and  manner  in  which  an  executor  or  admin- 
istrator may  be  required,  by  an  order  of  the  surrogate,  to  render 
an  account  oi  his  proceedings.  (2  R.  S.  92,  2c?  ed.  §  52.)  The 
subsequent  sections  of  the  same  article,  down  to  §60,  direct  as 
to  the  manner  in  which  the  account  shall  be  rendered,  the  evi- 
dence of  payments,  the  commissions  of  the  executor,  <fec.  Then 
the  60th  section  provides  that  if,  upon  being  required  by  any 
surrogate  to  render  an  account,  an  executor  or  administrator  de- 
sires to  have  the  same  finally  settled,  he  may  apply  to  the  sur- 
rogate for  a  citation  to  the  creditors,  and  next  of  kin  of  the 
deceased,  and  the  legatees  if  there  be  any,  to  appear  before  him 
and  to  attend  the  settlement  of  such  account.  The  succeeding 
sections  specify  v/hat  proceedings  shall  be  had  thereupon.  The 
64th  section  authorizes  the  hearing,  of  the  allegations  and  proofs 
of  the  respective  parties,  to  be  adjourned  from  time  to  time. 
And  it  authorizes  the  surrogate  to  appoint  one  or  more  auditors 
to  examine  the  accounts  presented  to  him,  and  to  make  report 
thereon,  subject  to  his  confirmation,  &.c.  This  is  the  only  sec- 
tion to  be _  found  in  the  revised  statutes,  which  authorizes  tho 
appointment  of  auditors.  And  we  insist  it  applies,  not  to  the 
proceedings  specified  in  the  fore  part  of  the  article,  for  the  ren- 
dering of  an  account  by  an  executor,  but  to  proceedings  before 
the  surrogate,  under  the  60th  section,  for  the  final  settlement  of 
the  executor's  account.  The  proceeding  in  this  case  was  of  the 
former  description,  and  not  for  a  final  settlement.  Conse- 
quently, the  surrogate  had  no  authority  to  refer  the  account  to 
auditors.     {See  Gardner  v.  Gardner,  7  Paige,  112.) 

The  executor  should  have  been  allowed  to  verify  his  account, 
by  his  own  oath.  By  the  revised  statutes,  it  is  provided  that  an 
eixecutor  shall  be  allowed,  on  the  settlement  of  his  account,  for 
any  item  of  expenditure  under  twenty  dollars,  for  which  no 
voucher  is  produced,  if  the  same  be  supported  by  his  own  oath. 
(2  R.  S.  92,  §  55.)  The  appellant,  therefore,  had  an  interest  in 
having  his  account  presented  to  the  surrogate  with  such  a  veri- 
fication. And  if  it  was  his  right  so  to  verify  it,  tite  refusal  of 
his  request  was  an  injury  to  him. 

The  proceeding  before  the  surrogate  was  not  properly  ipstilu 
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ted  in  the  name  of  the  respondent  alone.  It  being  an  applica- 
tion on  account  of  a  distributive  share  which  belonged  to  the 
wife  of  the  petitioner,  she  should  have  joined  in  the  petition. 

II.  As  to  the  order  refusing  to  require  the  respondent  to  givo 
security  for  costs.  The  Statute  provides  that  when  a  suit  shall 
be  commenced  in  any  court  for  a  plaintiff  not  residing  within 
the  jurisdiction,  &c.j  the  defendant  may  require  such  plaintiff  to 
file  security  for  the  payment  of  the  costs  that  may  be  incurred 
by  the  defendant  in  such  suit  or  proceeding.  (2  R.  S.  2d  ed. 
515,  §  1.)  We  suppose  this  was  substantially  a  suit,  before  the 
surrogate.  The  statute  appears  to  contemplate  a  litigated  pro- 
ceeding before  the  surrogate,  in  which  there  is,  in  effect,  a  plain- 
tiff and  a  defendant,  and  it  specifies  what  evidence  shall  be 
admitted,  and  what  allowances  shall  be  made  to  the  executor, 
and  provides  for  enforcing  obedience  to  the  order  of  the  surro- 
gate. But  if  it  should  be  deemed  not  to  be  a  suit,  it  is  at  least 
Si  proceeding ;  and  that,  we  submit,  is  sufficient,  within  the  in- 
tent and  language  of  the  statute.  There  can  be  no  doubt  that 
the  jurisdiction  exercised  by  a  surrogate,  is  in  all  cases,  that  of 
a  court.  The  kind  of  court  which  is  authorized  to  require  the 
giring  of  security  for  costs,  is  not  specified  in  the  statute.  It  is 
not  even  required  to  be  a  court  of  record.  Justices'  courts,  how- 
ever, are  provided  for  by  another  statute.  {Laws  of  1831,  p. 
403,5  32;  2  R.  S.  228,  n7.) 

L.  Livingston,  for  respondent.  I.  Auditors  may  be  appointed 
by  the  surrogate  to  examine  accounts  presented  to  him.  (2  R. 
S.  34,  2d  ed.  §  64.)  The  statute  does  not  prescribe  any  rules 
or  regulations  as  to  the  time  when  the  surrogate  is  to  refer  aic- 
lounts  to  auditors  ;  but  leaves  the  same  wholly  in  his  discre- 
tion. The  transcript  shows  that  the  accounts  were  to  be 
contested.  That  was,  in  itself,  a  sufficient  reason  for  the  surro- 
gate to  refer  them  to  an  auditor.  The  surrogate  has,  in  such 
matters,  a  right  to  regulate  his  own  practice ;  and  an  appeal 
cannot  be  taken  from  the  decision  of  the  surrogate,  upon  a  mere 
point  of  practice :  unless  he  violates  some  provision  of  the  stat- 
ute.   The  refusal  of  the  surrogate  to  swear  Westervelt  to  the 
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affidavit  annexed  to  his  account,  was  not  a  refusal  to  do  any 
jndicial  act  as  surrogate.  The  affidavit  could  have  been  sworn 
to  before  any  commissioner  of  deeds,  and  it  was  not  necessary 
that  the  oath  should  be  administered  by  the  surrogate.  The 
respondent  had  a  right  to  examine  the  executor  on  oath  touch- 
ing his  payments,  and  as  to  any  property  which  had  come 
to  his  hands,  and  the  disposition  thereof.  (2  R.  S.  2d  ed 
33,  §  54.) 

II.  An  application  to  a  surrogate  for  an  order  to  compel  an  ex 
ecutor  to  account,  is  not  a  suit,  within  the  meaning  of  section  one, 
title  two,  of  chapter  ten,  of  the  third  part  of  the  revised  statutes. 
(2  R.  iS.  515.)  The  executor  was  in  default  in  not  accounting} 
within  the  time  allowed  by  law,  and  could  have  been  called  fo 
account  by  the  surrogate,  without  any  application  by  the  re- 
spondent. (2  R.  S.  32,  §  52.)  It  was  the  duty  of  the  executoi 
to  account,  whether  called  upon  or  not.  (2  R.  iS.  33,  §  60.) 
The  expenses  of  the  accounting  are  to  be  paid  out  of  the  estate 
of  the  deceased.  The  reason  alleged  by  the  appellant  why  se- 
curity for  costs  should  be  given,  was  that  he  might  be  com- 
pelled to  appeal  from  some  decision  of  the  surrogate  on  the 
accounting".  This  was  not  a  sufficient  reason  for  requiring  secu- 
rity to  be  given.  The  5th  section  of  the  statute  respecting 
security  for  costs,  directs  the  bond  to  be  filed  with  the  clerk  of 
the  court,  &c.  This  shows  that  the  provisions  of  the  revised 
statutes  on  the  subject,  were  only  intended  to  apply  to  courts  of 
■  ecord.  A  surrogate's  court  is  not  a  court  of  record,  and  it  has 
no  clerk.  Consequently  the  proceeding  to  compel  the  giving  of 
security  for  costs,  cannot  be  resorted  to  there.  The  fee  bill 
which  regulates  the  amount  of  costs  in  the  various  courts  of 
record,  does  not  speak  of  the  fees  in  surrogates'  courts.  Ii 
merely  specifies  the  "  fees  of  surrogates."  (2  R.  S.  646,  §  33.) 
The  surrogate  is  a  special  officer,  possessing  limited  statutory 
powers. 

O.  L.  Barbour,  in  reply.  As  respects  the  giving  of  spciirity 
for  costs,  there  is  no  difficulty  in  complying  with  the  5th  section 
of  the  statute.     The  bond  may  be  filed  with  the  surrogate  him 


1846.J  CASES  IN  CHANCERY.  475 


Westervelt  v.  Gregg. 


self;  who  is  the  clerk  of  his  own  court.  Thus,  svirrogates  are 
required  to  provide  seals  for  their  courts,  (2  R.  S.  221,  §  4, 5  ;) 
to  issue  subposnas  and  attachments  for  witnesses,  under  their 
seal  of  office,  to  issue  citations  and  attachments  against  parties, 
{Idem,  §  6  ;)  to  provide  and  keep  books  of  records  fcc,  {Idem, 
222,  §7.)  And  every  surrogate  is  directed  carefully  to  file  and 
preserve  all  affidavits,  petitions,  reports,  accounts,  and  all  other 
papers  belonging  to  his  court.  {Idem,  223,  §  8.)  ,  He  also  has 
power  to  exemplify,  under  his  seal  of  office,  all  transcripts  of 
records,  papers,  or  proceedings,  (fee.  {Idem,  222,  §  6,  sub.  5.) 
And  by  another  statute,  the  clerks  of  the  supreme  court,  and  the 
surrogates  of  the  several  counties,  are  authorized  to  make  exem- 
plified copies  of  any  last  will  which  shall  have  been  proved  in 
their  respective  courts,  &c.  {Laws  of  1837,  p.  536,  §  68.) 
These  several  provisions  of  the  statute  show  that  the  legislature 
had  considered  and  treated  the  surrogate  as  the  clerk  of  his  own 
court.  And  it  is  a  compliance  with  the  statute  to  file  the  bond 
with  the  person  who  acts  as  clerk  of  the  court  in  which  the 
"suit  or  proceeding"  is  pending  ;  whatever  may  be  his  name  or 
title.  If  this  were  not  so,  there  never  could  be  any  security  for 
costs  given  in  this  court ;  because,  although  there  is  a  register, 
and  an  assistant  register  of  the  court  of  chancery,  there  is  no 
clerk,  eo  nomine.  Again ;  if  there  is  no  clerk,  with  whom  a 
bond  can  be  filed,  of  course  the  plaintiff  will  be  excused  irom 
filing  it ;  but  the  want  of  a  clerk  should  not  excuse  him  from 
giving  it.  The  defendant  should  not  be  prejudiced,  merely  be- 
cause there  happens  to  be  no  clerk.  The  tribunal  is  not  one  of 
his  choosing.  The  provision  of  the  statute  before  referred  to, 
which  requires  the  surrogate  to  file  and  preserve  all  papers  be- 
longing to  his  court,  is  certainly  broad  enough  to  justify  the 
filing  of  a  bond  for  costs  with  him.  The  objections  to  the  bond 
are  not  to  be  filed  with  the  clerk  ;  but  notice  thereof  is  to  be 
given  to  the  plaintiff's  attorney.     (2  R.  S.  620,  §  5.) 

The  surrogate's  court  is  a  court  of  record.  It  has  a  judge ; 
whooccupies  the  place  of  judge  of  the  old  court  of  probates.  Il 
has  a  seal ;  (2  R.  S.  221 ;)  and  as  we  have  before  insisted,  it 
Uas  a  cletic,  viz :  the  surrogate  himself    It  has  also  recorda 
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[Idem,  322,  §7.)  The  statute  declares  that.  "  the  stxrogaterf 
courts  shall  be  at  all  times  open."  {Idem,  221,  §  2.)  See  also 
Id.  221,  §  5j  and  223,  §  12,  where  a  "  surrogate's  court"  is  spokfln 
of.  The  same  phrase  occurs  in  various  other  places.  It  is  true, 
the  fee  bill  does  not  mention  surrogates'  courts,  as  such,  among 
the  other'courts  of  record.  It  merely  prescribes  the  personal 
fees  of  the  surrogate ;  and  does  not  profess  to  embrace  the  fees 
of  attorneys  in  that  court.  Hence  it  was  not  necessary  to  speak 
of  the  surrogate's  court,  as  such. 

The  Chancellor.  I  think  the  surrogate  erred  in  this  case, 
in  referring  the  account  to  an  auditor  foi  jxamination.  For  it 
does  not  appear  that  there  was  any  proceeding  before  him  which 
called  for  a  final  settlement  of  the  account  of  the  executor,  or  for 
a  settlement  or  adjustment  of  the  account  even  as  between  tho 
parties  to  the  proceedings  before  him.  The  rendering  of  an  ac- 
count, by  an  executor  or  administrator,  and  the  settlement  of  thaf 
account  after  it  has  been  rendered,  are  not  one  and  the  same  pro 
ceeding,  though  the  latter  is  frequently  a  mere  continuation  of  the 
former  proceeding.  The  52d  section  of  the  article  of  the  revised 
statutes  relative  to  the  duties  of  executors  and  administrators,  iu 
rendering  an  account  and  in  making  distribution  to  the  next  ol 
kin,  (2  R.  S.  92,)  authorizes  the  surrogate,  after  the  expiration  ol 
eighteen  months,  to  make  an  order  requiring  the  executor  or  ad- 
ministrator to  render  an  account  of  his  proceedings.  And  sbch 
order  may  be  made  upon  the  application  of  a  person  having  a 
claim  upon  the  estate  of  the  decedent,  either  as  creditor,  legatee, 
or  next  of  kin,  or  by  any  person  in  behalf  of  a  minor  having 
such  a  claim ;  or  it  may  be  made  by  the  surrogate,  by  virtue  of  his 
office,  and  without  any  application  on  the  part  of  those  who 
ire  interested  in  the  estate.  The  54th  section  of  the  same  title 
directs  the  manner  of  rendering  such  account,  and  authorizes 
the  examination  of  the  executor  or  administrator  upon  oath, 
touching  the  payments  stated  in  his  account  as  having  been 
made  by  him,  and  as  to  the  property  and  effects  of  the  deceased 
which  have  come  to  his  hands,  and  the  disposition  thereof. 
That,  however  completes  the  rendering  of  the  accounts.    And 
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It  terminates  the  proceeding,  unless  the  executor  or  adrainislratoi 
has  asked  for  a  final  settlement  of  the  account ;  or  some  persor. 
ipterested  as  a  creditor,  or  legatee,  or  who  is  entitled  to  a  distribu- 
tive share  of  the  estate,  has  applied  for  the  payment  of  his  debt, 
or  legacy,  or  distributive  share. 

Where  the  executor  or  administrator  applies  for  a  final  settle- 
ment, the  surrogate,  after  the  account  has  been  rendered,  is 
authorized  to  adjust  and  settle  the  account.  And  for  this  pur- 
pose any  person  interested  in  the  estate  may  surcharge  or  falsify 
the  account  which  has  been  rendered ;  and  witnesses  may  then 
be  examined  in  relation  to  the  matters  in  dispute  between  the 
parties.  In  such  cases  also,  the  surrogate,  in  the  exercise  of  a 
sound  discretion  in  reference  to  the  nature  and  extent  of  the 
questions  in  dispute  between  the  parties,  may  refer  the  accounts, 
which  have  been  presented  to  him,  to  an  auditor  or  auditors,  to 
examine  and  report  thereon.     (2  M.  S.  93,  §  60,  64,  70.) 

There  is  another  class  of  cases  in  which  the  surrogate  is 
authorized  to  proceed  and  settle  the  account,  after  it  has  been 
rendered  m  the  manner  prescribed  in  the  54th  section;  although 
the  executor  or  administrator  does  not  ask  to  subject  himself,  or 
the  estate  which  he  represents^  to  the  expense  of  a  final  settle- 
ment, by  any  proceeding  on  his  part.  The  principal  object  of 
the  proceeding  against  the  executor  or  administrator,  to  compel 
him  to  render  an  account,  is  to  enable  those  who  are  interested 
in  the  estate  to  ascertain  the  situation  of  the  fund ;  and  to  enable 
them  to  obtain  the  payment  of  their  debts,  legacies,  or  distribu- 
tive shares,  out  of  such  fund^  by  a  decree  of  the  surrogate  or  othr 
erwise.  The  surrogate  has  power  to  decree  the  payment  of 
debts,  legacies,  and  distributive  shares,  out  of  the  funds  of  the 
estate  in  the  hands  of  the  executor  or  administrator.  (2  R.  S. 
116,  I  18.)  Where  an  application,  therefore,  is  made  to  the  sur- 
rogate, by  a  creditor,  or  by  a  legatee  who  is  entitled  to  a  legacy 
of  a  specified  amount,  if  the  executor  or  administrator  denies  that 
the  fund  in  his  hands  is  suifficient  to  pay  that  and  all  other 
claims  which  are  entitled  to  a  preference,  or  to  an  equality  in 
payment,  the  surrogate  will  be  authorized  to  adjust  or  settle  tha 
account  of  the  executor  or  administrator ;  for  the  purpose  of  as« 
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certaining  whether  the  claimant  is  entitled  to  a  decree  for  the 
payment  of  his  debt,  or  legacy,  or  any  part  thereof.  The  joti- 
tioner,  therefore,  if  the  executor,  has  not  already  rendered  his 
account  to  the  surrogate,  may  in  his  petition  ask  for  such  account, 
and  also  for  the  payment  of  his  debt  or  legacy.  And  after  the 
account  has  been  rendered,  the  surrogate  may,  if  its  correctness 
is  disputed,  proceed  to  settle  the  same,  so  far  as  concerns  the  rights 
of  those  parties ;  and  may  make  his  decree  as  to  the  payment 
accordingly.  A  residuary  legatee,  or  a  person  who  is  entitled 
to  a  distributive  share,  may  also  proceed  in  the  same  manner,  to 
have  the  account  of  the  executor  or  administrator  liquidated  and 
settled,  so  as  to  obtain  his  residuary  or  distributive  share  of  the 
estate  of  the  decedent.  But  in  either  case,  if  the  applicant,  in  his 
petition  to  the  surrogate  for  an  account,  has  not  asked  for  the 
payment  of  his  debt,  or  legacy,  or  distributive  share,  but  merely 
that  the  executor  may  render  an  account,  as  in  the  present 
case,  he  must  make  a  new  or  further  application  to  the  surro- 
gate ;  stating  the  nature  and  extent  of  his  own  claim  upon  the 
fund,  and  his  objections,  if  any,  to  the  account  rendered  by  the 
executor  or  administrator,  and  asking  that  the  account  may  be 
settled  and  adjusted,  and  that  he  maybe  paid  the  amount  of  his 
claim,  or  so  much  thereof  as  he  may  be  entitled  to,  out  of  the 
fund  in  the  hands  of  such  executor  or  administrator. 

The  petition  presented  to  the  surrogate  in  this  case,  asked  nc 
relief  whatever,  either  general  or  specific,  except  that  the  exec- 
utor might  be  ordered  to  render  an  account  according  to  law. 
And  that  prayer  having  been  fully  complied  with,  the  jurisdic- 
tion of  the  surrogate  under  the  same  was  exhausted.  No  settle- 
ment of  the  account,  therefore,  could  properly  be  made,  without 
presenting  a  new  petition  for  the  settlement  and  adjustment  of 
the  account,  and  the  payment  of  the  distributive  share  of  the 
wife  of  the  petitioner.  It  may  also  be, proper  to  observe  thit  as 
the  distributive  share  belonged  to  the  petitioner's  wife,  and  not 
to  him,  the  petition  should  have  been  in  their  joint  names ;  so 
that  the  accounting  would  have  been  binding  upon  her  as  well 
as  her  Husband ;  and  so  that  the  proceedings  could  have  been 
continued  in  her  name  if  her  husband  had  happened  to  die  b* 
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fore  the  final  decree.     That,  however,  was  a  mere  technical  ob- 
j(  ction,  which  was  not  made  before  the  surrogate. 

I  think  the  surrogate  also  erred  in  refusing  to  permit  the  ex- 
ecutor to  verify  his  accounts  in  the  usual  form  by  oath.  The 
statute  makes  the  oath  of  the  executor  evidence  in  his  own  favor, 
as  to  certain  small  items  of  disbursement,  and  to  a  limited 
amount.  Beyond  those,  the  oath  of  the  executor  to  the  correct- 
ness of  the  account  would  not  have  been  evidence  in  his  own 
favor.  But  for  the  protection  of  the  rights  of  parties  interested 
in  the  estate  as  creditors  or  legatees,  the  surrogate  should  in  all 
cases  require  the  account  to  be  rendered  on  oath. 

The  estates  of  deceased  persons  should  not  be  subjected  to  the 
useless  expense  of  producing  evidence  to  prove  items  in  the  ac- 
count of  the  executor  or  administrator,  when  the  correctness  of 
those  items  is  not  in  fact  doubted  by  the  adverse  parties.  The 
surrogate,  upon  the  settlement  and  adjustment  of  the  account, 
therefore,  should  call  upon  the  party  contesting  the  account  to  state 
what  items  thereof  are  admitted,  and  what  are  intended  to  be  con- 
tested, before  proceeding  to  hear  the  testimony  in  relation  thereto ; 
bat  with  liberty  to  add  to  the  objections,  if  upon  the  examination 
flf  the  executor  or  administrator  upon  oath,  or  otherwise,  it  should 
be  discovered  that  other  charges  or  credits  are  erroneous.  And 
where  the  account  is  referred  to  an  auditor,  he  should  be  re- 
quired to  proceed  in  the  same  manner.  The  costs  of  the  account- 
ing being  in  the  discretion  of  the  surrogate,  if  the  party  contesting 
the  account  subjects  the  accounting  party  to  useless  expense,  by 
unfounded  objections,  he  may  be  properly  charged  with  costs 
personally. 

The  order  of  the  surrogate,  referring  the  accounts  to  the  au 
ditor,  not  being  founded  upon  any  proper  application  before  him 
for  the  settlement  of  the  account,  or  upon  any  proceedings  which 
required  a  settlement  and  adjustment  of  the  accounts  as  between 
these  parties,  that  order  was  erroneous  and  must  be  reversed. 
The  statute  authorizes  the  examination  of  the  executor  on  oath 
upon  the  mere  rendering  of  an  account.  But  in  that  case,  the 
examination  must  be  before  the  surrogate  himself;  as  he  is  only 
authorized  to  appoint  an  auditor  to  examine  and  report  ujion  the 
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accounts  wfiere  there  is  to  be  a  settlement  thereof.  The  reversal 
of  the  order  of  reference  is  to  be  without  prejudice  to  the  right 
of  the  respondent  and  his  wife,  to  apply  to  the  surrogate  for  the 
payment  of  her  proportion  of  the  estate  of  the  testator,  if  the 
same  has  become  due  and  payable,  according  to  the  terms  of  the 
will ;  and  to  settle  the  account  of  the  executor  so  far  as  may  be 
necessary  to  ascertain  the  amount  which  is  to  be  paid. 

The  proceedings  before  the  surrogate  upon  rendering  the  ac- 
count being  at  an  end,  by  this  reversal  of  the  order  of  reference 
to  the  auditor,  the  application  for  security  for  costs  necessarily 
falls  with  it.  It  may  be  proper  for  me  to  say,  however,  that  I 
have  examined  the  question,  presented  by  that  part  of  the  appeal, 
and  have  arrived  at  the  conclusion  that  an  application  to  the  sut  . 
rogate  by  a  creditor,  legatee,  or  distributee  of  the  testator  or  inte'?- 
tate,  to  compel  the  executor  or  administrator  to  pay -a  debt, 
legacy,  or  distributive  share  out  of  the  fund  in  his  hands,  is  not 
such  a  suit  as  will  entitle  the  party  proceeded  against  to  security 
for  costs  where  the  applicant  is  a  non-resident.  Although  such 
a  proceeding  may  properly  be  denoininated  a  suit  in  the  surro- 
gate's court,  so  as  to  bring  it  within  the  language  of  the  fii'st 
section  of  the  title  of  the  revised  statutes  relative  to  security  lor 
the  payment  of  costs,  (2  R.  iS.  620,)  the  other  provisions  of  that 
title  are  such  as  to  satisfy  me  that  the  first  section,  as  well  as 
the  others,  was  only  intended  to  apply  to  suits  in  courts  of  record. 

Neither  party  is  to  have  costs  as  against  the  other  upon  the 
appeal. 


Ketchum  and  others  vs.  Durkee  and  others. 

Upon  tile  dissolution  of  a  copartnership  by  the  death  or  bankruptcy  of  one  or  both 
of  the  copartners,  the  creditors  of  the  firm  obtain  a  quasi  lien  upon  its  prppert; 
and  effects ;  which  the  court  of  chancery  may  work  out  for  them,  in  administer- 
ing the  equities  between  the  copartners  or  their  representatives. 

But  where  there  has  been  a  bona  fide  sale  of  the  copartnership  effects  from  one 
partner  to  another,  upon  the  voluntary  dissolution  of  a  solvent  firm,  and  withoui 
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larervuig  any  lien  thereon  for  any  purpose,  the  creditors  of  the  copartnership 
have  no  equitable  lien  upon  such  pffects,  as  against  the  claims  of  creditors  of 
the  partner  to  whom  such  sale  was  made. 
And  where  creditors  of  the  partner  to  whom  the  sale  of  the  effects  of  the  firm  was 
1  made  have  obtained  a  legal  lien  upon  such  effects,  by  the  levy  of  an  execution 
thereon,  they  are  entitled  to  retain  their  lien,  as  against  the  vendor  and  the  credi- 
tors of  the  copartnership. 

This  was  an  appeal  by  the  defendant  E.  C.  Durkee,  from  a 
decree  of  the  late  assistant  vice  chancellor  of  the  first  circuit. 
S.  0.  Durkee,  one  of  the  defendants,  previous  to  the  2d  of  April, 
1839,  was  in  business  in  Schenectady  as  a  grocer,  and  then  had 
goods  on  hand  to  the  amount  or  value  of  !|975.  The  capital 
with  which  the  business  had  been  carried  on,  with  the  exception 
of  $50,  had  been  advanced  in  property  or  loaned  to  him  in 
money  by  his  brother  E.  C.  Durkee.  And  the  amount  then 
due  by  him  to  the  latter  was  about  $1100.  On  the  2d  of  April, 
1839,  S.  O.  Durkee  took  into  copartnership  with  him,  R.  C. 
Ketchum,  one  of  the  complainants,  and  put  his  goods  then  on 
hand  into  the  firm.  Ketchum  furnished  no  capital ;  but  on  the 
day  the  copartnership  was  formed,  the  copartners  purchased 
goods  to  the  amount- of  about  $800,  of  the  administrator  of  the 
estate  of  J.  A.  Bradley,  for  which  they  gave  two  notes,  payable 
in  six  and  twelve  months ;  which  notes  were  signed  by  J.  B. 
Ketchum  and  L.  Baker  as  their  sureties.  And  during  the  exis- 
tence of  the  partnership  they  also  purchased  goods  of  the  com- 
plainant T.  A.  Davis,  on  credit,  to  the  amount  of  $700.  At  the 
end  of  four  months  from  the  commencement  of  the  copartner- 
ship, it  was  dissolved  by  the  consent  of  both  parties.  And 
Ketchum  sold  and  transferred  to  S.  0.  Durkee,  his  former  co- 
partner, all  his  interest  and  title  in  or  to  the  property  and  effects 
of  the  firm,  including  notes  and  accounts  due,  for  the  considera 
tion  of  $175.  Durkee,  on  his  part,  covenanted  to  indemnify 
Ketchum  against  the  payment  of  any  debts  of  the  firm.  S.  O. 
Durkee  continued  the  business  on  his  own  account  for  about 
six  or'seven  weeks  after  the  dissolution,  and  during  that  time 
increased  his  stock  of  goods  several  hundred  dollars.  A  par^ 
of  those  goods  were  received  from  his  brother,  a  part  were  pur^ 

Vol.  I.  61 


482  eA^ES  IN  CHANCERY.  [Mat  Si 


ICetchum  v.  Durkee. 


chased  of  others  upon  credit,  and  some  were  purchased  with 
money  loaned  by  his  brother.  His  brother  also  loaned  hint 
$73,  which  he  applied  in  payment  of  debts  of  the  copartnership. 
On  the  16th  of  September,  1839,  a  balance  was  found  due  to 
his  brother  of  about  $1500,  for  which  he  gave  him  a  judgment. 
And  an  execution  was  subsequently  issued  upon  that  judgment, 
and  levied  upon  the  property  in  the  store ;  consisting  partly  of 
property  purchased  before  the  commencement  of  the  partner- 
ship, parUy  of  the  other  property  formerly  belonging  to  the  firm, 
and  partly  of  the  property  purchased  subsequent  to  the  dissolu- 
tion. But  the  whole  value  of  the  property  thus  levied  on  was 
less  than  the  amount  of  the  judgment.  That  part  of  the 
property,  levied  on,  which  was  purchased  subsequent  to.  the 
dissolution  of  the  partnership,  was  afterwards  sold  upon  the 
execution  for  about  f  180 ;  and  the  residue  was  sold  by  a 
receiver,  appointed  in  this  suit,  for  $626.  A  few  days  after  tbe 
issuing  of  that  execution,  S.  O.  Durkee  made  an  assignment  of 
all  his  property,  debts  and  efiects,  to  the  defendants  Meeker  ana 
Johnson,  in  trust,  for  the  payment  of  certain  preferred  debts, 
most  of  which  were  his  individual  debts,  and  the  surplus,  if 
any,  to  be  applied  to  the  payment  of  his  debts  generally. 

The  complainants  in  this  cause,  R.  C.  Ketchum  the  retired 
copartner,  T.  A.  Davis  a  creditor  of  the  late  firm,  and  J. ,  B. 
Ketchum,  one  of  the  sureties  of  the  firm  in  the  notes  given  upon 
the  purchase  of  the  goods  from  the  representative  of  Bradley's 
estate,  thereupon  filed  their  bill  in  behalf  of  themselves  and 
other  creditors  of  the  late  firm,  against  S.  O.  Durkee  and  his 
brother,  and  the  assignees,  to  set  aside  the  assignment  in  trust, 
as  fraudulent  and  void,  and  to  restrain  the  defendant  E.  C. 
Durkee  from  proceeding  to  sell  that  part  of  the  property  which 
once  belonged  to  the  late  firm,  under  his  judgment  and  execu- 
tion. The  cause  was  heard  upon  pleadings  and  proofs ;  an  in- 
junction having  been  previously  issued,  and  a  receiver  of  the 
property  and  effects  formerly  belonging  to  the  firm,  having  been 
appointed.  The  assistant  vice  chancellor  decided  and  decreed, 
that  the  fund  in  the  hands  of  the  receiver  belonged  to  the  cred- 
tors  of  the  latr  firm  of  Durkee  &  Ketchum ;  and  that  neither  of 
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the  ddfeuiants  had  any  right  or  interest  in  that  fund,  and  that 
E.  0.  Durkee  was  not  entitled  to  any  share  of  the  fund  until 
the  copartnership  debts  were  fully  paid.  He  therefore  directed 
a  reference  to  ascertain  the  debts  due  to  creditors  of  the  firm, 
and  a  distribution  of  the  fund  among  them  after  paying  the 
costs  of  the  complainants  out  of  the  same. 

A-  C.  Paige,  for  the  appellants. 

Joftn  Howes,  for  the  respondents. 

The  Chancellor.  The  testimony  in  this  cause  shows  that 
the  whole  value  of  the  property  assigned  to  Meeker  and  John- 
son, and  which  was  not  bound  by  the  appellant's  execution,  is  en- 
tirely insufficient  to  pay  the  creditors  who  are  preferred  in  the 
assignment,  of  whom  the  appellant  is  not  one.  He  is  not  inter- 
ested, therefore,  in  any  part  of  the  decree,  except  that  part  of  it 
which  affects  his  right  to  the  fund  arising  from  the  sale  of  the 
property  which  had  been  levied  upon  by  virtue  of  his  execution. 
And  if  the  other  part  of  the  decree  is  erroneous,  the  assignees 
are  the  proper  parties  to  protect  the  rights  of  the  preferred  cred- 
itors by  an  appeal. 

The  evidence  fully  establishes  the  amount  of  the  indebtedness 
to  the  appellant,  by  S.  O.  Durkee,  and  the  bona  fides  of  the  judg- 
ment. I  also  think,  under  the  circumstances  of  this  case,  that  the 
appellant's  equity  to  be  paid  out  of  the  proceeds  of  the  property 
levied  on  by  the  sheriff,  is  at  least  equal  to  that  of  the  creditors 
of  the  copartnership  to  which  a  part  of  that  property  once  be- 
longed. I  have  not  been  able  to  find  any  allegation  in  the  bill 
that  the  copartnership  was  insolvent,  at  the  time  of  the  dissolu- 
tion of  the  firm  and  the  sale  of  the  partnership  effects  to  S.  O. 
Durkee.  And  the  fact  that  the  complainant,  R.  C.  Ketchum, 
received'!  175  for  his  share  of  the  supposed  profits  of  the  firm  at 
the  time  of  its  dissolution,  is  evidence  against  him  that  he  did 
not,  at  that  time,  consider  it  insolvent.  Upon  the  dissolution  of 
J  copartnership  by  the  death  or  bankruptcy  of  one  or  both  of 
the  copartners,  the  creditors  of  the  firm  obtain  a  quasi  lien  upon 
its  property  and  effects ;  which  the  court  of  chancery  may  work 
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out  for  them  in  administering  the  equities  between  the  copart 
ners,  or  their  representatives.  The  late  Mr.  Justice  Story  has 
fully  and  ably  examined  all  the  English  cases  on  this  subject ; 
and  he  arrived  at  the  conclusion  that  in  case  of  a  bona  fide  sale 
and  transfer  of  all  the  partnership  property  and  effects  from  one 
partner  to  the  other,  upon  the  voluntary  dissolution  of  a  solvent 
fi.rm,  and  without  reserving  a  lien  thereon  for  any  purpose,  the 
creditors  of  the  copartnership  have  no  equitable  lien  on  such 
property  and  effects  as  against  the  claim  of  creditors  of  the  partnei 
to  whom  such  sale  has  been  made.  {Story  on  Pari.  508,  §  358  to 
361.)  Here  there  was  an  absolute  sale  of  all  the  property  and 
effects  of  the  firm,  by  Ketchum  to  his  copartner,  when  the  firm 
was  supposed  to  be  solvent  and  to  have  realized  a  profit  upon 
its,  business.  And  at  the  time  of  the  sale  Ketchum  relied  upon 
a  simple  agreement  of  the  purchaser  to  indemnify  him  against 
the  payment  of  the  copartnership  debts.  I  think  therefore  that 
the  appellant,  who  had  obtained  a  legal  lien  upon  this  part  of 
the  fund,  by  the  levy  of  his  execution  thereon,  was  entitled  to 
retain  that  legal  lien  as  against  the  vendor  and  the  creditors  of 
;he  late  firm. 

In  the  case  of  Deveau  v.  Fowler,  (2  Paige's  Rep.  400,)  which 
was  based  upon  the  decision  of  Chancellor  Jones  referred  to 
therein,  there  was  no  conflicting  claim  on  the  part  of  any  other 
creditors  who  had  obtained  a  legal  lien  upon  the  fund  which  had 
formerly  been  owned  by  the  copartnership.  It  was  therefore 
entirely  different  from  this  case,  so  far  as  the  interest  of  this  ap- 
pellant is  concerned.  Besides,  I  am  not  quite  certain  that  this 
court  gave  the  proper  construction  to  the  agreement  of  the  par- 
ties in  Deveau  v.  Fowler  ;  in  supposing  that  the  intention  was 
that  the  copartnership  debts  should  be  first  paid  out  of  the  pro- 
ceeds of  the  property,  before  the  purchaser  should  be  permitted 
to  apply  any  part  of  that  property  to  other  purposes.(a) 

The  assistant  vice  chancellor  erred,  in  depriving  the  appellant 
of  the  legal  specific  lien  which  he  had  obtained  upon  the  prop* 

(a)  The  decision  in  the  case  of  TopUff-t.  Vail,  (JBarr.  Ch.  Rep.  340,)  i«  in  ao 
(ordance  with  the  decision  in  the  case  refenad  to. 
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erty  by  virtue  of  his  levy  under  his  execution.  And  as  thaf 
disposes  of  the  case,  so  far  as  the  rights  of  the  appellant  are  con  - 
cerned,  it  is  not  necessary  to  examine  the  formal  objections  to 
the  frame  of  the  bill ;  or  the  question  as  to  the  right  of  the  appel- 
lant to  subrogation,  to  the  extent  of  the  advances  which  he  made 
to  pay  off  partnership  debts. 

So  much  of  the  decree  as  affects  the  appellant's  right  to  any 
part  of  the  property  levied  on  by  the  execution,  or  as  directs  the 
complainant's  costs  to  be  paid  out  of  the  proceeds  of  the  sale  of 
any  part  of  that  property,  or  as  directs  that  the  appellant  shall 
bear  his  own  costs,  must  be  reversed.  And  there  must  be  a 
decree  dismissing  the  complainants'  bill  with  costs  as  to  the 
defendant  E.  C.  Durkee.  The  decree  must  also  direct  the  re- 
ceiver to  pay  E.  C.  Durkee  the  whole  of  the  fund  which  has 
arisen  from  the  sale  of  the  property  levied  on  by  virtue  of  the 
execution.  The  residue  of  the  appeal,  which  relates  to  other 
parts  of  the  assistant  vice  chancellor's  decree,  in  which  this 
appellant  has  no  interest,  must  be  dismissed.  And  neither  party 
b  to  have  costs  as  against  the  other  upon  the  appeal. 


Gratacap  and  others  vs.  Phyfe,  adm'r,  6cc. 

[Approved,  26  Hnn  216.] 

Aa  order  may  be  granted  by  a  surrogate,  after  the  expiration  of  eighteen  months  fvom 
the  time  letters  of  administration  are  issued,  that  the  executor  or  administrator 
render  an  account  of  his  proceedings ;  upon  the  application  of  a  creditor,  legatee, 
or  next  of  kin  of  the  decedent.  Or  such  an  ordei  may  be  made  by  the  surrogate 
ex  officio,  without  any  application  by  a  pkrty  interested  in  the' estate. 

But  where  the  order  is  made  by  the  surrogate  ex  officio,  the  proceedings  are  different 
from  what  they  are  when  it  is  made  upon  the  application  of  some  person  interested. 
In  the  first  case,  it  may  sometimes  be  proper  for  the  surrogate  to  make  an  absolute 
order  in  the  first  instance ;  as  it  is  a  matter  resting  in  his  discretion  whether  he 
will  require  an  account  of  the  administration  of  the  estate,  although  no  person 
interested  thinks  proper  to  institute  a  suit  for  that  tjurpose.  It  is  a  proper  exercise 
of  such  discretion  for  the  surrogate  ex  officio,  to  require  an  account  from  the  exec- 
Btor  or  adjainistrator,  whenever,  in  his  opinion,  the  rights  of  minors,  who  ar« 
interested  m  the  estate  as  legatees  or  next  of  kin,  render  such  an  account 
(dvisable. 
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On  the  rendering  of  such  an  account,  if  it  appears  that  the  executor  or  adminietra^ 
tor  has  money  in  his  hands  belonging  to  minors,  the  surrogate  should  notify  tha 
guardians  or  relatives  of  the  minors  of  the  fact ;  so  that  the  fund  may  be  receive* 
and  properly  invested  for  the  benefit  of  those  to  whom  it  belongs. 

But  iii  the  case  of  an  application  by  or  on  behalf  of  a  person  claiming  to  be  interested 
in  the  estate,  as  a  creditor,  legatee,  or  next  of  kin,  an  absolute  order  to  account 
chould  not  be  made  in  the  first  instance,  and  without  notice  of  the  application,  to  tha 
executor  or  administrator. 

The  surrogate,  upon  the  presenting  of  the  petition  for  an  account,  in  such  a  case, 
should  direct  the  executor  or  administrator  to  be  cited  to  appear  and  show  cause, 
at  a  specified  time,  why  an  order  that  he  render  an  account  of  his  proceedings 
should  not  be  granted  ;  so  as  to  give  him  an  opportunity  to  object  that  the  affida- 
vit, as  to  the  <leb^  claimed  to  be  due  to  the  applicant,  is  insufficient,  or  that  he  is  not 
/  interested  in  the  estate  as  a  legatee,  or  as  next  of  kin,  &o.  And  the  party  cited 
may  show,  in  answer  to  such  application,  that  the  right  of  the  applicant  to  an 
account  is  barred  by  a  release,  or  otherwise. 

As  a  general  rule,  however,  if  a  creditor  swears  positively  to  a  debt  due  to  him  from 
the  decedent,  he  will  be  entitled  to  an  order  for  an  inventory,  and  an  account  of 
the  estate.  And  the  surrogate  will  not  proceed  to  try  the  validity  of  the  debt,  ot 
inquire  as  to  the  amount  thereof,  upon  a  mere  application  for  an 'account;  wher^ 
the  petitioner  does  not  pray  for  the  payment  of  the  debt. 

Even  a  contingent  interest  in  the  estate  is  sufficient  to  entitle  the  party,  having  such 
interest,  to  an  order  that  the  executor  or  administrator  render  an  account.   . 

This  was  an  appeal  from  a  decretal  order  of  the  surrogate  of 
the  city  and  county  of  New- York.  The  appellants,  G.  P.  and 
J.  L.  Gratacap,  presented  a  petition  to  the  surrogate,  stating  that 
the  respondent's  intestate  was  indebted  to  them  at  the  time  of 
his  death,  in  the  sum  of  $4800,  upon  three  promissory  notes 
which  were  then  due ;  that  administration  upon  the  estate  was 
granted  to  the  respondent  in  1842 ;  and  that  he  had  not  ren- 
dered an  account,  although  more  than  eighteen  months  had 
expired  since  the  letters  of  administration  were  granted  to  him. 
They  therefore  prayed  that  he  might  be  ordered  to  render  an 
account  of  his  proceedings  as  administrator.  The  surrogate, 
instead  of  citing  the  administrator  to  show  cause  why  an  ac- 
count should  not'  be  rendered  by  him,  made  an  absolute  order, 
ex  parte,  directing  that  he  should  appear  and  render  an  account 
of  his  proceedings  on  a  day  specified  in  the  order,  or  that  an 
attachment  issue  against  him.  On  the  day  designated  the  ad- 
jninistrator  appeared,  and  made  an  affidavit  that  the  petitioners 
were  not  creditors  of  the  decedent,  and  that  the  notes  mentioned 
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in  their  petition  were  void  for  usury;  that  tJie  intestat3  was 
sued  thereon  in  his  lifetime  and  set  up  the  defence  of  usury, 
whereupoti  the  petitioners  discontinued  their  suit.  The  surro- 
gate, however,  required  the  respondent  to  render  an  account  of 
his  administration,  pursuant  to  the  directions  of  the  previous 
ex  parte  order ;  and  an  account  was  rendered  accordingly.  In 
the  account  of  his  proceedings,  the  administrator  stated  that  in 
May,  1843,  and  more  than  six  months  after  the  granting  of  let- 
ters of  administration,  he  obtained  an  order  from  the  surrogate 
directing  a  notice  to  the  creditors  of  the  intestate,  to  exhibit 
their  claims,  as  authorized  by  the  statute,  and  that  the  notice 
was  accordingly  published;  that  previous  to  such  order  the 
petitioners  had  left  a  statement  of  their  claim  upon  these  notes 
at  the  place  of  business  of  the  administrator,  in  his  absence 
therefrom  ;  that  he  rejected  the  claim,  on  the  ground  that  it  was 
invalid  and  usurious ;  and  that  no  suit  had  since  been  commenced 
for  the  recovery  thereof.  He  therefore  insisted  that  the  claim 
was  barred.  No  proof  of  any  kind  was  taken  before  the  surro- 
gate in  relation  to  the  existence  or  validity  of  the  notes  men- 
tioned in  the  petition,  nor  as  to  the  matters  stated  by  the 
administrator  in  the  account  rendered  by  him.  But  the  surro- 
gate made  an  order,  which,  after  reciting  that  the  administrator 
had  rendered  an  account  pursuant  to  the  previous  order  made 
on  the  application  of  the  petitioners,  by  which  it  appeared  that 
the  claim  of  the  petitioners  was  disputed  and  denied,  and  that 
such  claim  had  never  been  presented  to  the  administrator  ac- 
cording to  law,  ordered  and  decreed  that  the  applicants  had  not 
substantiated  their  claim,  and  that  the  proceedings  be  dismissed, 
and  that  the  administrator  pay  the  costs  out  of  the  estate. 

M.  T.  Reynolds  <^  O.  L.  Barbour,  for  the  appellants. 

E.  Sandford,  for  the  respondent. 

The  Chancellor.  The  statute  authorizes  the  surrogate  to 
make  sin  order,  after  the  expiration  pf  eighteen  months  from  the 
Ume  of  the  appointment  of  the  administrator,  that  he  render  an 
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account  of  his  proceedings.  And  such  an  order  may  be  granted 
upon  the  application  of  a  person  having  a  demand  against  the 
personal  estate  of  the  decedent,  as  creditor,  legatee  or  next  of  kin, 
or  in  behalf  of  a  minor  having  such  claim;  or'it  may  be  made 
by  the  surrogate,  ex  officio,  without  any  such  application.  The 
proceedings,  however,  are  entirely  different  where  the  order  is 
mqde  by  the  surrogate  ex  officio,  from  what  they  are  when  it  is 
made  upon  an  application  in  behalf  of  a  person  interested  as  a 
creditor,  or  as  a  legatee,  or  as  the  next  of  kin  of  the  decedent 
In  the  first  case,  it  may  perhaps  sometimes  be  proper  for  the 
surrogate  to  make  an  absolute  order  in  the  first  instance ;  as  it 
is  a  matter  resting  in  the  discretion  of  the  surrogate,  whether  he 
will  or  will  not  require  an  account  of  the  administration  of  the 
estate ;  although  no  person  interested  thinks  proper  to  institute 
a  suit  for  that  purpose.  And  it  undoubtedly  is  a  proper  exercise 
of  such  discretion  for  the  surrogate  to  require  such  an  account, 
ex  officio,  whenever  in  his  opinion  the  rights  of  minors,  who  are 
interested  in  the  estate  as  legatees  or  next  of  kin,  render  such  an 
account  proper.  {Roberts  v.  Roberts,  2  Lee^s  Eccl.  Rep.  399.) 
On  the  rendering  of  such  an  account,  if  it  appears  that  the  ad- 
ministrator has  in  his  hands  money  belonging  to  infants,  the 
surrogate  should  notify  the  guardians  or  relatives  of  such  infants 
of  the  fact ;  so  that  the  fund  may  be  received  and  properly  in- 
vested for  the  benefit  of  those  to  whom  it  belongs. 

But  in  the  case  of  an  application  by,  or  in  behalf  of  a  person, 
claiming  to  be  interested  in  the  estate  as  a  creditor,  legatee,  or  as 
the  next  of  kin  of  the  decedent,  an  absolute  order  to  account 
should  .not  be  made  in  the  first  instance,  and  without  notice  of 
the  application  to  the  administrator.  For  in  such  cases  the  right 
of  the  applicant  to  call  for  an  account  may  be  questioned.  The 
surrogate,  therefore,  upon  the  presentation  of  the  petition  for  an 
account  should  direct  the  administrator  to  be  cited  to  appear,  at  a 
specified  time,  and  to  show  cause  why  an  order  that  he  render  an- 
account  of  his  proceedings  should  not  be  granted;  so  as  to  give 
him  an  opportunity  to  object  that  the  affidavit  of  the  debt  of  the 
applicant  is  insufficient,  or  that  such  applicant  is  not  interested 
in  the  estate,  as  a  legatee  or  as  next  of  kin,  &c.    And  the  narty 
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citsd  may  show,  in  answer  to  the  application,  that  the  right  of  the 
applicant  to  an  account  is  barred  by  a  release,  or  otherwise.  {See 
MilUngton  v.  Sorshy,  1  Lee's  Eccl.  Rep.  523.)  As  a  general 
rule,  however,  if  a  creditor  swears  positively  to  a  debt  due  to 
him  from  the  decedent,  he  will  be  entitled  to  an  order  for  an  in- 
ventory and  an  account  of  the  estate.  And  the  surrogate  will 
not  proceed  to  try  the  validity  of  the  debt,  or  to  inquire  as  to 
the  amount  thereof,  upon  &  mere  application  for  an  account,  where 
.he  petitioner  does  not  pray  for  the  payment  of  the  debt.  [See 
Smith  V.  Pryce,  Idem,  569.)  Even  a  contingent  interest  in 
.he  estate  is  sufficient  to  entitle  the  party,  having  such  interest, 
0  an  order  that  the  administrator  render  an  account. 

In  the  present  case,  the  account  had  been  rendered ;  so  that  the 
whole  object  of  the  petitioners  had  been  obtained  previous  to  the 
making  of  the  order  appealed. from.  The  order  dismissing  the 
proceedings,  therefore,  did  not  deprive  the  appellants  of  any 
right  or  benefit  which  they  could  properly  claim  under  this  pe- 
tition. And  being  altogether  extrajudicial,  and  not  founded 
upon  any  issue  joined  in  the  cause  upon  a  matter  of  fact  which 
was  in  a  situation  to  be  tried  in  this  proceeding,  this  order  will 
not  prevent  the  petitioners  from  bringing  a  suit  and  recov- 
ering the  amount  of  the  notes,  if  they  are  not  in  fact  usu- 
rious and  void  ;  provided  such  suit  is  brought  within  the  time 
limited  by  law  after  the  petitioners  had  notice  that  their  claim 
was  denied  and  rejected.  Whether  their  claim  is  in  fact  barred, 
upon  the  State  of  facts  set  forth  and  sworn  to  by  the  respondent 
ill  his  account,  is  a  question  which  was  not  properly  before  the 
surrogate  after  the  account  of  the  administrator  had  been  ren- 
dered.   It  ought  not,  therefore,  to  be  passed  upon  here. 

This  appeal  must  be  dismissed  without  costs  ;  and  without 
prejudice  to  the  right  of  the  appellants  to  institute  such  r.uit  fot 
the  recovery  of  the  debts  claimed  by  them  as  they  may  be  ad- 
vised to  bring. 

Vol.  I.  62 
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A  person  holding  a  mortgage  against  the  defendants  property,  and  also  having  i 
judgment  against  him  subsequent  in  date  to  the  mortgage,  which  judgmcnl  is  a  lien 
upon  the  mortgaged  premises,  may  file  a  bill  in  the  court  of  chancery  to  foreclose 
the  mortgage  and  to  obtain  payment  of  the  judgment,  although  the  amount  du 
upon  the  mortgage  is  less  than  $100,  where  the  defendant  has  no  other  prcpertj 
out  of  which  the  judgment  can  be  satisfied. 

The  claim  of  the  complainant,  on  his  judgment,  in  such  a  case,  as  a  subsequent 
lien  upon  the  premises,  in  connection  with  the  avermes  t  that  the  judgment  debtor 
has  no  other  property,  takes  the  case  out  of  the  statue  requiring  the  court  to 
dismiss  every  bill  conterning  property  where  the  matter  in  dispute,  exclusive  of 
costs,  does  not  exceed  the  value  of  one  hundred  dollar.?. 

The  question  whether  the  judgment  is  a  lien  upon  the  premises,  and  is  entitled  to 
be  paid  out  of  the  surplus  proceeds  of  the  sale,  is  one  which  is  necessary  to  be 
decided  in  the  suit  for  the  foreclosure  of  the  mortgage.  And  such  a  claim  is  proper 
to  be  made  in  the  bill  of  foreclosure. 

The  bill  in  this  cause  was  filed  to  foreclose  a  mortgage  on 
which  there  was  about  $55  due,  and  also  to  obtain  payment  of 
a  judgment  of  about  $80,  which  was  a  lien  upon  the  mortgaged 
premises.  The  bill  alleged  that  the  defendant  in  the  judgment  had 
no  real  or  personal  estate,  other  than  the  mortgaged  premises, 
out  of  which  the  judgment,  or  any  part  of  it,  could  be  collected. 
The  bill  was  taken  as  confessed  against  the  mortgagor,  and 
against  the  other  defendant  who  was  made  a  party  as  having 
some  interest  in  the  mortgetged  premises,  as  an  incumbrancer  or 
otherwise,  subsequent  to  the  mortgage.  The  master  reported 
the  amount  due  upon  the  judgment,  as  well  as  upon  the  mort- 
gage. And  the  complainant  asked  for  a  decree  of  foreclosure 
and  sale,  and  that  the  amount  due  upon  the  judgment,  as  well 
as  the  amount  of  the  mortgage,  might  be  paid  to  him ;  together 
with  the  costs. 

S.  H.  Hammond,  for  the  defendant. 

The  Chancellor.  The  court  of  chancery  is  required  to 
dismiss  every  bill  concerning  property,  where  the  matter  in  dis- 
pute, exclusive  of  costs,  does  not  exceed  the  value  of  one  hun- 
dred dollars.     (2  R.  S.  173,  §  40.)    Upon  the  hearing  of  this 
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uause,  therefore,  I  had  doubts  whether  I  could  make  a  decree  in 
favor  of  the  complainant,  consistently  with  -this  statutory  provis- 
ion, and  with  the  decision  of  this  court  in  Duow  v.  Sheldon,  (2 
Paige^s  Rep.  323.)  Upon  examination,  however,  I  have  arrived 
at  the  conclusion  that  the  claim  of  the  complainant,  on  his  judg- 
ment, as  a  subsequent  lien  upon  the  premises,  in  connection 
with  the  averment  that  the  judgment  debtor  has  no  other  prop- 
erty, takes  the  case  out  of  the  statute  above  referred  to.  The 
question  whether  the  judgment  is  a  lien  upon  the  premises,  and 
is  entitled  to  be  paid  out  of  the  surplus  proceeds  of  the  sale,  is  one 
which  is  necessary  to  be  decided  in  this  suit.  And  that  claim 
of  the  complainant  was  J)roper  to  be  made  in  a  foreclosure  bill. 
For  a  sale  under  the  mortgage  would  necessarily  extingiiish  the 
lien  of  the  judgment,  and  leave  the  complainant  without  rem- 
edy if  his  claim  was  not  made  in  the  foreclosure  suit.  The 
complainant  is,  therefore,  entitled  to  the  usual  decree  for  the 
foreclosure  and  sale  of  the  mortgaged  premises ;  and  that  the 
master  pay  the  amount  reported  due  upon  the  mortgage  with 
interest  and  costs,  out  of  the  proceeds  of  the  sale. 

The  judgment,  however,  cannot  be  paid  out  of  the  proceeds, 
until  it  is  ascertained  who  is  entitled  to  priority  inpayment  out 
uf  the  surplus  moneys  raised  upon  the  sale,  after  paying  the 
mortgage  with  interest  and  costs ;  except  by  the  consent  of  the 
defendant  Russell.  Under  the  statute  of  1840,  as  amended  by 
the  act  of  May,  1844,  relative  to  the  foreclosure  of  mortgages, 
[Laws  of  1844,  p.  531,  §  5,)  it  is  necessary  to  make  subsequent 
incumbrancers  by  judgment  or  decree  parties,  to  bar  their  rights. 
And  as  their  liens,  if  any  such  exist,  are  not  affected  by  the 
foreclosure  to  which  they  are  not  parties,  it  is  only  necessary  to 
get  the  consent  of  Russell,  who  is  made  a  party,  to  entitle  the 
complainant  to  the  payment  of  his  judgment  out  of  the  surplus 
proceeds ;  without  the  necessity  of  a  reference.  The  decree  may 
therefore  direct  that  the  amount  of  the  complainant's  judgment 
may  be  paid  by  the  master  out  of  such  surplus,  upon  delivering 
to  the  master  Russell's  written  consent  to  that  effect.  But  if 
such  consent  is  not  obtained,  the  master  must  bring  the  whole 
surplus  into  court,  after  paying  the  amount  reported  due  upon 
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the  bond  and  mortgage,  with  interest  and  costs ;  to  enable  Rus. 
sell  to  contest  the  question  with  the  complainant,  as  to  the  right 
of  the  latter  to  priority  of  payment  out  of  such  surplus.  In  that 
case,  the  decree  will  reserve  a  right  to  the  complainant  to  apply 
for"  a  reference  to  settle  that  question  ;  or  to  apply  for  payment 
without  the  expense  of  a  reference,  upon  giving  notice  of  the 
application  to  Russell. 


Frost  vs.  Frost  and  Bevins. 

The  act  of  1840,  to  reduce  the  expense  of  foreclosing  mortgages  in  the  court  of  chan- 
cer]^ applies  only  to  cases  in  which  the  complainant  can  bring  his  cause  to  a  hear- 
ing, and  obtain  his  decree,  without  the  necessity  of  filing  a  replication  to  the  defen- 
dent's  answer. 

Where  an  adult  defendant  puts  in  an  answer,  setting  up  new  matters  of  defence,  or 
putting  in  issue  any  material  allegations  in  the  bill,  so  as  to  render  it  necessary  for 
the  complainant  to  establish  such  allegations  by  proof,  at  the  hearing,  the  provisions 
of  the  act  of  May,  1840,  as  to  the  amount  of  costs  in  foreclosure  suits  do  not  apply. 

And  the  complainant  is  entitled  to  full  costs  in  such  a  case,  although  he  is  enabled 
to  bring  his  cause  to  hearing  upon  bill  and  answer,  and  to  prove  the  matters  put 
in  issue  by  the  answer,  at  the  hearing,  by  the  production  of  documentary  evidence 
under  the  second  clause  of  the  17th  rule  of  the  court  of  chancery. 

Where  a  bill  of  foreclosure  was  filed  against  several  defendants,  one  of  whom  put  ii. 
an  answer  which  rendered  it  necessary  to  file  a  replication ;  in  consequence  of 
which  that  defendant,  by  the  final  decree  in  the  suit,  was  charged  with  the  extra 
costs,  thus  occasioned,  beyond  the  amount  allowed  by  statute  in  foreclosure  cases 
where  no  defence  is  made ;  Held  that  the  proper  course  was  to  ascertain  the  whole  ' 
taxable  costs  of  the  complainant,  in  the  same  manner  as  if  the  defendant  against 
whom  the  extra  costs  were  charged  had  been  decreed  to  pay  the  full  costs  of  the 
Buit,  and  then  to  ascertain  the  amount  of  costs  which  would  have  been  taxable, 
under  the  statute,  if  such  defendant  had  suffered  the  bill  to  be  taken  as  confessed 
for  want  of  an  answer.  The  last  amount  should  then  be  taxed  as  the  general  costs 
of  the  cause,  to  be  paid  out  of  the  proceeds  of  the  mortgaged  premises ;  and  the 
residue  of  the  full  bill  of  costs,  after  deducting  therefrom  the  last  mentioned  amount, 
should  be  taxed  as  the  extra  costs  occasioned  by  the  putting  in  of  the  answer  of 
the  defendant  who  was  personally  charged  with  such  extra  costs. 

Oeld  also,  that  in  the  full  bill  of  costs  the  fees  of  the  register,  or  clerk,  for  all  his  services, 
should  b}  charged  at  the  rate  fixed  by  the  general  fee  bill.    But  in  the  general 
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costs  to  be  paid  out  of  the  proceeds  of  the  sale  only  the  charges  for  the  services  of 
the  register  or  clerk  which  are  allowed  under  the  act  of  May,  1840,  and  at  the  rate 
therein  prescribed,  should  be  included.  And  that  in  the  full  bill,  all  the  necessary 
disbursements  in  the  suit  should  be  charged,  but  in  the  other  bill  only  such  dis- 
bursements as  would  have  been  requisite  if  the  answer  had  not  been  put  in. 

Where  the  solicitor  in  the  cause  actually  attends  the  court,  upon  the  hearing  of  a 
cause,  he  is  entitled  to  the  allowance  specified  in  the  fee  bill ;  although  he  is  not 
Kctually  present,  in  the  court  room,  at  the  moment  the  decree  is  obtained  or  the 
cause  is  argued. 

A  solicitor  is  only  entitled  to  an  allowance,  for  attendance  upon  the  examination 
of  witnesses,  for  the  number  of  days  he  actually  attends  before  the  examiner.  He 
cannot  charge  for  his  time  in  travelling  to  and  from  the  residence  of  the  examiner. 
Nor  for  his  attendance  over  the  sabbath,  when  testimony  cannot  legally  be  taken  j 
although  he  is  obliged  to  remain  from  home  till  after  the  sabbath,  to  continue  the 
eiaQiination  of  his  witnesses  the  next  day. 

Where  a  cause  is  reached,  upon  the  calendar,  and  goes  over  the  term  at  the  request 
and  for  the  particular  accommodation  of  the  counsel  of  the  party  who  finally  suc- 
ceeds in  the  cause,  such  party  is  not  entitled  to  charge  his  adversary  with  the  costs 
of  noticing  the  cause,  and  for  the  other  expenses  of  the  term.  But  where  the  cause 
is  not  reached  upon  the  calendar,  or  where  it  goes  off  for  the  mutual  accommodation 
of  both  parties,  those  expenses  are  taxable. 

This  was  an  application  by  J.  L.  Bevans,  one  of  the  defendants, 
for  the  relaxation  of  costs  in  a  foreclosure  suit.  The  complain- 
ant was  the  assignee  of  the  mortgage ;  and  Bevans,  who  was 
made  a  defendant  as  having  an  interest  in  some  part  of  the 
mortgaged  premises  as  a  subsequent  purchaser,  or  incumbrancer, 
put  in  an  answer  which  rendered  it  necessary  to  file  a  replica- 
tion and  to  prove  the  execution  of  the  assignment.  The  other 
defendant  suffered  the  bill  to  be  taken  as  confessed.  The  cause 
was  noticed  for  hearing,  and  when  reached  in  its  order,  upon  the 
calendar,  the  defendant's  counsel  being  absent,  a  regular  decree 
l)y  default  was  obtained  in  favor  of  the  complainant.  On  the 
same  day  the  complainant's  counsel  consented  to  waive  such 
decree,  and  to  let  in  the  defendant's  counsel  to  argue  the  cause ; 
and  it  was  not  reached  again  at  that  term.  At  a  subsequent 
term  the  cause  was  heard,  and  a  decree  of  foreclosure  and  sale 
wa«  obtained.  The  vice  chancellor,  before  whom  the  case  wai 
heard,  also  decreed  that  the  defendant  Bevans  should  be  per- 
sonally charged  with  the  extra  costs  occasioned  by  the  putting 
in  of  his  answer,  beyond  the  amount  allo'^fed  by  statute  in  fore- 
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closure  cases  where  no  defence  is  made.  The  counsel  for  Be- 
vans,  upon  the  taxation,  insisted  that  there  were  no  extra  costa 
occasioned  by  his  answer ;  and  that  the  complainant  was  only 
entitled  to  the  allowance  prescribed  by  the  act  of  May,  1840,  as 
amended  in  1841.  He  also  objected  to  the  allowance  of  the  so- 
licitor's and  counsel  fees  at  the  term  when  the  decree  was  taken 
by  default  and  subsequently  waived.  And  other  objections  werr 
made  to  the  items  of  the  costs  before  the  taxing  officer. 

J.  C.  Wright,  for  the  complainant. 

R.  W.  Peckham,  for  the  defendant  Bevans. 

The  Chancellor.  The  act  to  reduce  the  expense  of  fore- 
closing mortgages  in  the  court  of  chancery,  {Laws  of  1840,  p, 
287,)  applies  only  to  cases  in  which  the  complainant  can  bring 
bis  cause  to  a  hearing  and  obtain  his  decree  of  foreclosure  and  sale 
and  for  the  payment  of  the  whole  amount  claimed  in  his  bill, 
without  the  necessity  of  filing  a  replication.  And  where  an  adult 
defendant  puts  in  an  answer  setting  up  new  matters  by  way  of 
defence,  or  putting  in  issue  any  material  allegations  in  the  bill,  so 
as  to  render  it  necessary  for  the  complainant  to  establish  such 
allegations  by  proof  at  the  hearing,  the  provisions  of  the  act  of 
May,  1840,  as  to  the  amount  of  costs  in  foreclosure  suits,  do  not 
apply.  The  complainant  is  also  entitled  to  full  costs,  in  such  a 
case,  although  he  is  enabled  to  bring  his  cause  to  iiearing  upon 
bill  and  answer,  and  to  prove  the  matters  put  in  iss^e,  by  the 
production  of  documentary  evidence  at  such  hearing ;  under  the 
second  clause  of  the  17th  rule  of  this  court.  For  the  answer  of 
the  defendant  denies  a  material  matter  set  forth  in  the  bill,  with- 
in the  intent  and  meaning  of  that  act,  whenever  such  matter  is 
put  in  issue  by  the, general  traverse,  or  otherwise,  so  as  to  ren- 
der it  necessary  to  prove  such  matter  upon  the  hearing  of  the 
cause.  The  taxing  officer  was  therefore  right  in  taxing  extra 
costs  against  the  defendant  Bevans,  under  the  decree  which  had 
been  made  in  this  case. 

I  think,  however,  he  has  made  a  mistake  in  the  principle  upon 
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which  the  costs  should  be  taxed  in  such  a  case  Under  such  a 
decree  it  is  impossible  to  separate  the  taxable  items,  so  as  to 
make  two  separate  bills  of  costs  each  item  of  one  of  which  bills 
shall  be  entirely  separate  and  distinct  from  the  items  embraced 
in  the  other.  The  proper  course,  in  such  a  case,  is  to  ascertain 
the  whole  taxable  costs  of  the  complainant,  in  the  same  manner 
as  if  the  defendant,  against  whom  the  extra  costs  are  charged, 
was  decreed  to  pay  the  whole  costs  of  the  suit ;  and  then  to  as- 
certain the  amount  of  costs  which  would  have  been  taxable,  un- 
'  der  the  statute,  if  such  defendant  had  suffered  the  bill  to  be  taken 
as  confessed  against  him  for  want  of  an  answer.  This  last 
amount  should  then  be  taxed  as  the  general  costs  of  the  cause, 
to  be  paid  out  of  the  proceeds  of  the  mortgaged  premises.  And 
the  residue  of  the  first  bill,  after  deducting  that  amount  therefrom, 
should  be  taxed  as  the  extra  costs  occasioned  by  the  answer  of 
the  particular  defendant  whose  answer  caused  such  extra  costs. 
In  the  first  bill,  the  fees  of  the  register,  or  clerk,  for  all  his  ser- 
vices, should  be  charged  at  the  rate  fixed  by  the  general  fee  bill ; 
which  is  the  amount  that  the  complainant's  solicitor  is  bound  to 
pay  to  the  state  in  such  a  case  as  this.  But  in  the  last  bill,  only 
the  allowances,  for  the  services  of  register  or  clerk,  which  are  fixed 
by  theact  of  May,  1840,  and  at  the  rate  therein  prescribed  should  be 
taxed.  In  the  first  bill,  all  the  necessary  disbursements  in  the  suit 
should  be  charged ;  and  in  the  other  only  those  disbursements 
which  would  have  been  requisite  if  theanswerhad  not  been  put  in. 
The  costs  must,  therefore,  be  referred  back  to  the  taxing  ofiieer 
to  be  relaxed  upon  those  principles ;  and  the  complainant's  soli- 
citor must  make  out  and  serve  a  new  bill  accordingly. 

The  complainant  was  entitled  to  the  solicitor's  and  counsel 
fees  for  attending  and  arguing  the  cause  at  the  term  when  the 
decree  by  default  was  obtained  :  as  the  cause  was  not  again 
reached  at  that  term.  The  case  would  have  been  otherwise  if 
the  cause  had  been  reached  and  again  heard  at  the  same  term. 
The  solicitor  swears  he  actually  attended  the  court  upon  the 
hearing ;  and  though  he  happened  to  be  out  at  the  moment  the 
decree  by  default  was  obtained,  he  is  still  entitled  to  the  allow- 
ance for  attendance  specified  in  the  fee  bill.    As  the  counsel  for 
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the  defendant  did  not  know  the  solicitor,  his  affidavit  that  he 
did  not  see  him  in  attendance  is  not  sufficient  to  countervail 
the  solicitor's  oath  that  the  service  was  actually  performed. 

The  allowance  for  six  days'  attendance  on  the  examination  of 
witnesses  was  erroneous.  The  solicitor  is  only  entitled  to  an 
allowance  for  the  number  of  days  he  actually  attends  before  the 
examiner.  He  cannot  charge  for  his  time  in  travelling  to  and 
from  the  residence  of  the  examiner ;  nor  for  his  attendance  over 
the  sabbath,  when  testimony  cannot  legally  be  taken,  although 
he  is  obliged  to  remain  from  home  during  the  sabbath,  to  con- 
tinue the  examination  the  next  day.  Where  the  cause  is  reached 
upon  the  calendar,  and  goes  over  the  term  at  the  request  and 
for  the  particular  accommodation  of  the  counsel  of  the  party 
who  finally  succeeds  in  the  suit,  such  party  is  not  entitled  to 
charge  his  adversary  with  the  costs  of  noticing  the  cause,  nor 
with  the  other  expenses  of  the  term.  But  where  the  case  is  not 
reached  on  the  calendar,  or  where  it  goes  oflF  for  the  mutual  ac- 
commodation of  both  parties,  these  expenses  are  taxable.  The 
execution  against  Bevans  appears  to  be  properly  taxable,  as 
prospective  costs.  But  it  must  be  deducted  if  the  costs  are  paid 
upon  taxation,  or  before  execution  is  issued. 

Neither  party  is  to  have  costs  as  against  the  other  upon  this 
application,  nor  the  extra  costs  of  the  retaxation. 


GluiNCY  vs.  Foot  and  others. 

It  is  tliu  settled  practice  of  the  court  of  chancery  not  to  set  aside  a  regular  oidei 
taking  a  bill  as  confessed,  to  enable  a  defendant  to  8<;t  up  an  unconscientious  de- 
fence. And  wher^  the  defence  is  usury,  the  court  requires  the  defendant  io  un- 
dertake that  he  will  not  avail  himself  of  that  defence,  except  as  to  the  atAount  of 
the  usurious  premium. 

Where  an  answer  was  served  during  the  absence  of  the  complainant's  sohcitor  fron 
his  office,  by  delivering  such  answer  to  the  clerk,  at  the  door  of  the  ofEcM,  as  he  WM 
about  to  open  ^nd  enter  the  office,  and  such  clerk  immediately  aftwwards  opeoeil 
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and  entered  the  oiEce,  and  took  the  answer  in  with  him ;  Held,  that  it  was  a 
good  service,  altliough  the  clerk  was  not  actually  in  the  office  when  the  answer  _ 
was  delivered  to  him. 

It  is  not  absolutely  necessary  that  a  paper  should  have  been  filed  at  the  moment  the 
copy  thereof  is  served,  provided  it  is  filed  the,  same  day ;  unless  some  proceeding 
has  been  taken  in  the  meantime  to  render  such  subsequent  filing  improper.  But 
the  service  of  a  paper  is  not  perfect  until  the  original  is  actually  delivered  to  the 
proper  officer  to  be  filed. 

It  is  not  sufficient  in  an  opposing  affidavit,  where  the  adverse  party  has  no  opportu- 
nity to  answer  the  same,  to  state  a  matter  upon  the  belief  of  the  deponent  only. 

This  was  an  appeal  from  an  order  of  the  vice  chancellor  of 
the  first  circuit,  setting  aside  an  order  to  take  the  bill  as  con- 
fessed against  the  defendant  E.  D.  Foote.  The  answer  was 
completed  and  sworn  to,  and  copied,  on  the  last  day  to  which 
the  time  for  answering  had  been  extended ;  but  too  late  to  file 
and  serve  it  on  that  day.  About  nine  o'clock  in  the  morning 
of  that  day,  the  clerk  of  the  defendant's  solicitor  went  to  the 
office  of  the  solicitor  for  the  complainant,  to  serve  the  answer, 
but  found  the  door  locked.  As  he  turned  to  leave  the  office, 
however,  he  met  the  clerk  of  the  complainant's  solicitor,  who 
was  coming  to  open  and  enter  the  office,  and  served  the  answer 
on  him  within  seven  feet  of  the  door  of  the  office.  The  clerk 
received  it,  and  within  five  minutes  opened  ciid  entered  the 
office  with  it.  At  the  time  the  copy  of  the  answer  was  thus 
served  the  original  had  not  been  filed ;  but  it  was  filed  the 
same  day.  Between  two  and  three  o'clock  the  complainant's 
solicitor  sent  to  enter  an  order  to  take  the  bill  as  confessed. 
And  at  the  same  time  he  sent  another  clerk  to  return  the  copy 
of  the  answer  served,  with  a  message  that  he  refused  to  receive 
it.  The  answer  showed  a  defence  to  some  of  the  mortgages  101 
the  foreclosure  of  which  this  suit  was  '-wrought ;  but  the  detence 
was  usury. 

J.  B.  Smith,  for  the  appellant. 

Azor  Tahei;  for  the  respondent. 

Vol.  I.  63 
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The  Chancellor.  It  is  the  settled  practice  of  the  court  not 
to  set  aside  a  regular  order,  taking  a  bill  as  confessed,  to  enable 
the  defendant  to  set  up  an  unconscientious  defence.  And 
where  the  defence  is  usury,  the  court  requires  the  defendant  to 
undertake  that  he  will  not  avail  himself  of  that  defence,  except 
as  to  the  arnount  of  the  usurious  premium ;  so  that  tho  com- 
plainant shall  not  be  deprived  of  what  is  honestly  due  him,  with 
interest  thereon.  The  only  question  therefore  is,  whether  the 
order  to  take  the  bill  as  confessed  was  technically  regular. 

The  service  of  the  answer  was  proper  arid  legal,  according  to 
the  spirit  and  intent  of  the  rule,  on  the  subject  of  the  service  of 
papers  when  the  solicitor  is  absent  from  his  office.  For  nil 
substantial  purposes,  this  was  a  service  upon  the  clerk  in  the 
office.  The  reason  why  a  service  upon  a  clerk  when  he  is 
absent  from  the  office  is  not  allowed,  is  that  a  paper  thus  served 
may  never  come  to  the  knowledge  of  the  solicitor,  or  it  may 
not  bo  received  by  him  in  time  to  enable  him  to  act  upon  it. 
But  where  it  is  served  upon  the  clerk  at  the  door  of  the  office, 
in  the  absence  of  the  solicitor,  and  the  clerk  immediately  carries 
it  into  the  office,  it  is  a  sufficient  service.  Here  the  paper 
served,  actually  came  into  the  possession  of  the  solicitor  as  soon 
as  he  came  to  his  office,  and  two  or  three  hours  before  the  order 
to  take  the  bill  as  confessed  was  entered.  And  if  the  solicitor 
had  not  mistaken  the  law  on  the  subject,  he  could  not  have 
made  an  affidavit  that  the  answer  had  not  been  served,  for  the 
purpose  of  obtaining  the  order  to  take  the  bill  as  confessed; 
But  it  was  stated  in  the  affidavit  of  the  complainant's  solicitor,, 
that  the  order  to  take  the  bill  as  confessed  was  entered  about 
holf  past  two  o'clock,  and  before  the  answer  was  filed  or  duly 
served.  And  if  such  was  the  fact,  and  the  proper  evidence  was 
produced  to  the  clerk  of  the  court  that  the  answer  was  not 
filed,  the  order  was  regular.  For  although  it  is  not  absolutely 
necessary  that  the  paper  should  be  filed  at  the  moment  it  is 
served,  provided  it  is  filed  the  same  day,  the  service  is  not  per- 
fect until  the  original  is  actually  delivered  to  the  proper  officer 
to  be  filed.  It  is  evident,  however,  in  this  case,  that  the  solici- 
or  of  the  complainant  did  not  go  to  the  clerk's  office  at  the  time 
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the  order  was  entered.  The  statement  in  his  affidavit,  as  to  the 
answer  not  being  filed  at  that  time,  must  have  been  founded 
upon  information  merely;  and  could  not  have  been  intended 
to  be  sworn  to  by  him  as  a  fact  within  his  own  knowledge.  It 
was  therefore  not  sufficient,  in  an  opposing  affidavit,  where  the 
adverse  party  had  no  opportunity  to  answer  the  statement.  The 
certificate  of  the  officer  with  whom  the  paper  was  filed,  or  of 
his  deputy,  showing  the  time  of  day  the  answer  was  received 
to  be  filed,  and  that  it  was  subsequent  to  the  entry  of  the  order, 
or  the  affidavit  of  some  one  who  actually  knew  the  facts,  should 
have  been  produced,  to  show  that  the  order  was  regular. 

,  As  the  complainant  failed  to  show  that  his  order  to  take  the 
bill  as  confessed  was  technically  regular,  he  was  not  entitled  to 
retain  the  order  and  to  shut  out  any  legal  defence  which  the 
defendant  had  to  any  part  of  the  claim  made  by  the  bill. 

,  The  order  appealed  from  must  therefore  be  affirmed  with 
costs. 


Getman  and  others  vs.  A.  &.  C.  Getman. 

Where  real  estate  was  eold  upon  execation,  and  the  purchaser  at  the  sheriff's  sale 
sold  his  bid  to  two  other  persons,  who  advanced  the  money  therefor  upon  an 
agreement  betv^een  them  and  the  wife  of  the  judgment  debtor,  that  her  children 
should  have  six  years  to  refund  the  purchase  money  and  interest,  and  to  have  a 
conveyance  of  the  property ;  Held  that  this  was  a  mere  agreement  wi.h  the  mother 
to  sell  the  property  to  her  children,  at  any  time  within  the  siz  years,  for  the  pur- 

'  chase  money  and  interest;  and  that  as  there  was  no  agreement  on  the  part  of  the 
mother,  or  the  children,  to  take  the  property  and  pay  for  it  within  that  time,  it  was 
an  agreement  without  any  consideration  to  support  it,  and  was  therefore  invalid. 

Held  also,  that  it  was  an  agreement  which  required  to  be  in 'writing,  within  the  stat- 
ute of  frauds,  even  if  there  had  been  a  sufficient  consideration  to  support  it. 

To  constitute  a  resulting  trust  in  real  estate,  it  is  necessary  that  the  consideration 
money,  upon  the  purchase,  should  have  belonged  to  the  cestui  que  trust,  or  thai 
It  should  have  been  advanced  by  some  other  person  as  a  loan  to  him,  or  that  il 
«h»ul<l  have  been  advanced  as  a  gift  to  him  or  for  his  benefit. 
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This  was  au  appeal  from  a  decree  of  the  \ice  chan<i3lIor  of 
the  fourth  circuit,  dismissing  the  complainants'  bill,  with  costs. 

In  1831,  G.  T.  Getman  was  the  owner  of  a  farm  in  the  Stone 
Arabia  patent  in  the  county  of  Montgomery;  and  on  the  26th 
of  June  in  that  year,  he  and  his  wife  mortgaged  the  premises  to 
S.  Cogswell,  to  secure  the  payment  of  about  $400  in  two  years, 
with  annual  interest.  In  December,  1824,  they  gave  a  second 
bond  and  mortgage  upon  the  premises  to  the  defendants,  Adam 
Getmau  and  Christopher  Getman,  to  Secure  the  payment  of 
about  $200  and  interest,  in  November,  1826.  The  first  of  these 
mortgages  came  to  the  defendant,  A.  Getman,  by  assignment,  in 
March,  1825.  In  April,  1825,  John  T.  Getman  recovered  a  judg- 
ment in  the  supreme  court  against  G.  T.  Getman,  for  about 
$750,  and  an  execution  was  issued  thereon ;  under  which  the 
farm  was  sold  by  the  sherifl^,  on  the  9th  of  July,  1825,  and  was 
purchased  by  N.  N.  Van  Alstyne  for  $371.  Three  days  aftei 
the  sale,  the  defendants  A.  <fe  C.  Getman,  pui'chased  the  interest 
of  Van  Alstyne  in  the  premises  ;  and  he  directed  the  sheriff  to 
deliver  tfie  deed  to  them,  if  the  premises  should  not  be  redeemed. 
And  in  October,  1826,  the  sheriff  conveyed  the  premises  to  them. 
Robert  Getman,  a  son  of  the  former  owner,  afterwards  rented  the 
premises  of  the  defendants,  and  continued  in  possession  thereof, 
as  such  tenant,  for  one  year  from  the  first  of  April,  1827.  The 
defendant  Christopher  Getman,  in  April,  1827,  conveyed  all  his 
interest  in  the  premises,  and  in  the  junior  bond  and  mortgage 
thereon,  to  the  defendant  Adain  Getman ;  and  he  never  afterwards 
had  any  interest  therein,  Robert  Getman  continued  the  tenant 
of  the  latter  from  year  to  year,  until  1830 ;  when  he  gave  up  the 
possession  to  the  defendant  A.  Getman,  and  relinquished,  under 
his  hand  and  seal,  all  claim  upon  the  premises.  At  the  time  of 
the  sale  by  the  sheriff,  G.  T.  Getman  had  four  sons  and  three 
daughters ;  two  of  which  daughters  were  then  married,  and  the 
other  married  subsequently,  but  before  she  was  twenty-one  years 
of  age.  The  father  was  then  very  intemperate,  and  continued 
so  until  the  time  of  his  death  in  1835. 

In  May,  1839,  the  complainants,  all  of  the  children  of  G.  T. 
Getman  except  Robert,  filed  their  bill  in  this  cause,  stating 
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among  other  tliings  that  on  the  12th  of  July  1825,  tliree  days 
after  the  sale  of  the  farm  by  the  sheriff,  the  deforciant  Adam 
GetmF.n  called  upon  the  wife  of  A.  T.  Getman  and  proposed,  on. 
behalf  of  himself  and  his  brother,  the  other  defendant,  to  advance 
the  money  to  Van  Alstyne  for  his  bid,  to  prevent  the  property 
from  being  taken  from  her  children,  by  the  sheriff's  sale,  and  to 
give  them  six  years  to  repay  the  money ;  that  she  assented  to 
that  arrangement,  and  the  same  was  communicated  to  Van 
Alstyne,  who  also  assented  thereto,  and  that  his  sole  induce- 
ment for  yielding  sUch  assent  was  to  benefit  the  complainants ; 
the  amount  of  the  bid  being  much  less  than  the  value  of  the 
farm ;  and  that  Van  Alstyne  accepted  the  amount  of  his  bid 
from  the  defendants  and  authorized  the  sheriff  to  give  them  the 
deed  of  the  premises  pursuant  to  that  agreement  and  arrange- 
ment ;  that  in  April,  1828  or  1829,  C.  Getman,  one  of  the  com- 
plainants, applied  to  ttie  defendant  A.  Getman,  and  offered  to 
pay  him  all  his  fair  demands  upon  the  premises,  and  requested 
him  to  release  the  right  which  he  had  acquired  under  the  sher- 
iff's deed,  and  to  account  for  the  rents  and  profits  of  the  prem- 
ises ;  which  he  refused  to  comply  with  in  any  way,  but  continued 
to  retain  possession  of  the  property,  in  violation  of  such  agree- 
ment. The  complainants  therefore  prayed  for  an  account  of  the 
rents  and  profits  of  the  premises,  and  that  the  same  might  be 
applied  to  the  payment  of  what  was  due  upon  the  mortgages,  and 
upon  the  amount  of  the  bid  at  the  sheriff's  sale  ;  and  that  the 
balance,  if  any,  might  be  paid  to  the  complainants,  and  that  they 
might  be  permitted  to  redeem  the  premises  and  to  have  a  con- 
veyance thereof;  they  being  willing  and  offering  to  pay  any 
balance  which  might  be  found  due  the  defendants,  beyond  the 
amount  of  the  rents  and  profits  received  by  them.  The  defen- 
dant C.  Getman  put  in  an  answer,  denying  any  agreement  on 
his  part,  or  in  his  behalf,  according  to  his  belief,  to  purchase  the 
interest  of  Van  Alstyne  in  any  way  in  trust  or  for  the  benefit  of 
the  complainants ;  admitting  that  he  and  his  brother  purchased 
the  tight  of  Van  Alstyne  and  subsequently  obtained  a  deed 
therefor  from  the  sheriff,  and  that  he  afterwards  conveyed  all  hia 
interest  in  the  premises  to  Adam  Getman,  as  stated  in  tlie  com* 
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plainants'  bill.  He  therefore  disclaimed  any  interest  in  the 
premises.  Adam  Getman,  the  other  defendant,  denied  that  any 
such  arrangement  or  agreement  was  made  by  him  with  the 
mother  of  the  complainants,  as  was  alleged  in  the  bill,  or  that 
information  of  any  such  agreement  or  arrangement  was  com- 
municated to  the  defendant  C.  Getman,  or  to  Van  Alstyne ;  and 
that  the  only  agreement  that  was  made  with  or  in  favor  of  any 
of  the  children  of  G.  T.  Getman,  was  with  Robert  Getman,  and 
for  his  benefit  solely ;  and  that  his  claim  under  that  agreement 
was  relinquished  to  the  defendant  in  1830.  The  cause  was  heard 
upon  pleadings  and  proofs  before  the  vice  chancellor,  who  dis^ 
missed  the  bill  as  to  both  defendants,  with  costs. 

The  following  opinion  was  delivered  by  the  vice  chanc-ellor : 

WiLLARD,  V.  C.  The  primary  object  of  this  bill  is  to  com- 
pel the  specific  execution  of  an  agr&ement,  alleged  to  have  been 
made  by  the  defendant,  on  the  12th  July,  1825,  relative  to  the 
conveyance,  by  the  defendants  to  the  complainants,  of  a  certain 
farm  in  the  county  of  Montgomery.  From  the  pleadings  it  ap- 
pears that  previous  to,  and  on  the  4th  -of  April,  1825,  one  George 
T.  Getman  was  seised  of  the  premises  in  question  in  fee,  and 
being  so  seised,  a  judgment  was  on  that  day  obtained  against 
him  in  the  supreme  court,  in  favor  of  one  John  T.  Getman,  for 
about  $755,53  debt,  and  |17,10  costs ;  that  on  the  6th  April, 
1825,  an  execution  was  issued  thereon  to  the  sheriff  of  Mont- 
gomery county,  who,  'by  virtue  thereof,  on  the  9th  July,  1825, 
sold  the  premises  in  question  at  public  vendue,  and  the  bume 
were  purchased  by  Van  Alstyne, ,  for  $371,  being  the  highest 
sum  bid. 

The  complainants  and  one  Robert  Getman,  who  is  not  a  party, 
are  the  seven  children  and  only  heirs  of  the  judgment  debtor, 
George  T.  Getman ;  but  as  the  latter  did  not  depart  this  life  until 
1835,  neither  of  the  complainants,  or  the  said  Robert,  had  any 
right  to  redeem  the  premises  from  the  purchaser  at  said  sale. 
That  right  remained,  in  the  judgment  debtor,  or  his  grantee,  oi 
some  creditor  of  his  having  a  lien  upon  the  premisesi.  N?  re 
demption  was  in  fact  made  by  any  one. 
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The  bill  alleges  that  after  the  sheriff's  sale,  to  wit,  on  the  12th 
July,  1825,  Adam  Getman,  one  of  the  defendants,  called  upon 
Margaret  Getman,  the  wife  of  the  judgment  debtor  and  mother 
of  the  complainants,  and  represented  to  her  that  he  and  the  other 
defendant,  Christopher  Getman,  were  willing  to  advance  the 
money  to  Van  4-lstyne  for  his  bid,  to  prevent  the  properly  from 
being  taken  from  the  children  of  the  said  George  T.  Getman. 
and  that  they  would  give  time  to  repay  the  money  within  six 
years ;  that  the  said  Margaret  assented  to  the  proposition,  and 
communicated  it  to  Van  Alstyne,  who  also  assented  to  it.  That 
on  the  same  day  they  paid '  the  money  to  Van  Alstyne,  who 
assigned  his  bid  in  writing  to  them,  and  the  sheriff,  in  October, 
1826,  conveyed  the  premises  to  the  defendant,  and  the  latter  im^ 
mediately  took  possession  thereof  In  April,  1827,  the  said 
Christopher  conveyed  his  interest  in  the  said  premises  to  the  de- 
fendant Adam,  who  thus  became  sole  seised  of  the  said  prem- 
ises. The  bill  also  alleges  that  Robert  Getman,  one  of  the 
children  of  the  judgment  debtor,  in  1830  released  and  conveyed 
all  his  right  and  title  to  the  defendant,  Adam  Getman.  That 
on  the  10th  April,  1828  or  1829,  one  of  the  complainants,  Casper 
Getman,  offered  the  said  Adam  to  pay  him  all  his  fair  demands  on 
the  premises  and  required  him  to  release  his  title  thereto,  and 
he  refused  so  to  do.  The  bill  contains  divers  other  matters  ;  but 
the  foregoing  is  enough  to  raise  the  main  question  in  the  cause. 
The  answer  denies  the  agreement,  and  also  interposes  the  stat- 
ute of  frauds,  and  insists  that  the  agreement  set  forth  relates  to 
lands,  and  was  not  reduced  to  writing  and  signed  by  the  party 
to  be  charged  ;  and  it  also  sets  up  the  statute  of  limitations.  A. 
want  of  consideration,  and  a  want  of  proper  parties,  and  divers 
other  objections  were  also  raised  on  the  argument  of  the  cause. 
There  was  no  consideration  for  the  alleged  agreement.  It  was 
a  mere  voluntary  courtesy  on  the  part  of  Adam  Getman.  It  is 
not  alleged  that  the  complainants,  by  reason  of  this  offer,  were 
prevented  from  taking  any  steps  to  redeem.  Indeed  they  had 
no  right  to  redeem.  ■  The  defendants  derived  no  benefit  from 
the  complainants  by  the  proposition,  nor  did  they  suffer  any  loss 
by  the  defendants'  subseauent  refusal  to  comply  with  it.    Van 
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Alstyne  had  not  purchased  for  the  benefit  of  the  complainants, 
nor  is  there  any  allegation  that  he  intended  to  hold  the  premises 
in  trust  for  them. 

The  agreement,  it  appears  to  me,  is  within  the  statute  of  frauds. 
(1  R.  L.  of  1813, 78,  §§  11, 12.)  The  bill  seeks  to  enforce  a  con- 
tract for  some  interest  in  lands ;  and  this  is  not  only  within 
the  letter  but  the  spirit  of  the  act.  The  answer  not  only  denies 
the  agreement,  but  insists  on  the  statute.  This  court,  therefore, 
cannot  aid  the  complainants,  unless  they  prove  the  agreement  as 
alleged,  by  some  adequate  instrument  in  writing  signed  by  the 
defendants  or  by  their  agent.  None  such  has  been  proved,  and 
it  is  not  pretended  that  any  such  was  made.  The  statute  is 
founded  in  sound  policy.  There  would  be  no  security  in  the 
tides  to  real  estate,  if  loose  and  idle  conversations  could,  after  a 
lapse  of  years,  be  used  as  evidence  to  change  the  ownership  of 
lands.  The  mere  oral  expressions  of  a  party  are  at  all  times, 
and  under  all  circumstances,  a  dangerous  species  of  evidence. 
{See  remarks  of  the  Chancellor  in  Law  v.  Merrills,  6  Wend, 
277.)  The  application  of  the  statute  of  frauds  in  analogous 
cases  may  be  seen  in  Moran  v.  Hays,  (1  John.  Ch.  R.  341 ;) 
Steen  v.  Steen,  (5  Id.  11;)  Cozine  v.  Graham,,  (2  Paige,  181 ;) 
Ontario  Bank  v.  Root,  (3  Id.  481 ;)  2  Story's  Eq.  60,  §§  75,  S^c. 

That  a  court  of  equity  is  as  much  bound  by  the  statute  of 
frauds  as  a  court  of  law,  will  not,  at  this  day,  be  controverted. 
Even  before  the  statute  of  frauds,  it  was  the  constant  practice  of 
chancery  to  refuse  a  specific  performance  of  an  agreement  rela- 
tive to  lands,  unless  it  was  reduced  to  writing,  or  confessed  in 
the  answer,  or  in  part  performed.  (2  Story's  Eq.  55,  56,  §  75^ 
and  the  note.)  The  present  practice  of  the  court  is  to  decree  a 
specific  performance,  when  the  contract  is  in  writing,  is  certain 
tiVid  fair  in  all  its  parts,  and  is /or  an  adequate  consideration, 
and  is  capable  of  being  performed  ;  and  not  otherwise.  In  no 
case  will  the  court  decree  the  performance  of  a  mere  parol  con- 
tract which  is  within  the  statute,  where  the  contract  is  denied 
by  the  answer,  and  the  benefit  of  the  statute  is  insisted  on.  Tho 
complainants,  in  all  such  cases,  must  be  left  to  theil  remedies 
at  law. 
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If  we  left  this  case  by  these  general  rules,  we  find  no  prin- 
ciple that  will  justify  the  granting  the  relief  prayed  for  by  this 
bill.  There  was  no  settling  upon  the  terms  of  a  contract  which 
wero  certain  and  mutually  obligatory ;  no  adequate  considera- 
ti  jn,  and  no  written  engagement.  It  is  not  confessed,  but  denied 
by  the  answer.  The  complainants'  argument  to  take  this  case 
Gilt  of  the  statute  is  ingenious  but  untenable.  They  insist  that 
this  is  not  an  agreement  for  the  sale  of  land,  but  an  agreement  to 
advance  money  and  take  a  mere  lien  upon  the  land,  giving  the 
complainants  time  to  repay  it.  But  the  agreement  obviously 
contemplated  that  the  title  in  fee  might  pass  to  the  defendants 
before  any  redemption  should  be  made.  An  effect  therefore 
could  not  be  given  to.  the  agreement  without  a  deed  from  the 
defendants  to  the  complainants.  The  whole  structure  of  the 
bill  in  this  case  contemplates  such  conveyance.  In  any  aspect 
of  the  case  there  was  an  interest  in  lands  to  be  affected  by  the 
contract,  not  within  the  saving  clause  of  the  statute,  and  that  is 
sufficient  to  bar  the  present  remedy. 

This  case  may  be  tested  by  a  reference  to  the  rights  of  the 
parties  at  law.  If  it  was  ever  a  case  in  which  this  court  could 
entertain  jurisdiction  to  decree  the  execution  of  the  agreement,  a 
court  of  law  could  have  afforded  relief  by  an  action  for  dam- 
ages. The  two  courts  have  concurrent  jurisdiction,  and  although 
there  are  some  cases  where  equity  can  grant  relief  when  the 
lemedy  at  law  is  gone,  this  is  not  one  of  that  class  of  cages. 
Suppose  an  action  at  law  were  brought  on  this  contract,  who 
would  be  the  plaintiffs  ?  where  would  the  cause  of  action  be 
said  to  have  accrued  ?  what  consideration  would  be  set  forth  in 
the  declaration  ?  and  what  would  be  the  rule  of  damages?  It 
wotild  be  found,  I  apprehend,  extremely  difficult  to  shape  a  de- 
claration that  could  be  sustained,  or  to  bring  the  case  within 
any  of  the  exceptions  to  the  statute  of  limitations. 

Sut  the  agreement,  as  set  up  in  the  bill,  is  not  proved,  even  in 
substance.  The  answer  is  responsive  to  the  bill,  and  denies  the 
agreement.  It  must  be  proved  by  two  witnesses;  or  if  the 
answer  is  impeached,  it  must  be  proved  by  at  least  one  witness. 
But  the  answer  is  supported,  and  must,  I  think,  be  taken  as  evi- 
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deuce.    Mai'garet  Getman  is  the  person  to  whom  Die  defendant's 
proposition  is  said  to  have  been  made.    Her  testimony  as  to 
what  passed  between  her  and  Adam  is  vague  and  unsatisfactory. 
She  seems  to  suppose  that  lier  children  had  a  right  then  to  re- 
deem the  land ;  and  that  Adam  wanted  to  redeem  from  Van 
Alstyne  in  order  that  she  and  her  children  should  have  six  years 
or  longer  to  redeem  in.    If  she  proves  any  agreement,  and  J 
thinlc  she  does  not,  it  is  an  agreement  different  from  that  in  tht 
bill.    Robert  Getman  also  proves  the  agreement  to  have  been, 
io  redeem  for  the  benefit  of  Margaret  Getman  and  her  children. 
And  he  supposes  they  were  to  have  six  or  seven  years  to  redeem 
in.     This  also,  vague  as  it  is,  varies  from  the  contract  set  up. 
John  P.  Getman,  another  of  the  complainants' witnesses,  and  the 
creditor  under-  whose  judgment  the  land  was  sold,  was  examined 
as  a  witness  to  prove  the  agreement.  '  He  testifies  to  a  conver- 
sation had  between  him  and  the  defendant  on  the  same  day, 
and  soon  after  the  alleged  bargain  was  made,  as  proved  by  Mar- 
garet and  Robert.     He  testifies  that  Adam  then  told  him  that  he 
and  Christopher,  if  permitted  to  redeem,  would  give  the  boys,  or 
any  one  of  them,  six  or  seven  years'  to  redeem  the  lands  in.    It 
is  scarcely  probable  that  this  language  would  have  been  used, 
if 'he  had  a  few  hours  before  made  the  bargain  set  up  in  the  bill, 
or  the  one  sought  to  be  proved  by  Margaret  and  Robert.    He 
does  not  speak  of  an  agreement  already  made,  though  he  alludes 
to  the  willingness  of  the  witness'  mother  and  Margaret  Getman 
and  her  family  to  have  him  redeem  if  he  would  give  them  six 
or  seven  years  to  redeem  the  lands  in.     He  speaks  rather  of  an 
executpry  offer  made  in  favor  of  the  boys. 

There  are  other  circumstances,  acts  and  declarations  of  the 
defendant  proved,  tending  to  show  'his  intentions  to  allow  the 
family  of  Getman  to  redeem  the  lands.  But  all  the  evidence  is 
too  vague  and  uncertain  to  make  it  the  basis  of  a  decree  against 
the  answer,  if  there  were  no  other  objections  to  the  complainants' 
case. 

If  the  complainants  cannot  sustain  this  bill  for  a  specific  per 
formance,  it  must  be  dismissed  generally.  They  are  not  in  a 
condition  to  redeem  under  the  mortgages ;  as  both  of  them  were 
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older  than  the  judgment  under  which  the  defendants'  title  ac- 
crues. It  is  immaterial  to  the  complainants  whether  those  mort- 
gages were  paid  off  or  not.  If  Adam  Getman  has  been  paid  the 
amount  of  the  mortgages,  the  present  complainants  are  not  the 
parties  to  call  him  to  account  for  it.  The  mortgages  are  prima 
facie  extinguished  by  the  union  of  the  legal  and  equitable  estate 
in  the  same  person. 

The  statute  of  limitations  would  begin  to  run  in  the  present 
case  from  the  time  the  cause  of  action  accrued.  If  there  was  a 
valid  bargain  and  a  tender  made  in  1828  or  1829,  of  the  sum  of 
money  which  would  entitle  the  complainants  to  a  recovery,  the 
right  of  action,  either  at  law  or  equity,  would  accrue  then.  With 
respect  to  such  of  the  complainants  as  were  not  under  disability 
at  that  time,  this  action  is  barrod  by  the  statute.  It  is  scarcely 
necessary  to  discuss  the  other  question,  whether  those  who  were 
infants  are  barred,  since  there  are  other  grounds  for  the  dismissal 
of  the  bill. 
'    The  bill  must  be  dismissed,  as  to  both  defendants,  with  costs. 

H.  Adams,  for  appellants.  The  agreement  to  advance  the 
money  for  Van  Alstyne's  bid,  and  to  give  the  complainants  six 
years  to  repay  the  money  in,  and  redeem  the  land,  was  a  valid 
agreement.  It  was  not  a  contract  or  sale  of  the  defendants  land 
tc  the  complainants ;  and  therefore  was  not  within  the  statute 
of  frauds.  (1  R.  L.  78,  §§  11,  12.)  It  was  an  agreement  to 
advance  money,  take  a  mere  lien  on  the  land,  and  give  the 
■complainants  time  to  repay  the  money.  It  was  like  a  mortgage, 
which  is  only  a  chattel  interest  in  the  land,  and  the  freehold 
remains  in  the  mortgagor.  {Coles  v.  Coles,  15  John.  Rep.  20.) 
Such  an  interest  may  be  transferred  without  writing.  {Runymi 
V.  Mersereau,  1 1  John.  534.,'i  A  purchaser  at  a  sheriff's  sale  has 
a  mere  lien  on  the  premises,  until  the  time  of  redemption  is 
passed.  {Russell  v.  Papn,  20  John.  3.  1  Gowen,  443,  501. 
7  Jrffiw?.,  540.  2  Wend.  507.)  If  an  absolute  interest,  conveyed 
by  deed  absolute,  may  be  controlled  by  parol  conditions  and 
qualifications,  for  a  much  stronger  reason  should  the  transfer  of 
a  qualified  interest  be  subject  td  that  rule.    A  conveyance  abso- 
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lute  in  its  terms,  if  intended  to  be  a  security  for  a  debt,  (and  such 
intention  may  be  proved  by  parol,)  is  a  mortgage.  {Dunham 
V.  Day  in  Err.  15  John.  555.  Clark  v.  Henry,  2  Covien,  324. 
La7ie  V.  Shears,  1  Wend.  433.  Roach  v.  Cozine,  9  Id.  237 
Henry  v.  Davis,  7  John.  Ch.  Rep.  40.  Whittick  v.  Kane^  1 
Paige,  202.)  An  assignment  of  a  land  contract,  as  a  security,  is 
a  mortgage.  [Brockway  v.  Wells,  1  Paige,  617.)  Mortgage!) 
are  not  considered  conveyances  of  land,  within  •the  statute  of 
frauds.  {Runyan  v.  Mersereau,  11  John.  538.)  If  the  view 
above  taken,  that  the  transaction  in  this  case  was  an  advance  of 
money,  and  the  certificate,  with  its  incidental  interests  in  the 
lands,  was  assigned  to  secure  the  repayment  of  the  money,  and 
the  right  of  redemption  reserved  made  the  interest  transferred 
to  and  held  by  defendants  in  the  nature  of  a  mortgage,  then  the 
statute  of  frauds  does  not  apply.  Nor  does  it  apply,  for  the  rea- 
son that  the  11th  section  relates  to  contracts  for  the  sale  of  lands, 
or  interests  in  lands,  which  the  contractor  then  has.  Whereas 
the  defendants  here  at  the  time  of  making  this  contract,  biid  no 
pretended  interest ;  but  by  the  contract  they  acquired  merely  a 
qualified  interest,  subject  to  the  right  of  redemption.  Nor  is  the 
12th  section  believed  to  relate  to  the  question.  It  provides  that 
all  declarations  or  creation  of  trusts  or  confidences  in  lands,  &c., 
shall  be  manifested  or  proved  by  some  writing  signed  >  by  the 
party  who  is  .by  law  enabled  to  declare  such  trust,  or  by  his  last 
will  and  testament.  This  section  obviously  relates  to  the  final 
disposition  of  lands  in  which  the  party  making  the'  disposition 
has,  at  the  time,  a  subsisting -fixed  interest,  and  cannot  be  made. 
to  apply  to  an  agreement  by  which  the  party  acquires  a  qualified 
interest  subject  to  the  right  of  redemption.  The  statute  of  lim- 
itations does  not  apply.  (2  R.  S.  228,  9.)  Section  49  applies 
to  cases  where  courts  of  law  and  equity  have  concurrent  juris- 
diction. Section  51  applies  to  cases  where  the  relief  sought  is 
only  and  solely  on  the  ground  of  fraud  ;  in  which  case  the  bill 
should  be  filed  within  six  years  after  the  fraud  is  discovered- 
Section  52  applies  to  all  other  cases,  not  provided  for  in  those 
two  sections  and  the  50th  section,  and  provides  for  the  filing  of  the 
\)ill  in  ten  years.     Section  53  provides  for  disabiUties;  and  being 
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married  women  is  one  of  the  cases  of  disability.  (2  i?.  /S*.  223 
5 16,  sub.  4 ;  224,  §  24.)  The  tender  was  well  made,  and  in  due 
time.  The  defendants'  refusal  to  receive  the  money,  dispensed 
with  its  being  counted,  and  all  further  form.  {Mann  v.  Morris, 
7  John.  476  and  note  (a),  and  cases  there  cited.  Slingerland  v 
Morse,  8  Id.  370.) 

D.  Cady,  for  respondents,  I.  The  bill  ought  to  be  dismisseu 
as  against  Christopher  Getman,  as  he  had  no  interest  in  the 
premises  in  question  when  the  bill  was  filed,  as  appears  from 
the  bill  and  his  answer.  Nor  does  the  bill  show,  that  when  he 
purchased  of  Van  Alstyne  he  was  informed  of  the  offer  made  by 
Adam,  as  stated  in  the  bill.  The  bill  alleges  that  Christopher 
Getman  sold  his  interest  to  Adam  Getman ;  that  was  within 
six  months  after  the  sheriff's  deed.  The  complainant  never 
called  upon  Christopher  for  an  account,  nor  asked  him  for  a  deed, 
nor  offered  to  pay  him  any  thing.  There  was  no  necessity  that  he 
should  be  a  party,  as  he  had  no  interest ;  and  that  fact  was  known 
to  the  complainants. 

II.  The  complainants  cannot  be  entitled  to  any  relief  on  the 
ground  of  a  contract ;  as  there  was  no  contract  ever  made  be- 
tween the  complainants  and  the  defendants.  The  bill  alleges 
that  the  defendant  A.  Getman  made  an  offer  to  the  mother  of 
the  complainants,  but  no  agreement  was  made  between  the 
complainants  and  the  defendant  Adam  Getman.  The  offer 
stated  in  the  bill,  was  for  the  benefit  of  the  children  of  George 
T.  Getman.  The  only  witnesses  who  pretend  to  have  heard 
any  thing  said  by  Adam  Getman  to  the  mother  of  the  coin 
plainants,  were  Margaret  Getman  and'  Robert  Getman,  and 
,  they  both  swear  that  the  offer  was  for  the  mother  and  her  chil- 
dren. Thus  proving  a  different  agreement,  if  any,  from  the  one 
stated  in  the  bi'l.  According  to  the  bill,  the  children  were  to 
have  six  years  in  which"  to  repay  the  money.  Margaret  Get- 
man swears  that  they,  (herself  and  children)  might  have  six 
years  or  longer  to  redeem  the  land  in.  Robert  Getman  swears 
that  his  niother  and  her  children  should  have  six  or  seven  years^ 
and  if  that  was  not  enough,  longer  time  would  be  given. 
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III.  The  complainants  cannot  be  entitled  to  any  relief  on  the 
ground  of  fraud:  1.  Because  no  fraud  has  been  proved;  2,  Be- 
cause th^  complainants  never  had  any  interest  in,  or  title  to,  the 
premises  in  question ;  nor  have  they  shown  that  they  shoulii 
have  or  could  have  acquired  any  title  thereto  had  it  not  been  fo» 

he  acts  or  declarations  of  the  defendant  Adam  Getman.  Th« 
omplainants,  if  they  seek  relief  on  the  ground  of  fraud,  mu?l 
prove  the  fraud  as  stated  in  the  bill.  If  they  prove  ten  thou 
sand  other  frauds  it  will  not  aid  them.  The  acts  as  stated  in 
the  bill  are  the  only  acts  put  in  issue  by  the  pleadings,  audi  th^ 
only  acts  which  the  defendants  have  been  called  on  to  answer 
And  they  must  be  proved  with  as  much  certainty  as  if  the  com- 
plainants sought  relief  on  the  ground  of  contract  by  a  specific 
performance.  The  offer  stated  in  the  bill  is  the  only  one  put  in. 
issue,  and  the  only  one  the  proof  of  which  can  support  the  bill. 
It  has  been  showii  under  the  second  point  that  the  offer  stated 
in  the  bill  has  not  been  proved.  The  complainants  had  no  in- 
terest in  the  premises,  nor  right  to  redeem  them  under  the  sher- 
iff's sale.  They  have  not  shown  how  they  have  been  injured. 
{Brown  V,  Lynch,  1  Paige,  150.) 

IV.  If  the  complainants  shall  claim  that  the  defendant  Adam 
Getman  holds  the  premises  in  question  as  their  trustee,  we 
insist  that  no  trust  is  proved,  by  any  written  evidence,\  without 
■which  no  trust  can  be  enforced  in  this  court.  [R.  L.  1813,  78, 
79,  §§  11,  12.  Moran  v.  Hays,  1  John.  Ch.  341.-  Steere  v. 
Steer e,  5  Id.  11.  Cozine  v.  Graham,  2  Paige,  181.  Otita- 
rio  Bank  v.  Root,  3  Id.  481.) 

V.  If  the  complainants  ever  had  any  cause  of  action  against 
the  defendants,  or  either  of  them,  their  remedy  is  barred  by  the 
statute  of  limitations  ;  whether  their  cause  of  action  was  founded 
upon  contract,  arose  from  fraud,  or  whether  a  court  of  law  and 
equity  have  concurrent,  or  a  court  of  equity  exclusive,  jurisdic-. 
tion  thereof.  There  was  no  contract -made  between  the  defen- 
dants and  the  complainants ;  but  if  any  contract  was  made,  it  was 
made  in  July,  1825,  and  the  bill  was  not  filed  until  May,- 1839, 
nearly  14  years  after  the  offer  was  made.  The  sheriff's  deed 
was  given  in  October,  1826,  and  this  bill  was  not  filed  until 
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more  than  twelve  years  after  the  deed  was  given,  and  the  com 
pkiinants  then  had  a  right  of  action,  if  ever ;  and  double  the  tim 
necessary  to  bar  their  claim  elapsed  before  the  bill  was  filed 
(2  R.  S.  229,  §  51.)  If  the  complainants  seek  relief  on  the 
ground  of  fraud,  they  ought  to  have  filed  their  bill  within  six 
years  after  the  discovery  of  the  fraud.  The  complainants 
allege  that  the  defendant,  Adam  Getman,  refused  to  convey  in 
1828  or  1829.  This,  according  to  their  own  showing,  was  ten 
vears  before  the  bill  was  filer!.  (2  R.  iS.  224,  §  18,  sub.  4. 
Tdem,  228,  §  49.) 

VI.  The  fact  that  two  of  the  complainants  were  femes  covert 
when  the  cause  of  action,  if  ever,  arose,  can  at  most  only  protect 
them  from  the  statute  of  limitations,  but  it  is  denied  that  their 
coverture  protects  them.  If  the  right  of  action  was  a  joint  right, 
and  if  the  feme  coverts  and  their  husbands' had  refused  to  join, 
the' other  complainants  might  at  any  time  have  filed  a  bill  and 
made  the  feme  coverts  and  their  husbands  defendants,  and  if  the 
right  of  action  was  several,  then  each  of  the  complainants  might 
have  filed  a  bill  at  any  time ;  so  that  the  coverture  of  two  of  the 
complainants  can  in  no  event  protect  the  others.  Again  ;  if  any 
contract  was  made  between  the  complainants  and  the  defendants, 
it  was  made  not  with  the  feme  coverts,  who  aire  incapable  of 
contracting,  but  with  their  husbands,  who  were  bound  to  act 
promptly. 

TIL  If  the  purchase  by  the  defendant  was  in  trust  for  Marga- 
ret Getman  and  her  children,  all  of  them  ought  to  have  been 
parties  to  this  suit.  In  this  case  the  want  of  proper  parties  ap- 
pears from  the  complainants'  own  proof.  The  bill  sets  out  an 
offer  for  the  benefit  of  the  children  of  Margaret  Getman.  But 
the  complainants  prove  an  oifer  to  purchase  for  the  benefit  of 
Margaret  Getman  and  her  children.  This  is  good  cause  for 
dismissing  the  bill.  Margaret  Getman,  according  to  her  own 
evidence  and  that  of  Robert  Getman,  has  an  equal  interest  with 
any  of  the  complainants.  And  if  they  can  sustain  this  bill  fof 
an  account  and  a  conveyance .  for  parcels  of  the  premises,  she 
nan  hereafter  do  the  same  thing  for  another  part. 

VIII.  If  the  complainants  and  Robert  Getman  had  any  joint 
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<:raim  against  the  defendants  founded  on  contract  or  fraud,  the 
release  or  conveyance  made  by  Robert  is  a  bar  to  complainants' 
suit.  [Fitch  V.  Formfin,  14  John.  175.)  A  release  by  one  of 
two  joint  covenantees  binds  both.  "  They  had  a  joint  personaJ 
interest,  and  the  release  or  modification  by  one  would  bind  the 
other."  "  It  is  a  general  principle  of  law,  that  when  two  have 
a  joint  personal  interest,  the  release  of  one  binds  the  other.' 
(3  John.  Rep.  70.) 

IX.  If  the  offer,  as  stated  in  the  bill,  was  made  by  Adam  Get- 
man and  was  binding  on  him,  it  was  upon  condition  that  the  com- 
plainants should  repay  the  money  in  six  years,  and  that  not  hav- 
ing been  done,  all  right  under  the  offer  was  at  an  end.  Although 
the  offer  contains  no  words  of  condition  as  stated  in  the  bill, 
yet  no  one  can  suppose  that  Adam  Getman  was  to  be  bound 
longer  than  six  years,  unless  within  that  time  the  money  waa 
p*id.  If  may  he  said  that  Casper  Getman,  one  of  the  defendants, 
did  in  1828  or  1829,  offer  to  pay,  and  demanded  an  account. 
The  bill  does  not  state  that  he  acted  for  the  complainants. 
Should  it  be  said  that  when  the  offer  was  made  by  Adam  some 
of  the  complainants  were  femes  covert  and  others  were  infants, 
then  Casper  did  not  aet  by  their  authority.  Infants  and  feme 
coverts  are  bound  by  conditions  as  well  as  adults.  (1  Bac.  Abr. 
401,  tit.  Condition,  letter  F.)  If  I  covenant  to  convey  to  an  in- 
fant or  a  feme  covert  if  money  be  paid  in  six  years,  they,  as  well 
as  an  adult,  must  perform  by  the  day. 

X.  If  the  complainants  ever  had  a  right  to  a  conveyance  from 
the  defendants  on  the  payment  of  any  sum  of  money  in  pursu- 
ance of  the  offer  made  by  the  defendant,  Adam  Getman,  they 
have,  by  neglecting  to  offer  to  pay  and  to  ask  for  a  conveyance, 
waived  all  right  to  the  performance  of  the  offer.  {BuUard  v. 
Walker,  3  Joh7i.  Cas.  60.     Jjane  v.  Dickerson,  10  Yerg.  373. 

XI.  The  bill  alleges  that  the  defendant  Adam  Getman  made 
the  offer  to  their  mother,  for  their  benefit,  but  she  had  no  power 
to  accept  the  offer  and  thereby  bind  them.  The  complainants 
have  not  alleged  in  their  bill  that  they,  within  a  reasonable  time, 
or  that  they  ever,  accepted  the  offer,  and  thereby  became  bound 
tj  pay.    They  cannot  therefore  be  entitled  to  any  relief.    The 
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offer  was  made  in  July,  1825,  and  the  complainants,  never  gave 
notice  that  they  accepted  the  oifer  and  would  perform  on  tnelr 
part,  and  they  do  not,  in  their  bill,  allege  that  they  gave  the  de- 
fendants notice  that  they  accepted  the  offer  and  would  pay. 
Were  they  entitled  to  fourteen  years  in  which  to  determine 
whether  they  would  or  would  not  accept  the  offer?  In  the 
case  of  Bullard  v.  Walker,  the  court  held  that  a  delay  of  four 
years,  in  performing,  was  evidence  of  waiver  of  a  written  con- 
tract. Mutual  consent  is  necessary  to  the  creation  of  a  contract ; 
and  it  becomes  binding  when  a  proposition  is  made  on  one  side 
and  accepted  on  the  other.  (2  Kenfs  Com.  476.)  If  a  propo- 
sition be  made,  and  no  time  limited  for  acceptance,  it  must  be 
accepted  within  a  reasonable  time.  The  party  has  no  right  to 
accept  at  any  time  when  he  thinks  fit.  No  one  will  say  14 
years  is  a  reasonable  time  in  which  to  accept  a  proposition,  when 
by  the  terms  of  the  proposition  the  contract  was  to  be  performed 
within  six  years.  There  was  no  acceptance  of  the  offer  by  any 
one  of  the  complainants,  according  to  their  own  showing,  until 
1828  or  1829  ;  and  then  Casper  made  an  offer  which  we  insist 
was  not  in  the  proper  form. 

The  Chancellor.  It  is  not  pretended  in  this  case  that  the 
defendants  were  to  redeem  the  premises  for  the  benefit  of  the 
judgment  debtor,  or  of  any  person  who  had  any  right  to  redeem 
the  same  from  the  sheriff's  sale.  The  substance  of  the  agree- 
ment, as  stated  in  the  bill,  was  that  the  defendants  were  to  sell  and 
convey  the  right  which  they  should  obtain,  by  the  purchase  from 
Tan  Alstyne,  to  the  children  of  the  judgment  debtor,  at  any  time 
within  six  years,  for  the  price  they  should  pay  for  the  same,  with 
the  interest  thereon.  But  there  was  no  agreement  on  the  part  of 
the  children,  or  by  the  mother  in  their  behalf,  that  they  should 
take  the  property  and  pay  the  amount  advanced,  or  even  the  in- 
terest thereon.  The  alleged  agreement  had  therefore  no  consid- 
eration to  support  it,  even  if  it  had  been  reduced  to  writing. 

Again ;  I  see  nothing  in  the  alleged  agreement,  considered  either 
as  a  con  tract,  or  a  trust,  to  take  i  t  out  of  the  operation  of  the  statute 
of  frauds  which  was  in  force  in  1825.     As  the  complainantb 
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had  no  estate  nor  interest  in  the  farm,  the  only  way  in  which 
they  could  be  benefitted  by  the  purchase  of  the  interest  of  Yan 
Alstyne,  by  the  defendants,  was  through  the  medium  of  a  result- 
ing  trust ;  or  under  an  agreement  of  the  defendants  to  sell  and 
convey  the  premises  to  them,  for  the  amount  of  the  purchase 
money  paid  to  Van  Alstyne,  with  interest  thereon.    But  to  con- 
stitute a  resulting  trust,  to  be  established  by  parol  evidence,  it  is 
necessary  that  the  consideration  money  for  the  purchase  should 
belong  to  the  cestui  que  trust,  or  should  be  advanced  by  some  other 
person  as  a  loan  or  a  gift  to  him.     It  was  upon  the  ground  that 
the  purchase  was  in  reality  made  by  the  Boyds,  and  that  the 
money  paid  to  the  grantor  was  in  fact  loaned  to  them  by  the 
person  to  whom  the  legal  title  was  conveyed,  that  this  court  sus- 
tained the  resulting  trust  in  the  case  of  Boyd  v.  McLean.    (1 
John.  Ch.  Rep.  582.)    Chancellor  Kent  says,  in  that  case,  "  the 
ground  upon  which  the  claim  of  the  plaintiffs'  rests,  is  that  the 
$1500  which  Avere  paid  to  T.  Golden  in  1807,  as  the  considera- 
tion for  the  purchase  of  the  premises,  were  the  moneys  of  the 
plaintiffs,  procured  from  the  defendant  as  a  loan  ;  and  that  the 
defendant  took  the  deed  in  his  own  name,  by  agreement,  and 
became  thereby  the  trustee  for  the  plaintiffs."   In  the  present  case, 
there  is  no  pretence  of  a  loan  made  by  the  defendants  to  the  com- 
plainants ;  nor  was  there  any  negotiation  for  the  loan  of  money. 
There  was  no  agreement,  by  any  one,  to  pay  the  money  to  the 
defendants  in  any  event ;  but,  as  it  is  stated  in  the  complainants 
bill,  it  was  a  mere  privilege  of  buying  the  premises,  from  the  de- 
fendants, for  the  $371,  and  interest  thereon,  at  any  time  within 
six  years,  if  they  should  think  proper  to  do  so.     In  other  words, 
the  defendants  agreed  to  sell  the  lands  to  the  complainants  at 
that  price,  subject  to  the  previous  incumbrances  thereon,  if  they 
should  elect  to  purchase  the  same.     It  was  therefore  a  contract 
to  sell  land,  or  an  interest  inland,  within  the  intent  and  meaning 
of  the  ninth  section  of  the  statute  of  frauds.    (1  R.  S.  of  1813,  p. 
78.)    This  contract  was  also  void,  as  being  an  agreement  which 
was  not  to  be  performed  within  one  year  from  the  making  thereof 
If  parol  agreenaents  of  this  kind,  in  favor  of  persons  who  had  no 
previous  interest  in  the  land,  can  be  sustained,  no  purchaser  of 
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reai  estate  will  be  safe ;  and  all  the  benefits  intended  to  be 
secured  by  the  statute  of  frauds  will  be  lost  to  the  community. 
And  the  present  case  is  also  strongly  illustrative  of  the  danger 
of  relying  upon  parol  evidence  to  prove  agreements  of  this  de- 
scription. For  although  several  witnesses  have  testified  upon  the 
subject,  no  two  of  them  agree  in  their  statements  as  to  what  was 
said,  or  promised,  or  agreed  to,  by  the  defendants  or  either  of  them ; 
and  no  one  of  them  proves  such  an  agreement  or  arrangement 
as  these  complainants  have  stated  in  their  bill.  Van  Alstyne 
proves  an  agreement  that  one  of  the  sons  of  the  judgment  debtor 
should  be  at  liberty  to  redeem,  for  the  benefit  of  the  family ;  but 
Wj.thin  what  time,  or  on  what  terms,  he  does  not  state.  J.  T. 
Getrtian,  the  judgment  creditor  and  uncle  of  the  complainants, 
says  the  defendant  A.  Getman  told  him  if  the  boys,  or  any  one  of 
them,  paid  him  the  amount  of  the  two  mortgages  and  the  amount 
of  the  bid,  at  any  time  within  six  years,  he  would  give  them  the 
land.  And  this  witness  agreed  that  he  would  go  to  Van  Alstyne 
and  get  him  to  sell  the  defendants  his  bid,  if  they  would  allow 
the  boys  to  redeem  on  these  terms.  The  mother  of  the  com- 
plainants understood  that  all  of  her  children  were  to  have  six 
years,  or  longer,  to  redeem  the  land  in.  Robert,  the  brother, 
testified  that  the  defendant  A.  Getman  applied  to  the  mother  for 
leave  to  redeem  the  land  for  her  and  her  children,  and  to  give 
them  six  or  seven  years  to  redeem  the  same ;  that  he  wanted  C. 
Getman  .to  go  in  with  him  ;  and  she  agreed  to  it,  on  condition 
that  C.  Getman  should  redeem  it  with  him.  And  the  defen- 
dant C.  Getman,  who  was  examined  as  a  witness  for  his  co-de 
fendant,  testified  that  Robert  applied  to  him  to  assist  him  in 
redeeming  the  land,  and  he  finally  agreed  to  do  so.  But  he  says 
no  time  was  fixed  within  which  Robert  was  to  pay  the  money, 
until  after  the  arrangement  with  Van  Alstyne  was  made.  And 
then  it  was  agreed  that  they  should  wait  upon  him  as  long  as 
the  person  from  whom  they  had  borrowed  the  money  would 
wait  upon  them ;  and  that  Robert  subsequently  declined  paying 
the  money  when  it  became  due,  according  to  his  agreement  with 
the  witness.  It  appears  by  the  testimony  of  another  witness 
«lso,  who  was  the  surety  for  the  money  raised  to  make  the  ten 
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der,  that  Caspar  Getman,  one  of  the  complainants,  then  under- 
stood that  the  bargain  had  been  made  with  Robert ;  and  that  the 
money  was  to  be  tendered  to  enable  him  to  bring  the  suit.  This 
was  previous  to  1830,  when  the  defendant  A.  Getman  compro- 
mised the  claim  of  Robert  under  the  agreement,  and  paid  him  a 
considsrable  sum  to  prevent  *he  necessity  of  a  litigation  with 
him.  Independent  of  the  lega.  objection  to  parol  evidence  to 
prove  the  alleged  contract  with  these  complainants,  the  testi- 
mony does  not  establish  such  an  agreement  as  is  set  up  in  this 
bill ;  and  is  wholly  insufficient  to  overthrow  the  positive  denial 
in  the  answer. 

These  several  objections  being  fatal  to  the  claim  of  the  conr- 
plainants,  it  is  unnecessary  for  me  to  examine  the  questioa 
whether  their  rights,  if  they  ever  had  any,  were  barred  by  the 
statute  of  limitations.  The  decree  appealed  from  is  not  errone. 
ous ;  and  it  miist  be  affirmed  with  costs. 


Perry  vs.  Perry. 

[s.o.2Barb.  Ch.285,  311.] 

Vo  sustain  a  bill,  by  a  husband  against  his  wife,  for  a  separation  froAi  Uia  tai 
'^ard,  under  the  provisions  of  the  13th  section  of  the  act  of  the  lOilt  of  April, 
>824,  it  is  not  sufficient  for  him  to  show  a  single  act  of  violence  on  her  part, 
towards  him,  or  even  a  series  of  such  acts ;  so  long  aa  there  is  ni>  reason  to  sup- 
pose that  he  will  not  be  able  to  protect  himself,  and  his  family,  by  a  proper  exer- 
cise of  his  marital  power. 

}«  such  a  suit  it  is  material  that  the  husband  should  establish  such  a  continued 
course  of  bad  conduct  on  the  part  of  the  wife,  towards  himself  i.nd  those  who  aro 
under  his  piutection  and  rare,  as  to  satisfy  the  court  that  it  is  unsafe  for  him  to 
cohabit,  or  live  with  her.  Hence,  it  is  not  impertment  to  stuie,  in  a  bill  of  this 
nature,  acts  of  violence  and  misconduct,  on  the  part  of  the  defendant,  towards  tbs 
fximplainant's  children  and  other  members  of  his  family. 

This  cause  came  before  the  court  upon  excoptions  to  a  mns- 
te»'s  report,  allowing  forty-three  exceptions  to  the  complainant's 
bill  for  impertinence.  The  bill  was  filed  by  the  husbariO, 
against  his  wife,  for  a  separation'from  bed  and  board,  under  the 
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provisions  of  the  twelfth  section  of  the  act  of  the  10th  of  April, 
1824.  {Laws  of  1824,  ch.  20,  p.  249.)  The  bill,  after  stating 
the  marriage  of  the  complainant  with  the  defendant,  and  the 
situation  of  his  family  at  that  time,  as  well  as  at  the  commence- 
ment of  this  suit,  proceeded  to  state  the  various  acts  of  violence 
and  misconduct  of  the  defendant,  towards  the  complainant  and 
his  children  by  a  former  marriage,  as  well  as  towards  his  two 
children  by  her,  which  rendered  it  unsafe  and  improper  for  him  to 
cohabit  with  her.  As  to  her  actual  misconduct  towards  himself, 
the  bill  stated  that  the  defendant  had  committed  various actsof 
violence  upon  his  person,  the  marks  of  one  of  which  acts  of 
violence  were  visible  for  more  than  two  years ;  that  she  had 
assaulted  and  struck  him  on  several  occasions,  and  had  repeated- 
ly, during  the  year  previous  to  the  filing  of  the  bill  in  this 
cause,  expressed  the  wish  that  he  was  dead ;  that  such  declara- 
tions had  been  made  so  often  recently,  and  with  such  apparent 
earnestness,  as  to  produce  serious  apprehensions  upon  his  mind 
as  to  his  personal  safety ;  and  that  in  consequence  thereof  he 
had,  for  some  time,  lodged  in  a  different  part  of  his  house  from 
that  which  was  occupied  by  her.  The  charges  in  the  bill 
which  were  excepted  to  as  impertinent,  related  to  her  violence 
and  misconduct  towards  his  children,  and  other  members  of  his 
family,  &c. 

/  Rhoades,  for  the  complainant. 

N.  mil  Jr.,  for  the  defendant. 

The  Chancellor.  If  the  exceptions  in  this  case  were 
good  in  substance,  they  are  clearly  defective  in  form.  For,  as 
they  are  allowed  by  the  master,  they  leave  some  parts  of  the  bill 
not  embraced  in  the  exceptions,  perfectly  senseless.  Besides, 
they  are  improper  in  form  in  dividing  up  the  charges  in  the  bill, 
by  several  exceptions  to  different  parts  of  the  same  charge ; 
where  it  was  evident  that  if  any  part  of  the  charge  was  imper 
tiii^nt  the  whole  was  so.  I  have  not  thought  it  necessary, 
however,  to  examine  the  various  exceptions  in  detail,  as  I  have 
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arrived  at  the  cc/riclusion  that  the  several  charges  iii  the  bill, 
covered  by  these  exceptions,  are  pertinent  and  proper.  To  sus- 
tain a  bill  of  this  kind,  by  the  husband  against  the  wife,  it  ia 
not  sufficient  to  show  a  single  act  of  violence  on  her  part  to- 
wards him,  or  even  a  series  of  such  acts ;  so  long  as  there  is  no 
reason  to  suppose  that  he  will  not  be  able  to  protect  himself  and 
his  family  by  a  proper  exercise  of  his  marital  power.  It  is  ma- 
terial, therefore,  that  he  should  be  permitted  to  establish  such  a 
continued  course  of  bad  conduct  on  the  part  of  the  wife,  towards 
himself  and  those  who  are  under  his  protection  and  care,  as  to 
satisfy  the  court  that  it  is  unsafe  for  him  to  cohabit  or  live  with 
her.  The  charges  in  the  bill  which  are  excepted  to,  if  admitted 
by  the  answer,  of  the  defendant,  or  proved  on  the  hearing,  would 
go  far  towards  convincing  me  that  the  complainant's  life  would 
probably  be  in  danger,  should  he  continue  to  reside  under  the 
same  roof  with  her  after  he  should  have  exercised  his  marital 
power  for  the  proper  protection  of  those  under  his  care,  against 
her  repeated  acts  of  violence  and  misconduct.  These  charges 
are,  in  substance,  that  she  drove  his  sick  daughter  C.  from  her  bed, 
beat  and  wounded, her,  and  finally  by  violence  forced  her  tolea^g 
his  house,  and  probably  shortened  her  life  by  breaking  in  her  ribs, 
that  she  drove  his  son  from  the  house  when  he  was  wasting  away 
with  consumption ;  that  she  beat  and  lacerated  her  own  grown 
up  son  in  such  a  manner  as  to  confine  him  to  the  house  for  sev- 
eral days  ;  that  her  conduct  towards  his  daughter  M.,  who  was 
dying  with  the  consumption,  was  such  as  to  render  it  necessary 
for  the  complainant  to  secure  the  room  of  such  daughter  by  locks 
and  bolts,  whenever  he  was  from  home,  to  protect  her  from  the 
violence  of  the  defendant ;  that  the  clergyman,  who  was  called 
to  administer  the  consolations  of  religion  to  the  dying  daughter, 
was  compelled  to  discontinue  his  visits  in  consequence  of  the 
defendant's  conduct  towards  him;  that  .she  beat  her  own  grown 
up  daughter,  pulled  a  handful  of  hair  from  her  head,  and  injured 
her  so  severely  that  she  fainted  ;  that  at  other  times  sKe  struck 
the  same  daughter  with  violence,  threw  a  cup  of  tea  in  her  face, 
struck  her  on  the  head  with  an  earthen  vessel,  threw  her  upon 
the  floor  and  jumped  upon  her,  &c.;  that  she  beat  a  child,  who 
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was  bound  to  her,  so  severely  that  the  child  was  discharged  bj 
the  magistrates ;  that  she  attacked  a  workman,  employed  by 
the  complainant,  with  dangerous  weapons,  and  drove  him  from 
the  house ;  that  by  her  violence  and  misconduct  she  has  dis- 
turbed, and  at  last  compelled  her  husband  to  abandon  his  accus- 
tomed family  worship ;  and  that  she  is  in  the  daily  habit  ot 
using  obscene  and  blasphemous  language  in  presence  of  the  fam- 
ily, and  at  their  meals. 

These  facts,  if  proved,  or  if  admitted  by  the  answer,  will 
have  a  very  great  influence  in  giving  character  to  the  acts  of 
personal  violence  which  are  stated  in  the  bill  as  having  been 
committed  by  the  defendant,  upon  the  complainant.  And  if 
such  facts  are  proper  subjects  of  proof  in  the  cause,  the  com- 
plainant may  state  them  in  a  bill  for  discovery  and  relief. 
{Story's  Eq.  PI.  221,  §  268 ;  Hawley  v.  Wolverton,  5  Paige's 
Rep.  523.) 

None  of  the  exceptions  for  impertinence  in  this  case  were 
well  taken,  and  they  should  not  have  been  allowed  by  the  ex- 
ception master.  The  exceptions  to  the  master's  report  must, 
therefore,  be  allowed ;  and  all  the  defendant's  exceptions  to  the 
bill  must  be  overruled. 


Tyack  aiid  others  vs.  Brumley  and  others. 

The  powers  given  to  the  master  and  wardens  of  the  port  of  New- York  by  the  5th 
section  of  the  act  of  Fetruaiy,  1819,  were  in  the  nature  of  a  franchise;  anawera 
in  their  nature  exclusive,  until  the  legislature  should  think  proper  to  lepe^  or 
n  jdify  the  law,  or  should  authorize  other  persons  to  perform  the  same  duties. 

Tb  It  statute  creates  or  provides  for  the  appointment  of  public  officers,  and  devolves 
•ipon  them  certain  powers  and  duties  which  the  interest  of  the  public  requires 
should  be  performed  by  persons  duly  authorized  and  selected  in  the  mode  prescri- 
bed by  the  legislature.  And  it  is  a  usurpation  of  power  for  another  body  of  men, 
under  a  diSTerent  name  of  office,  to  attempt  to  perform  the  duties  assigned  to  tha 
port  wardens  and  to  establish  a  tariff  of  fees  of  office  for  the  discharge  of  such 
duties. 
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The  chamber  of  commerce  and  the  board  of  underwriters,  of  the  c  ty  of  New-York, 
have  no  right  to  appoint  a  board  of  public  agents  to  discharge  the  ex  officio  duties 
which  the  legislature  has  previously  imposed  upon  a  board  of  officers  to  be  ap- 
pointed by  the  governor  and  senate. 

Port  wardens,  by  the  common  law,  were  not  ex  officio  surveyors  of  damaged  vessels 
or  damaged  goods.  And  the  exclusive  powers  originally  conferred  by  statate,  up- 
on the  master  and  wardens  of  the  port  of  New- York,  as  surveyors,  having  been 
taken  away  by  the  act  of  1819,  such  master  and  wardens  are  no  longer  ex  officio 
surveyors  of  damaged  goods  imported  into  the  city  of  New-York ;  except  in  the 
cases  specified  in  the  fifth  section  of  that  act,  viz :  when  such  damaged  goods'are 
required  to  be  sold,  by  the  owner  or  consignee,  on  account  of  such  damage,  and 
for  the  benefit  of  underwriters  who  do  not  reside  in  New- York. 

But  as  the  statute  does  not  prohibit  the  master  and  wardens  from  acting  as  survey- 
ors in  cases  not  mentioned  in  the  act  of  1819,  it  is  proper  to  have  a  tarifi'  of  fees 
which  shall  apply  to  other  surveys,  in  case  they  shall  be  made  by  such  master 
and  wat  ;i)s,  at  had  been  done  previous  to  that  act.  The  granting  of  a  fixed 
rate  of  Vms  for  t^nioular  services,  however,  does  not,  even  by  implication,  give  to 
the  master  and  wardens  the  exclusive  right  to  perform  such  services ;  nor  does  it 
interfere  with  the  right  of  others  to  perform  similar  services  for  such  persons  aa 
may  think  fit  to  employ  them. 

This  was  an  appeal  from  an  order  of  the  vice:  chancellor  of 
the  first  circuit,  allowing  an  injunction.  The  complainants,  the 
master  and  wardens  of  the  port  of  New- York  and  their  clerk, 
filed  their  bill  in  this  cause  to  restrain  the  defendants  from  inter- 
fering with  their  duties  and  franchises,  as  wardens  of  the  port  of 
New- York.  ^The  bill,  after  stating  the  appointment  of  the  com- 
plainants, and  their  rights  under  the  act  of  1819  relative  to  the 
master  and  wardens,  harbor  masters  and  pilots  of  the  port  of 
New- York,  alleged  that  the  defendants,  intending  to  injure  them 
in  the  enjoyment  of  those  rights,  and  to  deprive  them  of  their 
business  and  emoluments,  had  confederated  and  associated  to- 
gether for  the  purpose,  and  with  the  intent,  of  usurping  the  duties 
of  the  office  of  the  complainants  ;  that  they  had  entered  into  an 
agreement  between  themselves  to  open  an  office,  or  place  of  bu 
siness,  in  New- York,  for  the  transaction  of  the  business  and  the 
performance  of  the  duties  which  belonged  to,  and  would  other- 
wise devolve  upon,  the  complainants  by  virtue  of  their  offices, 
and  had  opened  an  office  or  place  of  business  accordingly ;  that 
tliey  had  issued  circulars,  holding  themselves  out  to  the  public 
as  a  board  of  persons  who  were  authorized  and  competent  to 
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perform,  in  relation  to  marine  surveys,  tiie  duties  of  the  ccm- 
plainants  as  port  wardens ;  that  the  said  confederates  openly 
and  publicly  declared  that  their  design  was  to  put  down  the 
office  of  the  complainants,  by  discharging  the  duties  of  the  same 
themselves,  and  to  deprive  them  of  the  business  and  emoluments 
thereof;  that  for  that  purpose  they  had  assimilated  their  asso- 
ciation and  their  mode  of  doing  business,  as  near  as  might  be,  to 
the  organization  of  the  complainants,  and  had  given  out  that 
they  performed  the  same  duties,  and  might  be  relied  on  by  the 
public  as  more  competent  and  proper  to  discharge  such  duties 
than  the  complainants  :  and  that  they  thereby  deceived  and  de- 
luded persons  connected  with  foreign  vessels  and  merchandize 
who  were  unaccustomed  to  the  laws  and  regulations  of  the  port 
of  New- York,  and  thereby  obtained  the  business  which  properly 
belonged  to  the  complainants,  and  had  exacted  and  received 
therefor  a  large  amount  of  fees  which  would  otherwise  have  been 
received  by  the  complainants.  The  bill  also  charged  that  the 
defendants  as  such  confederates,  had  made  and  executed  surveys 
of  damaged  goods  and  merchandize,  and  made  and  granted  cer- 
tificates, in  apparent  official  form,  similar  to  the  certificates 
granted  by  the  complainants  in  like  cases,  on  board  several  ves- 
sels in  the  port  of  New- York,  specified  in  the  bill,  in  cases  con- 
templated or  referred  to  in  the  act  of  1819  imposing  duties 
belonging  to,  or  which  devolved  upon  the  complainants  by 
virtue  of  their  offices ;  that  they  had  assumed  to  execute  a  sur- 
vey of  the  ship  Florida,  in  the  port  of  New- York,  which  was 
deemed  unfit  to  proceed  to  sea  with  her  cargo,  and  were  then 
engaged  in  such  survey ;  and  that  the  defendants,  although  re 
quested  to  discontinue  such  injurious  acts  persisted  therein,  and 
gave  out  that  it  was  their  deliberate  intention  to  ccjntinue  the 
operations  of  their  said  board,  in  opposition  to  the  complainants, 
and  to  draw  off"  and  deprive  them  of  their  business,  as  far  as 
they  were  able  to  do  so.  The  complainants  therefore  prayed 
that  their  exclusive  right  to  perform  the  business  and  duties  of 
their  said  offices,  and  to  receive  the  fees  and  emoluments  thereof 
might  be  established  by  a  decree  of  the  court ;  and  that  the  de- 
fendants might  be  perpetually  enjoined  from  molesting  them  in 
Vol.  I.  66 


522  CASES  IN  CHANCERY.  [M/i  9 


Tyack  v,  Brumley. 


f 


the  enjoyment  thereof ;  and  for  an  account  of  the  fees  and  emol- 
uments received,  &c.  In  opposition  to  the  app  lication  for  an 
injunction,. the  defendants  put  in  affidavits,  stating  that  they 
had  not  claimed  the  offices  or  names  of  port  wardens,  or  clerl 
of  the  port  wardens  since  the  appointment  of  the  complainants 
but  that  six  of  the  defendants  had  been  appointed  by  the  cham 
er  of  commerce,  and  by  the  board  of  underwriters  of  the  city 
of  New- York,  a  board  of  marine  surveyors,  and  the  other  defen- 
dant had  in  hke  manner  been  appointed  the  clerk  of  such  board. 
And  that  they  had  organized  their  board  accordingly,  and  open- 
ed an  office,  and  given  notice  that  they  had  been  so  appoint- 
ed to  survey  ships  and  merchandize ;  and  that  they  had 
established  a  tariff  of  fees  for  surveys  on  board  of  vessels  and 
on  merchandize,  and  for  surveys  of  vessels  put  into  the  port  of 
New- York  in  distress  and  needing  repairs,  and  for  granting  cer- 
tificates of  such  surveys.  But  the  defendants  denied  that  they 
had  ever  exercised  or  claimed  to  exercise  the  power  to  sell,  or 
to  have  sold  under  their  inspection,  vessels  or  goods  arrived  at 
the  port  of  New-York  damaged,  and  by  the  owners  or  consignees 
required  to  be  sold  at  auction,  on  account  of  such  damage,  for 
the  benefit  of  underwriters  out  of  the  city  of  New- York. 

The  vice  chancellor,  after  hearing  thfe  parties  by  their  counseK, 
m.ide  an  order  for  an  injunction  ;  restraining  the  defendants  from 
disturbing  the  complainants,  or  any  of  them,  in  the  use,  enjoy- 
ment or  exercise  of  the  several  duties  appertaining  to  them  aa 
the  master  and  wardens  of  the  port  of  New- York,  or  as  their 
clerk,  or  taking  the  fees  thereof;  and  particularly  from  acting 
as  surveyors  of  any  vessel  deemed  unfit  to  proceed  to  sea,  and 
from  judging  or  acting  as  judges  of  the  repairs  which  might  ba 
necessary  for  the  safety  of  such  vessel  on  her  intended  voyage ; 
and  from  selling  under  their  inspection,  vessels  or  goods  arriving 
at  the  port  of  New- York  damaged,  and  by  the  owners  or  con- 
signees required  to  be  sold  for  the  benefit  of  underwriters  out  of 
the  city  of  New- York,  and  from  certifying  the  cause  of  such 
damage,  the  amount  of  sale  of  such  vessel  or  goods,  aid  the 
charges  attending  tne  sale ;  and  from  taking  or  making  any 
survey  en  board  of  any  ship  or  vessel,  or  at  anj'  store  in  the 
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city  of  New- York  or  along  the  docks  or  wharves  thereof  on 
damaged  goods,  and  from  giving  or  granting  any  certificate  on 
account  of  damaged  goods ;  and  from  taking  or  making  any 
survey  on  board  of  or  relating  to  any  ship  or  vessel  put  into  tho 
port  of  New- York  in  distress,  to  ascertain  the  damage  sustained 
by  her,  whether  such  ship  or  vessel  should  pay  or  be  liable  to 
pay  foreign  duties  and  tonnage  or  otherwise ;  but  that  the  de- 
fendants should  be  at  liberty  as  individuals,  and  in  common 
with  other  citizens,  to  act  as  surveyors,  appraisers  of  damages, 
arbitrators  or  judges,  whenever  called  upon  and  appointed  by 
the  mutual  consent  and  agreement  of  the  owner  oi-  consignee, 
and  the  domestic  or  resident  underwriter  of  any  ship  or  vessel 
arriving  damaged,  or  of  goods  or  merchandize  damaged,  or  be 
coming  damaged  on  board  any  vessel  in  the  port  of  New- York 
where  all  parties  having  an  interest  in  the  vessel  and  in  the  pros- 
ecution of  her  voyage,  and  in  the  goods,  were  present  and 
thought  proper  to  dispense  with  a  regular  and  official  survey  by 
the  port  wardens,  and  to  employ  the  defendants  in  their  individ- 
ual and  private  capacities  to  perform  the  service ;  provided  they 
were  not  employed  as  legally  constituted  surveyors  of  the  port, 
nor  as  surveyors  to  make  and  certify  surveys  in  the  manner  and 
similitude  of  port  wardens'  surveys,  nor  with  an  intention  that 
their  acts  should  have  the  force  and  efiect  of  port  wardens'  sur- 
veys or  any  other  effect  than  belonged  to  the  acts  of  individuals 
in  a  matter  of  private  business. 
The  following  opinion  was  delivered  by  the  vice  chancellor. 

W.  T.  McCouN  V.  C  The  complainants  are  the  individuals 
who  compose  the  board  of  port  wardens  of  the  port  of  New- 
York,  to  which  office  they  were  appointed  by  the  governor  and 
senate  of  the  state.  The  defendants  are  an  equal  number  of 
persons,  who  have  assumed  the  name  of  "  marine  surveyors  for 
the  port  of  New- York,"  and  have  undertaken  to  perform  many 
of  the  duties  which  the  complainants  claim  to  belor.:g  exclu- 
sively to  them,  by  virtue  of  their  office ;  and  it  is  the  principal 
object  of  the  bill  in  this  cause,  to  restrain  the  defendants  from 
such  interference.    The  bill,  in  the  first  place,,  refers  to  the  law 
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of  the  state  creating  the  office  of  master  and  wardens  of  the  pt  ,rt ; 
and  it  then  shows  that  the  complainants  have  been  dulyappointed, 
and  have  taken  the  oath  of  office,  and  are  in  discharge  of  the  duties 
thereof,  and  as  such  incumbents  they  insist  that  they  are  enti- 
tled to  perform  all  the  duties  and  transact  all  the  business  ap- 
pertaining to  the  office,  and  to  receive  all  the  fees  and  emoluments 
thereof,  but  that  the  defendants,  fraudulently  intending  to  injure 
the  complainants  in  the  enjoyment  of  their  office,  and  to  interrupt 
and  disturb  them  therein,  have  under  various  unfounded  pre- 
tences set  about  depriving  them  of  their  business,  and  have 
opened  an  office  contiguous  and  nearly  opposite  to  the  location 
or  office  of  the  complainants,  in  the  same  street,  from  which  the 
defendants  have  issued  a  circular  and  cards  of  business,  holding 
themselves  out  to  the  public  as  a  board  of  persons  authorized 
and  competent  to  perform  the  duties  of  the  complainants  in  rela- 
tion to  marine  surveys. 

The  defendants  show  by  their  affidavits,  (they  not  having  yet 
answered  the  bill,)  that  having  been  appointed  by  the  chamber  of 
commerce  and  board  of  underwriters  of  the  city  of  New- York, 
to  survey  ships  and  merchandize,  they  issued  a  circular  headed 
"Marine  Surveyors' Office"  and  dated  May  25th,  1843,  announ- 
cing the  fact  of  such  appointment  and  that  they  had  taken  an 
office  67  Wall-street,  for  the  accommodation  of  merchants  and 
masters  of  vessels,  to  be  kept  open  daily  throughout  the  year,  and 
that  their  charges  for  surveys"  would  be  as  follows :  for  every 
survey  on  board  vessels  and  on  merchandize,  f  2 ;  for  every  cer- 
tificate of  the  same,  $1 ;  for  every  survey  on  vessels  put  into 
this  port  in  distress  or  needing  repairs,  $2,50 ;  for  every  certifi- 
cate of  the  same,  $2,50.  They  also  issued  a  card  in  these  words, 
"  Marine  surveyors,  port  of  New- York,  appointed  by  the  Cham- 
ber of  Commerce,  and  board  of  underwriters ;  office  67  Wall- 
street,"  with  their  names. 

The  defendants  also  exhibit  a  certificate  dated,  9th  June,  1843, 
from  the  chamber  of  commerce  and  the  board  of  underwriters, 
stating  that  the  defendants  were  appointed  by  their  respective 
boards  as  suitable  persons  to  act  as  marine  surveyors  for  the  port 
of  New- York,  and  recommending  them  accordingly  in  all  cases 
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where  their  services  might  be  required.  Still,  in  their  affidavits 
they  disclaim  all  interference  with  vessels  or  goods  arriving  al 
the  port  of  New- York  in  a  damaged  state,  which  may  be  requiied 
to  be  sold  at  auction  for  the  benefit  of  underwriters  out  of  the 
city  of  New- York.  They  do  not  however  deny,  what  is  very 
strongly  imputed  to  them  in  the  charging  part  of  the  bill,  viz: 
that  they  have  fraudulently  combined  to  injure  the  complainants, 
to  interrupt  them  in  the  enjoyment  of  their  office,  and  to  deprive 
them  of  the  business  and  emoluments  belonging  to  it.  Nor  do 
they  deny,  that  they  have  set  on  foot  the  plan  of  opening  and 
keeping  an  office  for  that  purpose,  and  that  they  do  openly  and 
publicly  declare,  that  their  design  is  to  put  down  the  office  of 
the  complainants  by  discharging  the  duties  thereof  themselves, 
and  that  they  have  assimilated  their  association  and  their  mode 
and  manner  of  doing  business  as  near  as  may  be  to  the  organ- 
ization and  arrangement  of  the  complainants ;  giving  out  that 
they  perform  the  same  duties  and  may  be  relied  on  as  being 
more  competent,  and  that  their  acts  will  be  more  authentic.  Nor 
do  they  deny,  that  they  have  held  surveys  of  damaged  goods  on 
board  of  a  number  of  vessels,  have  granted  certificates  in  appa- 
rent official  form,  similar  to  certificates  granted  by  the  complain- 
ants in  like  cases ;  and  in  one  instance,  (the  case  of  the  ship 
Florida,)  which  had  finished  taking  in  her  cargo  and  while  in 
port  had  sprung  a  leak,  put  themselves  forward  to  make  the 
necessary  survey  for  repairs,  and  had  either  made  such  survey  or 
were  then  engaged  in  making  it,  in  defiance  of  the  complainants. 
Neither  do  they  deny,  that  the  complainants  have  remonstrated 
with  them  and  requested  them  to  desist,  and  that  they  have  re- 
fused, and  still  give  out  that  it  is  their  deliberate  intention  to 
continue  their  opposition,  and  to  use  all  their  influence  entirely  to 
supplant  them  in  their  official  business. 

These  and  other  similar  charges  in  the  bill,  not  being  denied, 
must  for  the  purposes  of  the  present  application  be  taken  as  true. 
Whether  the  motives  with  which  this  opposition  has  been  got 
up  and  is  persevered  in,  as  charged,  can  have  any  influence  upon 
the  question  of  this  court's  jurisdiction  it  may  become  necessary 
to  inquire.    But  the  first  question  to  be  considered  is,  what  are 
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the  complainants  entitled  to  virtute  officii  ?  Is  it  to  the  sole  tind 
exclusive  enjoyment  of  the  business  belonging  to  the  office  of 
port  wardens  as  established  by  law,  or  is  it  a  business  in  which 
they  may  be  only  allowed  to  participate  in  common  with  others 
who  may  assume  to  perform  the  same  or  similar  functions? 

The  office  of  port  wardens  is  one  of  considerable  antiquity 
even  here.  It  was  established  by  law,  during  the  existence  of 
the  colonial  government,  (1  Smith  Sf  Liv.  160,)  and  it  has  been 
continued  by  repeated  acts  of  legislation  down  to  the  present 
time,  with  but  slight  alterations.  The  last  act  and  the  one  now 
in  force,  so  far  as  regards  the  powers  and  duties  of  port  wardens 
in  respect  to  the  present  question,  was  passed  Feb.  19th,  1819. 
{Laws  of  1819,  ch.  18.)  By  this  law  they  are  made  public  offi- 
cers. They  are  appointed  as  such  by  the  governor  and  senate, 
and  are  organized  as  a  board  or  body  politic,.under  the  name  of 
the  master  and  wardens  of  the  port  of  New- York,  with  power  in 
that  name,  as  a  corporation,  to  sue  for  all  fines,  penalties  and 
forfeitures  arising  under  the  act,  and  to  use  a  common  seal. 
They  take  an  oath  of  office ;  are  required  to  appoint  a  clerk  to 
keep  an  office  open,  where  they  are  to  give  daily  attendance, 
and  where  their  clerk  is  to  keep  a  record  or  book  of  entries  of 
all  their  proceedings,  which  is  to  be  open  to  the  inspection  of  all 
persons  desiring'  it.  The  arrivals  of  all  foreign  vessels  are  to  be 
reported  at  their  office  under  a  penalty  of  $50  for  each  neglect, 
and  certain  fees  are  payable  to  them  with  the  report  of  every 
such  vessel. 

By  the  5th  b. action  of  the  act,  (the  most  important  to  the  pre- 
sent purpose,)  their  powers  and  duties  with  respect  to  the  survey 
of  vessels  and  damaged  goods  are  declared.  Ttiey,  or  any  two 
of  them,  with  the  assistance  of  one  or  more  skilful  carpenters, 
shall  be  surveyors  of  any  vessel  deemed  unfit  to  proceed  to  sea. 
They  or  any  two  of  them  shall  be  judges  of  the  repairs  which 
may  be  necessary  for  the  safety  of  such  vessel  un  the  intended 
voyage.  And  in  all  cases  of  vessels  and  goods  arriving  damaged, 
and  by  the  owner  br  consignee  required  to  be  sold  at  public 
auction  on  account  of  such  damage  and  for  the  benefit  of  under- 
writers out  of  the  city  of  New- York,  such  sale  shall  be  undef 
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their  inspection,  and  when  required  by  the  owner  or  consignee, 
they  shall  certify  the  cause  of  the  damage,  the  amount  of  sale 
of  the  vessel  or  goods,  and  the  charges  attending  the  sale.  For 
these  and  all  other  services  their  compensation  is  fixed  in  the 
6hape  of  commissions  and  fees. 

From  this  brief  analysis  of  the  statute  and  of  the  powers  it  has 
conferred,  and  from  the  fact  that  a  public  office  is  created,  and 
that  the  persons  appointed  to  fill  it  are,  from  the  moment  they 
enter  upon  their  duties,  public  officers,  I  think  it  follows,  that 
their  powers  are  and  necessarily  must  be  deemed  exclusive,  such 
as  no  other  persons  without  a  similar  authority  of  law  are  at 
liberty  to  perform.  The  statute  is  of  itself  a  grant  of  powers 
to  be  exercised  in  the  cases  specified  and  in  the  manner 
pointed  out,  for  the  purpose  of  subserving  the  great  interests  of 
navigation  and  commerce  in  the  port  of  New- York.  It  is  in 
fact  the  grant  of  an  office,  in  the  nature  of  a  franchise,  like  the 
grant  of  a  ferry  or  a  toll  bridge,  or  of  the  right  to  hold  a  public 
fair  or  market ;  and  a  similar  grant,  for  like  purposes,  may  at 
any  time  afterwards  be  made  to  others.  (See  the  great  case  of 
the  rival  bridges,  11  Peters'  Rep.  420,  for  the  principle.)  But 
without  the  grant  of  a  rival  power  from  the  same  authority,  in- 
dividuals have  no  right  to  set  up  a  rival  office  or  business,  and 
assume  to  themselves  the  performance  of  the  same  public  duties 
for  the  like  emoluments.  It  matters  not,  in  my  judgment,  whether 
there  be  any  express  prohibition,  or  restraining  law,  to  prevent 
such  rivalry  or  not.  The  grant  itself  in  the  case  of  an  office  of 
this  sort  implies  a  prohibition  against  its  exercise  by  others,  un- 
less they  can  shoM  an  oqual  authority.  The  language  of  the 
5th  section  is  imperative  and  explicit ;  the  persons  holding  the 
office  shall  be  surveyors;  they  shall  be  judges  of  repairs;  sales 
shall  be  under  their  inspection  ;  and  they  shall  certify  the  rause 
of  damage,  theamount,  and  the  charges  attending  the  sale  This 
is  tantamount' to  saying  they  shall  be  the  surveyors  and  the  judges 
and  the  persons  to  perform  the  other  prescribed  duties,  and  that 
no  other  persons  shall  possess  the  same  or  similar  powers.  • 

Then  to  what  does  this  exclusive  power  particularly  relate, 
and  where  is  its  limit  ?    It  relates  to  the  survey  of  vessels  with 
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a  view  to  ascertain  their  seaworthiness,  and  the  necessity  and 
extent  of  repairs  to  enable  them  to  prosecute  the  voyage  in  which 
they  are  engaged.  It  does  not  of  course  apply  to  or  include 
vessels  lying  in  port  and  requiring  ordinary  repairs  or  overhaul 
ing  previous  to  taking  on  board  a  cargo  ;  for  in  all  such  cases 
the  master  and  owners  being  alone  interested  must  be  left  to  de- 
termine for  themselves  the  repairs  and  outfits,  and  they  may  or 
may  not,  as  they  shall  think  proper,  call  to  their  assistance  third 
persons  to  determine  for  them.  But  this  provision  of  the  law 
does  apply  to  all  cases  of  vessels  actually  engaged  in  the  prose- 
3Ution  of  a  voyage,  which  have  put  into  port,  owing  to  some  dis- 
aster or  injury  sustained,  which  has  interrupted  its  prosecution  ; 
and  also  to  vessels  in  port,  which  having  taken  cargo  on  board, 
and  being  about  to  commence  a  voyage,  have  sprung  a  leak  or 
met  with  some  accident  to  affect  their  safely  on  the  intended 
voyage.  These  are  cases  in  which  the  regular  appointed  master 
and  wardens  of  the  port  have  the  exclusive  right  to  hold  surveys 
and  to  judge  of  the  necessity  and  extent  of  repairs,  and  to  give 
the  proper  directions  therefor. 

The  reasons  for  vesting  this  power  in  persons  selected  for 
their  skill,  and  clothed  with  public  authority,  is  obvious  enough ; 
there  may  be  others  interested  in  the  safety  of  the  vessel  besides 
the  master  and  owners.  Shippers  of  cargo,  passengers  who 
have  embarked  or  placed  property  on  board,  mariners  hired  to  go 
the  voyage,  all  have  a  right  to  the  judgment  of  impartial  and 
disinterested  men  as  to  the  safety  of  the  vessel  and  her  ability  to 
proceed  to  a  successful  termination  of  the  voyage,  whenever  any 
disaster  has  occurred  to  the  vessel  calculated  to  increase  the 
hazard,  or  to  place  their  property  and  lives  in  greater  jeopardy. 
So  with  respect  to  vessels  and  goods  arriving  in  a  damaged  state, 
and  which  in  consequence  thereof,  are  required  to  be  sold  for  the 
benefit  of  underwriters  out  of  the  city  of  New- York,  it  is  conceded 
by  the  defendants,  that  the  power  belongs  entirely  and  exclusively 
to  the  legally  constituted  master  and  wardens  of  the  port,  to 
hold  the  surveys  and  attend  the  sales  and  give  the  necessary 
certificates  of  the  result.  But  it  is  said  they  can  have  no  such 
exclusive  and  compulsory  right  when  a  vessel  and  ffoods  h»7< 
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arrivp.d  in  a  damaged  state,  and  the  same  are  insured  by  resident 
underwriters  wiio  are  present  to  look  after  their  own  interest  in 
the  property.  I  agree  to  this  proposition.  It  must  be  so.  The 
law  appears  not  to  embrace  the  case  in  terms,  and  there  is  no 
reason  why  it  should.  The  owner  or  consignee  and  the  under- 
writers, being  on  the  spot  and  seeing  the  damage,  may  agree 
iipon  the  amount  to  be  paid  for  loss,  without  a  previous  survey ; 
or  they  may  select  any  person  to  appraise  the  damage,  and  agree, 
to  abide  by  his  report,  or  award.  Or  if  they  should  deem  a  sale 
of  the  damaged  property  advisable,  they  may  agree  upon  an 
auctioneer,  and  the  time  and  place  of  sale,  and  may  attend  to 
see  that  the  sale  is  fairly  conducted  ;  and  having  the  result  before 
them,  they  can  then  adjust  and  settle  the  account  of  loss.  So 
likewise  if  the  property  should  be  abandoned  to  the  underwriter ; 
he  being  present  may  at  once  agree  to  accept  it  and  pay  for  a 
total  loss,  and  immediately  take  possession  and  dispose  of  the 
property  in  his  own  way  ;  for  in  all  such  cases  there  is  no  ne- 
cessity for  the  intervention  of  the  law  through  the  medium  of 
public  officers.  But  if  a  regular  and  formal  survey  should  be 
deemed  advisable  or  expedient  for  any  purpose,  on  board  of 
any  ship,  or  vessel,  or  at  any  store  in  the  city  of  New- York,  or 
along  the  docks  or  wharves  thereof,  on  damaged  goods,  or  on 
board  of  any  ship  or  vessel  put  into  the  port  in  distress,  to  ascer- 
tain the  damage  sustained ;  whether  with  a  view  to  a  sale  at 
auction  or  not,  then  it  appears  to  me,  the  port  wardens  are  the 
only  persons  who  can  properly  and  legitimately  make  the  sur- 
veys. Because  the  law  has  prescribed  certain  fees  which  they 
shall  be  allowed  to  take  for  every  such  survey,  and  for  every 
certificate  given  in  consequence  of  finding  damaged  goods,  and 
for  every  certificate  of  damages  sustained  by  every  ship  or  ves- 
sel which  has  put  into  the  port  in  distress.  A  grant  of  fees  or 
perquisites  seems  to  me  necessarily  to  include  within  it  a  grant 
of  the  power  or  authority  to  perform  the  service  for  which  the 
fees  are  given  ;  and  it  follows  also,  that  the  grant  is  and  must  he 
of  an  exclusive  character. 

The  words  quoted  from  the  latter  part  of  the  5th  section  are 
to  this  eflect ;  and  this  construction  does  not  conflict  with  the  lib- 
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erty,  which  the  parties  in  interest  have,  to  dispense  with  surveys 
altogether,  by  their  mutual  agreement,  in  the  cases  which  I  have 
supposed,  or  to  call  in  third  persons,  of  their  own  choosing,  to 
perform  a  mere  friendly,  unotficial  act  between  them.  But  such 
persons  cannot  be  employed  as  legally  constituted  surveyors  of 
the  port ;  nor  as  surveyors  to  make  and  certify  surveys  in  the 
manner  and  similitude  of  -port  wardens'  surveys ;  .or  with  the 
intention  that  they  shall  have  the  same  force  and  effect,  or  any 
other  effect  than  belongs  to  the  acts  of  mere  individuals  in  a 
matter  of  private  business. 

There  is  another  class  of  cases  which  clearly  beIong,to  the 
supervision  of  the  port  wardens,  and  in  which  their  services 
cannot  be  dispensed  with ;  although  there  maybe  no  necessity 
for  effecting  a  sale  either  of  the  vessel  or  goods  arriving  in  a 
damaged  state,  within  the  letter  of  the  statute.  These  are  cases 
in  which  the  government  is  concerned,  in  respect  to  duties. 
The  act  of  congress  (1  Story's  Laws  of  the  U.  S.  625,  §  60,) 
provides  for  the  unloading  of  vessels  free  from  duty,  which  ar- 
rive in  distress  at  ports  to  which  they  are  "not  bound,  upon  the 
production  to  the  collector,  among  other  things,  of  the  certificate 
of  the  port  wardens  of  the  port,  showing  the  necessity  of  un- 
loading the  vessel.  If  there  are  such  officers  as  port  wardens 
at  the  place  of  arrival,  they  are  the  persons,  primarily  and  exclu- 
sively, entitled  to  hold  the  surveys  and  to  grant  the  certificates, 
and  the  collector  is  not  authorized  to  receive  the  certificates  of 
any  other  persons ;  but  if  there  are  no  such  officers  at  the  place, 
then  the  certificate  of  other  persons  may  be  received.  If  thero 
are  any  other  provisions  in  the  revenue  or  navigation  laws  of 
the  country,  having  reference  to  official  acts  of  port  wardens  as 
evidence  for  any  purpose,  then  it  is  also  Clear,  that  in  all  these 
cases  they  have  a  right  to  perform  the  service,  exclusively  of  all 
other  persons,  unless  the  law  admits  of  a  concurrent  authority 
and  right  in  others  to  do  the  same  thing. 

Having  thus  shown  what  appears  to  be  the  just  conclusion  in 
regard  to  the  law  conferring  powers  upon  the  port  wardens,  and 
having  pointed  out  in  what  particulars  it  is  a  grant  of  exclusive 
jpowers  in  virtue  of  their  office,  and  in  what  cases  their  servicee 


1846.]  CASES  IN  CHANCERY.  531 


Tyack  v.  Brumley. 


may  be  dispensed  with,  I  would  now  observe;  that  the  appoint- 
ment which  the  defendants  have  so  publicly  exhibited  from  the 
chamber  of  commerce  and  the  board  of  underwriters,  can  be  of 
no  avail  to  them  against  the  legal  rights  of  the  complainants. 
If  by  that  appointment  it  was  intended,  as  it  purports  on  its  face, 
to  clothe  the  defendants  with  authority  as  "  marine  surveyors  for 
the  port  of  New- York,"  to  act  in  all  cases  where  surveys  might 
be  required  of  vessels  or  merchandize,  and  to  perform  the  same 
duties  in  all  respects  as  port  wardens,  then  they  have  greatly 
mistaken  the  law  and  the  powers  which  these  mercantile  insti- 
tutions possess,  however  venerable  the  one  and  highly  respecta- 
ble both  may  be.  They  have  no  authority  to  make  such  an 
appointment,  or  to  sanction  the  establishment  of  a  self-constitu- 
ted and  organized  body  of  persons,  for  the  purpose  of  supplanting 
the  lawfully  constituted  board  of  port  wardens.  Such  an  at- 
tempt would  be  but  an  act  of  insubordination  to  the  laws  of  the 
state,  if  not  a  downright  usurpation  of  the  powers  of  government, 
which  it  is  hardly  lo  be  supposed  could  have  been  contemplated 
or  intended.  It  is  much  easier  to  believe,  that  what  is  made  to 
assume  the  appearance  of  an  appointment  of  public  officers,  and 
the  establishment  of  a  rival  office  of  marine  surveyors,  was  de- 
signed merely  to  recommend  the  individuals  named  as  suitable 
persons  to  be  employed  in  making  surveys  of  sea  damage, 
wherever  they  can  be  thus  employed  without  encroaching  upon 
the  rights  of  the  complainants.  And  it  is  to  be  regretted  that,  in 
granting  that  favor,  they  had  not  used  words  in  that  limited 
sense,  instead  of  recommending  them  as  "marine  surveyors  for 
the  port"  in  all  cases,  without  discrimination.  It  may  be  further 
observed,  that  if  the  office  of  port  wardens,  as  established  by  law, 
is  a  monopoly,  and  for  that  or  for  any  other  reasons  of  state 
policy  or  expediency  at  this  day  ought  to  be  suppressed,  and 
the  business  thereof  thrown  open  to  free  competition ;  or  if  the 
incumbents,  for  the  time  being,  are  not  so  competent  or  well 
skilled  as  others  may  think  themselves,  or  be  thought  by  others 
to  be,  to  discharge  its  duties,  it  is  not  for  individuals  or  mercan- 
tile associations  or  combinations  of  any  sort  to  take  the  law  into 
their  own  haids  and  treat  it  as  a  dead  letter.    So  long  as  a  law 
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remains  unrepealed,  it  must  be  respected  and  obeyed,  although  it 
may  seem  to  operate  harshly  by  conferring  exclusive  rights  and 
privileges  on  the  few,  at  the  expense  of  the  many.  Courts  of  jus- 
tice are  bound  to  aid  a  party  in  possession  of  rights,  whethei 
they  be  natural  or  artificial,  or  such  as  are  the  mere  creations  of 
law,  whenever  those  rights  have  been  infringed,  or  their  destruc- 
tion is  threatened.  In  the  one  case,  the  grievance  is  redressed 
by  the  award  of  damages — in  the  other,  a  preventive  remiedy 
may  be  sought  for  in  the  extraordinary  powers  of  a  court  of 
equity.  Then  is  the  present  case  one  which  calls  for  the  latter 
remedy,  and  is  it  within  the  well  established  bounds  of  this 
court's  jurisdiction  to  grant  it  ?  It  is  objected  that  there  is  a 
remedy  at  law.  This  may  be  very  true,  but  it  does  not  follow 
that  chancery  may  not  interfere.  An  action  on  the  case,  every 
time  the  complainants'  rights  are  invaded,  would  be  extremely 
troublesome.  It  might  keep  the  complainants  constantly  on  the 
alert  to  find  out  when  they  were  injured,  and  where  to  procure 
the  necessary  witnesses  to  prove  it,  and  from  the  frequency  of 
the  acts,  many  of  them  might  escape  detection.  The  remedy  by 
information  in  the  nature  of  a  quo  warranto,  or  by  indictment, 
as  for  a  misdemeanor,  which  were  suggested  in  argument,  even 
if  the  case  is  within  the  provisions  of  the  statute  on  either  of 
those  subjects,  which  is  at  least  doubtful,  (2  R.  S.  581,  §18;  id. 
696,  §  39,)  might  not  afford  that  full  and  adequate  relief  to  which 
the  complainants  are  entitled.  It  is  an  old  saying,  that  preven- 
tion is  better  than  cure,  and  it  holds  good  in  cases  of  this  sort. 

Again ;  it  is  contended  that  the  complainants  should  establish 
their  rights  by  a  judgment  at  law,  before  coming  into  the  court 
of  chancery.  This  the  court  will  sometimes  require.  In  cases 
of  doubt  or  difficulty  upon  the  law,  or  the  facts,  it  is  discreet  to 
await  the  decision  of  a  court  of,  law  upon  the  legal  right  set  up. 
But  where  a  clear  case  of  a  statutory,  or  common  law  right  is 
presented,  and  the  party  is  in  the  possession  and  enjoyntent  ot 
the  right,  which  is  being  daily  and  continually  violated,  this 
court  may,  and  often  does,  interfere  without  waiting  the  pre- 
vious action  of  another  court.  (9  John.  Rep.  569,  5'*0,  and 
585  587.) 
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Witii  regard  to  the  jurisdiction  of  the  court  of  chancery,  hi 
cases  of  this  sort,  I  think  it  is  abundantly  established.  Cases 
liave  occurred  perfectly  analagous  in  principle,  in  which  the 
power  of  this  court  by  injunction  has  been  exercised  without 
hesitation,  and  such  cases  are  high  authority  as  precedents. 
Indeed,  it  has  become  a  familiar  head  of  equity  jurisdiction  to 
protect,  by  injunction,  statutory  rights  and  privileges  which  are 
threatened  to  be  destroyed,  or  rendered  valueless  to  the  party 
by  the  unauthorized  interference  of  others.  The  first  case  I  shall 
refer  to,  is  The  Croton  Turnpike  Company  v.  Ryder,  (1  John. 
Ch.  R.  611,)  where  Chancellor  Kent  held  it  to  be  settled,  that 
an  injunction  is  the  proper  remedy  to  secure  to  a  party  the  en- 
joyment of  a  statute  privilege  of  which  he  is  in  the  actual  pos- 
session, and  when  his  legal  title  is  not  put  in  doubt.  The 
English  books,  he  observed,  were  full  of  cases  arising  under  this 
head  of  equity  jurisdiction  ;  but  it  was  unnecessary  to  enter  into 
a  discussion  of  them,  for  the  point  had  been  then  recently  set- 
tled in  this  state  on  an  appeal  in  the  case  of  Livingston  ^  Ful- 
ton. V.  Van  Ingen  et  al.  in  error,  (9  John.  Rep.  507.)  The 
jurisdiction  he  considered  very  benign  and  salutary ;  for  without 
it  the  party  would  be  exposed  to  constant  and  ruinous  litigation, 
as  well  as  to  have  his  rights  excessively  impaired  by  frauds 
and  evasion.  The  case  referred  to  deserves  a  farther  notice  as 
being  peculiarly  applicable  to  the  one  in  hand.  It  arose  out 
of  the  grant  of  the  legislature  to  Messrs.  Livingston  and 
Fulton,  of  an  exclusive  right  to  navigate  the  waters  of  the  Hud- 
son, by  steamboats,  for  the  period  of  thirty  years.  The  defen- 
dants, disregarding  that  act  of  the  legislature,  built  and  put  a 
steamboat  upon  the  river,  in  opposition  to  the  complainants. 
They  filed  their  bill  for  an  injunction,  and  upon  an  order  to 
show  cause  before  the  then  Chancellor  Lansing,  he  refused  the 
injunction,  upon  which  the  complainants  appealed  to  the  court 
for  the  correction  of  errors.  The  defendants  insisted,  that  the 
grant  was  void  on  two  grounds ;  1st.  That  it  interfered  with  the 
pcwer  which  belonged  entirely  to  congress  to  promote  the  pro- 
gress of  science  and  the  useful  arts  by  securing  to  authors  and  in- 
ventors the  exclusive  right  for  limited  times  j  and  2d.  That  it 
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interfered  with  another  power  vested  in  congress  by  ti  ic  consti 
tution,  viz.  that  of  regulating  commerce  with  foreign  nations 
and  among  the  several  states.  And  furthermore,  that  if  tha 
grant  was  such  as  the  state  legislature  had  a  right  to  make, 
the  complainants  should  be  left  to  the  remedy  which  the 
legislature  had  in  the  act  itself  provided,  viz.  a  forfeiture  of  the 
boats;  and  that  at  all  events  the  court  of  chancery  ought  not 
to  interfere  by  injunction  until  those  questions  of  law  were  de- 
termined, and  the  complainants'  right  to  the  exclusive  naviga- 
tion of  the  river  was  established.  It  was,  however,  decided  by 
the  unanimous  opinions  of  the  judges,  to  be  a  proper  case  for 
the  interference  of  the  court  by  injunction,  even  in  that  prehm- 
inary  stage  of  the  cause.  That  the  chancellor  ought  to  have 
granted  it,  enjoining  the  defendants  until  the  hearing  of  the 
cause;  and  then  to  be  made  perpetual,  if  the  claim  should  be 
sustained.  And  the  cause  was  remitted  to  the  chancellor,  witl: 
directions  to  issue  the  injunction.  Although  some  years  after- 
wards the  Livingston  and  Fulton  monopoly  of  steamboat  navi- 
gation in  the  waters  of  New- York  was  destroyed,  by  the 
decision  of  the  supreme  court  of  the  United  States,  in  the  great 
case  of  Gibbons  v.  Ogden,  (9  Wheat.  Rep.  1,)  upon  the  consti- 
tutional objection  of  its  grant  being  repugnant  to  the  power 
vested  in  congress  to  regulate  commerce,  which  was  held  to  be 
exclusively  there,  and  no  part  of  which  could  be  exercised  by  a 
state ;  yet  that  decision  did  not  reach  the  point  of  chancery 
iurisdiction,  to  sustain  a  statutory  right,  or  privilege,  under  a 
supposed  valid  grant,  by  its  injunction,  and  that,  too,  in  the  in- 
ception of  the  controversy,  before  the  merits  can  be  finally  deter- 
mined. So  far  from  its  impugning  the  doctrine  of  the  state 
court  upon  that  subject,  the  same  high  tribunal,  in  the  case 
of  Osborn  v.  The  Bank  of  the  United  States,  (9  Wheat.  739,) 
decided  at  the  same  term,  held  that  an  injunction  was  properly 
granted  to  prevent  the  fralnchise  of  a  corporation  from  being 
destroyed,  as  well  as  to  restrain  a  party  from  violating  it  by  at- 
tempting to  participate  in  its  exclusive  privileges.  The  remarks 
of  Chief  Justice  Marshall,  in  hi?  opinion  of  that  case,  in  pages 
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841,  842,  have  a  strong  bearing  in  more  respects  than  one  on 
ihe  case  in  hand. 

In  The  Newburgh  Turnpike  Co.'v.  Miller,  (5  John.  Ck.  B. 
101,)  Chancellor  Kent  again  holds  to  this  general  doctrine,  that 
where  one  has  a  grant  of  a  ferry,  Ijridge,  or  road,  with  the  ex- 
clusive right  of  taking  tolls,  the  erection  of  another  ferry,  bridge, 
or  road,  so  near  to  it  as  to  create  a  competition  injurious  to  such 
franchise,  is,  in  respect  to  such  franchise,  a  nuisance,  and  this 
court  will  grant  a  perpetual  injunction  to  secure  the  enjoyment 
of  the  statute  franchise,  and  prevent  the  Use  of  the  rival  estab- 
lishment. 

I  may  safely  rest  upon  these  authorities  as  perfectly  decisive 
of  the  present  application,  for  I  know  not  how  to  distinguish 
this  case  in  principle,  or  on  what  ground  to  place  it,  where  it 
will  be  beyond  the  reach  of  their  direct  influence. 

It  is  unnecessary,  therefore,  to  consider  very  particularly  an- 
other ground  on  which  the  extraordinary  powers  of  a  court  of 
equity  are  sometimes  invoked.  It  is  this — that  supposing  tho 
complainants  have  not  the  exclusive  right  to  perform  the  duties 
which  port  wardens  have  been  accustomed  to  perform,  yet, 
being  organized  as  a  board,  or  public  otfice,  the  defendants  have 
no  right,  with  the  motives  and  intentions  imputed  to  them  and 
not  yet  denied,  to  establish  a  rival  office  with  a  precisely  similar 
organization  for  doing  business.  That  although  they  have 
adopted  a  different  name,  it  is  such  an  assimilation  of  their  busi- 
ness and  calling,  with  that  of  the  complainants,  as  is  calculated 
to  mislead  the  public,  and  to  produce  deception  and  fraud. 
Numerous  cases  have  occurred  of  that  character,  in  which  the 
court,  both  here  and  in  England,  has  promptly  interfered  to 
prevent  the  mischief.  One  of  the  most  striking  is  the  Omnibus 
case,  (2  Keen's  R.  213,)  cited  by  the  chancellor  in  Bell  v. 
Locke,  (8  Paige,  76.)  There  an  injunction  was  granted,  and  was 
sustained  upon  an  appeal ;  to  prevent  the  defendant  from  running 
an  omnibus,  having  upon  it  such  names,  words  and  devices,  as 
tc  form  a  colorabid  imitation  of  the  names,  words  and  devices, 
wnich  had  previously  been  placed  on  the  omnibuses  of  the 
plaintiff,  with  the  evident  intention  of  obtaining  a  part  of  the 
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business  by  misleading  and  deceiving  the  public.  According 
to  the  bill  of  the  port  wardens,  th^ir  case  would  seem  to  bfe 
brought  within  that  principle.  But  it  is  not  necessary  to  placo 
the  decision  which  I  am  now  called  upon  to  make,  upon  that 
ground.  The  other  view  of  the  case,  which  I  have  endeavoivd 
to  present,  entitles  the  complainants,  in  my  opinion,  to  an  in- 
junction, though  not  to  the  full  extent  prayed  for ;  inasmuch  as 
the  defendants,  individually,  have  a  right,  in  common  with- all 
other  citizens,  to  be  employed  to  make  surveys,  to  appraise 
damages,  and  arbitrate  whenever  called  upon,  or  requested  to 
do  so  by  the  mutual  consent  of  the  swner,  or  consignee,  and 
the  domestic  or  resident  underwriters  upon  vessels,  or  goods 
arriving  damaged,  or  becoming  damaged  in  port,  where  all  par- 
ties in  interest  are  present  and  think  proper  to  disjDense  with  a 
regular  and  official  survey  by  the  port  wardens,  and  to  employ 
them  in  their  private  capacities  as  citizens,  or  individuals,  to 
perform  the  service.  With  this  modification,  or  exception,  the 
injunction  must  be  granted  as  prayed  for. 

There  is  another  objection,  rather  of  form  than  of  substancCj 
which  was  taken  upon  the  argument,  and  must  not  be  entirely 
overlooked.  The  objection  is,  that  the  bill  is  erroneously  filed 
in  the  individual  names  of  the  master  and  wardens,  and  their  clerk, 
and  that  it  should  be  in  their  corporate  name.  This  objection, 
1  think,  is  not  well  taken.  They  are  a  corporation  for  certain 
purposes,  that  is  to  say,  they  have  a  name  in  law  by  which 
they  may  sue  for  fines  and  penalties,  which  the  law  itself  im- 
poses in  certain  cases.  But  in  all  other  cases,  and  in  all  matters' 
of  business,  they  are  so  many  individuals  associated  together  foi 
one  common  object,  in  which  they  are  all  interested,  and  the 
income  and  emoluments  of  which  are  equally  divided  among 
them.  They  have  a  common  benefit,  and  bear  a  common  bur- 
then as  partners ;  and  for  any  injury,  or  disturbance  which 
affects  that  common  interest,  I  can  perceive  no  difficulty  in 
allowing  them  to  pursue  the  appropriate  remedy  in  their  own 
proper  names. 
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F.  B.  Cutting,  for  the  appellants. 

B.  F.  Butler  Sf  H.  S.  Mackay,  for  the  respondents. 

1 
The  Chancellor.     The  principal  question  in  controversy 

between  these  parties  at  the  time  of  the  making  of  the  order 
appealed  from,  has  since  been  disposed  of;  by  the  act  of  March, 
1844,  declaring  the  rights,  and  for  the  relief,  of  the  master  and 
wardens  of  the  port  of  New-York.  By  that  act,  the  defendants, 
as  well  as  all  other  persons,  are  expressly  prohibited  from  per- 
forming, or  exercising,  or  attempting  to  perform  or  exercise, 
any  of  the  powers,  functions,  or  duties  of  the  master  or  wardens 
of  the  port  of  New-York,  conferred  on,  or  required  of  them  by 
law,  or  by  the  act  of  February,  1819,  or  from  receiving  any  fee  or 
reward  for  any  such  service ;  which  powers,  functions  and  du- 
ties are  declared  to  be  exclusively  vested  in,  and  to  belong  to, 
the  master  and  wardens  of  the  port  of  New-York,  by  virtue  of 
their  offices.  {Laws  of  1844,  p.  81,  §  1.)  Under  that  act, 
whatever  the  complainants  are  authorized  to  do  by  virtue  of 
their  offices,  the  defendants  and  all  others  are  prohibited  from 
doing,  under  a  heavy  penalty.  It  appears  to  be  useless,  there- 
fore, to  spend  much  time  in  examining  the  question,  whether 
the  powers  of  the  complainants  in  this  respect  were  exclusive 
before  the  passage  of  the  act  of  March,  1844.  I  agree,  however, 
with  the  vice  chancellor,  that  the  powers  given  to  the  com- 
plainants by  the  fifth  section  of  the  act  of  February,  1819, 
{Laws  of  1819,  p.  13,)  were  in  the  nature  of  a  franchise,  and  in 
their  nature  exclusive,  until  the  legislature  should  think  proper 
to  repeal  or  modify  the  law,  or  should  authorize  others  to  per- 
form the  same  duties.  The  statute  creates,  or  provides  for  the 
appointment  of  public  officers,  and  devolves  upon  them  certain 
powers  and  duties  which  the  interest  of  the  public  requires 
should  be  performed  by  persons  duly  authorized  and  selected 
in  the  mode  prescribed  by  the  sovereign  power  of  the  state.  It 
was  a  palpable  usurpation  of  power,  therefore,  for  another  body 
of  men  to  attempt,  under  a  different  name  of  office,  to  perfonn 
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the  duties  assigned  to  these  officers,  and  to  establish  a  tariff  of 
fees  of  office  for  the  discharge  of  such  duties. 

I  have  no  doubt  that  the  chamber  of  commerce,  and  the  boajd 
of  underwriters  of  the  city,  would  be  perfectly  safe  persons  ta 
fcntrust  with  the  selection  of  officers  to  perform  these  particulai 
jduties.  But  the  sovereign  power  of  the  state  had  not  thought 
proper  to  entrust  them  with  that  selection.  They  therefore  mis- 
took the  duty  which  they  owed  that  sovereign  power,  when 
they  assumed  to  constitute  a  board  of  public  agents,  to  discharge 
the  duties  which  the  legislature  had  conferred  upon  a  board  of 
officers  to  be  appointed  by  the  governor  and  senate. 

The  injunction  granted  in  this  case  is  too  broad,  however ;  as 
it  protects  the  complainants  in  the  enjoyment  of  privileges  which 
are  not  conferred  upon  them  by  the  act  of  February,  1819,  and 
which  do  not  therefore  belong  to  them  by  virtue  of  their  offices 
Port  wardens,  by  the  common  law,  were  not  ex  officio  surveyors 
of  damaged  vessels  or  damaged  goods.  The  only  exclusive 
powers  which  the  complainants  can  rightfully  claim  then,  as 
surveyors,  are  those  which  are  conferred  upon  them  by  statute. 
By  the  colonial  act  of  1761,  to  prevent  frauds  in  the  sale  of 
damaged  goods  imported  into  this  colony,  (1  Van  Schaack's 
Laws,  394,)  all  damaged  goods  sold  for  account  of  the  insurers 
were  required  to  be  surveyed  by  the  master  or  one  of  the  war- 
dens of  the  port  of  New- York,  and  to  be  sold  at  public  vendue 
under  his  direction.  And  he  was  to  give  a  certificate  of  such 
survey  and  sale,  and  was  allowed  certain  fees  for  his  services. 
Two  years  afterwards,  the  provisions  of  an  act  of  1759  were  re- 
enacted,  whereby  the  master  and  wardens  of  that  port  were  by 
statute  appointed  ex  officio  surveyors  for  the  surveying  of  all 
damaged  gdods  brought  into  the  port  of  New- York  in  any  ship 
or  vessel ;  and  were,  with  the  assistance  of  one  or  more  able  car- 
penters, to  survey  all  vessels  that  should  be  deemed  unfit  to  pro- 
ceed to  sea,  and  to  give  certificates  under  their  hands  and  seals, 
(fcc.  And  fees  were  allowed  them  for  such  surveys  and  certifi- 
cates. The  act  also  declared  that  no  survey  on  such  goods  or 
vessels,  performed  or  made  in  any  other  manner,  should  be  valid 
or  authentic.  (2  Idem,  435,  §  6.)    The  provisions  of  this  section 
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were  incorporated  into  the  eighth  section  of  the  act  of  1784,  on 
the  same  subject.  (1  Greenl.  Laws,  89.)  And  these  several 
powers  to  the  master  and  wardens,  as  surveyors,  were  continued 
in  the  several  revisions  previous  to  the  act  of  1819.  But  in  that 
act  the  words  "  shall  be  surveyors  of  all  damaged  goods  brought 
into  the  said  port  of  New-York,  in  any  ship  or  vessel,"  which 
were  contained  in  the  308th  section  of  the  revised  act  of  1813, 
(2,  R.  L.  of  1813,  p.  459,)  were  left  out.  In  other  words,  so 
much  of  the  previous  statutory  provisions  on  the  subject  of  sur- 
veys as  declared  that  the  master  and  wardens  of  the  port  of  New- 
Yor]i  should  be  ex  officio  surveyors  of.  all  damaged  goods 
brought  into  that  port  in  any  ship  or  vessel,  was  repealed  by  the 
legislature  after  it  had  been  in  force  about  sixty  years.  Whether 
this  repeal  was  intentional,  or  merely  accidental,  it  is  not  mate- 
rial now  to  inquire.  It  is  sufficient  to  say  that  the  complainants 
are  no  longer  ex  officio  surveyors  of  damaged  goods  imported 
into  the  city  of  New-York,  except  in  the  cases  specified  in  the 
fifth  section  of  the  act  of  1819.  That  is,  when  such  damaged 
goods  are  required  to  be  sold  by  the  owner  or  consignee,  on  ac- 
count of  such  damage,  and  for  the  benefit  of  underwriters  who 
do  not  reside  in  New- York.  The  statute  does  not  prohibit  the 
master  and  wardens  from  acting  as  surveyors  in  cases  not  men- 
tioned in  the  act  of  1819  ;  and  it  was  therefore  very  proper  to 
have  a  tariff  of  fees  which  should  apply  to  other  surveys  in  case 
they  should  be  made,  by  such  master  and  wardens,  as  had  there- 
tofore been  done.  But  the  granting  of  a  fixed  rate  of  fees  for 
particular  services,  does  not,  even  by  implication,  give  the  com- 
plainants the  exclusive  right  to  perform  such  services,  or  inter- 
fere with  the  right  of  others  to  perform  similar  services,  for  such 
persons  as  may  think  fit  to  employ  them. 

The  order  appealed  from  must  therefore  be  modified  so  as  to 
limit  its  operation  to  the  cases  in  which  the  complainants  are 
expressly  authorized  to  act  as  surveyors,  judges  of  repairs,  or  in 
superintending  sales,  or  in  giving  certificates,  by  the  fifth  section 
of  tiie  act  of  February,  1819.  And  neither  party  is  to  have  costs 
against  the  other  on  this  appeal. 

The  objection  that  the  suit  should  have  been  in  the  artificial 
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name  in  whuih  the  complainants  are  authorized  tt»  sue  for  t^eur 
fees,  is  not  well  taken.  The  injury  complained  of  is  an  inji^rj 
to  the  complainants  as  individuals  having  a  joint  and  comm-m 
interest ;  and  the  suit  was  therefore  properly  brought  in  thi  ii 
own  names.(a) 

(o)  Upon  the  argument  of  this  case,  the  counsel  for  the  appellants  referred  t>  4 
decision  made  by  the  Hon.  Samuel  R.  Betts,  in  the  district  court  of  the  United  Sta'oa 
for  the  southern  district  of  New- York,  on  the  10th  of  September,  1844,  in  the  case  of 
Wight  and  others  v.  Curtis^  in  which  some  of  the  questions  above  discussed  by  ti»fl 
chancellor,  were  very  ably  examined  by  Judge  Betts.  The  following  is  the  opinion 
delivered  by  his  Honor  in  the  case  referred  to : 

S.  R.  Betts,  ^udge.  In  the  decision  of  this  case,  I  shall  forbear  the  review  ol 
several  topics  discussed  with  great  fulness  and  learning  on  the  hearing.  Under  the 
construction  I  give  the  52d  section  of  the  act  of  1799,  it  does  not  become  necessary 
to  consider  the  origin  of  the  powers  of  the  port  wardens  of  this  port,  or  the  just  extent 
of  those  powers  under  the  statutes  of  the  state,  or  the  conveniency  or  fitness  of  the 
jsage,  prevailing  with  the  custom  house  here,  to  call  for  their  official  certificates  in 
cases  of  goods  damaged  on  the  voyage  of  importation,  for  which  a  deduction  of  duties 
Bhall  be  claimed,  nor  to  investigate  and  determine  the  right  of  marine  surveyors,  un- 
der private  appointment,  to  perform  that  service. 

The  facts  presenting  the  question  in  contestation  between  the  parties,  are,  that  the 
ship  Sheffield,  when  coming  into  this  port,  in  November  last,  and  in  charge  of  a 
pilot,  grounded  in  a  heavy  wind  and  filled  and  sank.  She  was  subsequently  raised 
and  towed  to  the  city,  and  her  cargo  unladen ;  and  by  consent  and  at  the  instance  of 
all  parties  interested,  it  was  ordered  by  the  collector  to  be  deposited  in  a  public  store 
house.  The  dutiable  goods  of  the  plaintiffs  on  board  the  ship,  were  damaged  by 
sea  water  on  the  occasion,  to  the  amount  of  60  per  cent,  on  the  value.  The  plain- 
tiflTs  produced  certificates  of  the  port  wardens  of  surveys  of  all  their  packages  except 
r)ne,  and  asked  and  had  allowed  them  by  the  collector,  an  appraisement  of  the  dam- 
ages so  incurred  by  those  packages.  In  respect  to  the  pabkage  in  question,  the 
plaintiffs  offered  to  the  collector  the  sworn  survey  and  appraisement  of  Alexander 
Cartwright,  (representing  himself  to  be  a  person  "  selected  by  the  parties  interested,} 
to  survey,  appraise,  arbitrate  and  judge  of  vessels  and  goods  arriving  damaged,  or 
becoming  damaged  in  the  port  of  New- York,"  certifying  that  he  had  taken  a  strict 
and  careful  survey  of  the  goods  in  question,  and  found  them  to  have  been  damaged 
on  the  voyage  of  importation.  Also  the  deposition,  of  the  master  of  the  ship,  proving 
the  wreck  and  injury  to  the  cargo  in  consequence.  An  exception  was  taken  on  the 
argument,  to  the  admissibility  of  this  deposition,  because  the  attestation  was  taken  be- 
fore a  state  magistrate,  not  authorized  to  administer  oaths  to  be  used  in  the  United 
States  tribunals.  I  think  this  objection  cannot  prevail,  for  the  attestation  on  oath,  to 
Buch  a  document,  is  not  required  by  any  act  of  congress ;  and  if  it  was,  the  coUectol 
■hould  have  put  his  refusal  to  receive  the  affidavit,  upon  the  ground  of  the  defect  of  au< 
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thority  in  the  officer  taking  the  oath,  so  that  the  iiregularity  might  have  been  rectified  at 
the  time,  and  he  would  not  be  permitted  to  start  the  objection  on  the  final  argument. 
His  acceptation  of  the  deposition  will  be  deemed  a  waiver  of  any  informalityin  the  jurat, 
particularly  as  the  paper  was  addressed  to  him,  and  was  to  have  no  other  operation 
than  to  guide  his  decision  on  the  claim  of  the  importer  to  have  his  goods  appraised, 

The  collector,  by  his  letter  of  Nov.  23, 1843,  to  the  plaintiffs,  stated  that  according 
to  the  instructions  which  he  had  received  from  the  secretary  of  the  treasury,  the  cer- 
tificate of  damage  must  be  given  by  a  port  warden,  and  added :  "that  if  within  ten 
days  after  the  landing  of  the  goods,  such  certificate  shall  be  presented,  orders  will  be 
given  for  an  appraisement."  The  particular  certificate  not  being  furnished,  the  ap- 
praisement was  refused  and  the  plaintiffs  paid  the  full  duties  charged,  $103,14  on  this 
package,  making  their  protest  at  the  time ;  and  then  brought  this  action  in  a  state 
court,  tw  recover  back  60  per  cent,  thereof,  being  $67,05,  with  interest  from  Nov.  25, 
1843.  The  action  was  removed  to  this  oc  urt  pursuant  to  the  act  of  congress  of 
March  2,  1833.  A  letter  of  the  secretary  of  the  treasury,  dated  July  13,  1843,  to 
the  collector,  ratified  his  decision  in  a  pre^ous  case,  rejecting  the  certificate  of  dam- 
age given  by  the  marine  surveyors  appointed  by  the  chamber  of  commerce  and 
board  of  underwriters  of  the  port  of  New-York,  and  approved  the  practice  of  requir- 
ing the  certificate  of  damage  to  be  given  by  the  port  wardens ;  as  being  not  only  in 
accotdance  with  the  52d  section  of  the  act  of  1799,  but  as  that  which  most  nearly 
conforms  with  its  provisions. 

Some  criticism  was  made,  upon  the  argument,  as  to  the  proofs  of  damage :  and 
their  sufficiency  to  establish  the  fact,  was  questioned.  But  as  the  objection  on  the  trial 
referred  essentially  to  their  admissibility,  and  the  fact  and  extent  of  damage  was  not 
made  a  prominent  point,  I  shall  regard  the  testimony,  if  competent,  sufficient  to  have 
justified  the  jury  in  finding  for  the  plaintiffs.  And  the  court,  on  a  case  made,  will 
draw  the  same  inferences  from  the  evidence  a  jury  would  be  warranted  in  drawing. 
(14  JbAns.  215,  216.  15  Id.  409,  6  Cowen,  632.)  It  was  also  suggested,  that 
the  collector  rightfully  refused  the  request  of  the  plaintiffs,  because  they  asked  the 
appointment  of  merchant  appraisers,  conformably  to  the  act  of  1 795,  when  the  act  of 
1823  had  abolished  that  mode  of  appraisement,  and  designated  official  appraisers 
who  alone  possessed  authority  to  make  the  appraisement.  This  was  clearly  a  mere 
misapprehension  in  the  form  of  application,  a  mistake  which  the  collector  does  not 
regard,  for  he  avowed  his  reidiness  to  act  under  the  appHcanon,  on  being  furnished 
the  partibular  certificate  he  required  ;  and  accordingly  the  error  of  the  plaintifis  in  the 
designation  of  the  appraising  officers  can  stand  in  no  way.  against  the  rights  in  the 
matter.  The  court  will  regard  it  as  the  collector  did,  a  request  to  have  the  appraise- 
ment made  conformably  to  the  law.  The  essential  question  to  be  disposed  of,  is  then, 
whether  the  plaintiffs,  on  the  facta  and  circumstances  of  this  case,  were  bound  to  pro- 
duce a  certificate  of  the  port  wardens,  before  the  appraisement  and  a  deduction  of 
duties  because  of  such  damages  could  be  claimed  by  them. 

This  inquiry  turns  upon  the  construction  to  be  given  to  the  52d  section  of  the  act  of 
March  2,  1799.  It  enacts  that  all  goods,  wares  and  merchandize  of  which  entry 
•hall  be  made  incomplete,  or  without  the  specification  of  particulars,  either  for  want 
•f  the  original  inToice  or  invoices,  or  for  any  other  cause,  or  whicii  shall  have  receiied 
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damage  during  the  voyage,  to  be  ascertained  by  the  proper  officers  of  Jie  port  or  dis- 
trict in  which  the  said  goods,  wares  or  merchandize  shall  arrive,  shall  be  con- 
veyed to  some  warehouse  or  storehouse  to  be  designated  by  the  collector,  in  the  par* 
eels  or  packages  containing  the  same,  there  to  remain  with  due  and  reasonable  cai«, 
at  the  expense  and  risk  of  the  owner  or  consignee,  under  the  care  of  some  ^ojper 
officer  until  the  particulars,  cost  or  value,  as  the  case  may  require,  shall  have  beea 
ascertained,  either  by  the  exhibition  of  the  original  invoice  or  invoices  thereof,  or  by 
appraisement  at  the  option  of  the  owner,  importer  or  consignee,  in  manner  hereafter 
provided,  and  until  the  duties  thereon  shall  have  been  paid  or  secured  to  be  paid, 
and  a  permit  granted  by  the  collector  for  the  delivery  thereof.  And  for  the  appraise> 
ment  of  goods,  wares  and  merchandize  not  accompanied  with  the  original  invoice  of 
their  cost,  or  to  ascertain  the  damage  thereon  received  during  the  voyage,  it  shall  bo 
lawful  for  the  collector,  and  upon  request  of  the  party  he  is  required,  to  appoint  one 
merchant,  and  the  owner,  importer  or  consignee  to  appoint  another,  who  shall  ap- 
praise or  value  the  said  goods,  wares  or  merchandize  accordingly :  which  appraise- 
ment shall  be  subscribed  by  the  parties  nfcking  the  same,  and  be  verified  on  oath  or 
afBrmation  before  the  said  collector :  which  oath  or  affirmation  shall  be  in  the  form 
following,  to  wit,  &c.  The  usage  at  the  custom  house  under  this  section,  has  always 
been  to  exact  a  certificate  preliminary  to  ordering  an  appraisement  on  damaged 
goods,  and  the  wardens  of  the  port  have  been  held  the  "  proper  officers"  to  give  said 
certificate. 

On  the  part  of  the  plaintiffs,  it  is  contended  that  the  act  contains  no  authority  for 
either  of  these  requirements.  The  section  recited,  directs  goods,  wares  and  mer- 
chandize to  be  conveyed  to  some  warehouse  or  storehouse  on  arriving  in  port  in 
either  of  two  conditions,  (1)  when  the  entry  of  these  shall  have  been  made  incom- 
plete for  any  cause,  and  (2)  which  shall  have  received  damage  during  the  voyage, 
to  be  ascertained  by  the  "  proper  officers,"  &c.  In  the  first  instance,  it  is  plain,  the 
collector  acts  on  his  own  view  of  the  state  of  the  entry,  and  without  any  extraneous 
evidence  ;  but  as  in  the  second  instance,  the  cause  for  ordering  the  goods  to  a  pub- 
lic store  could  not  be  apparent  in  the  entry,  or  one  which  the  collector  would  be  sup- 
posed prepared  to  decide  on  his  own  inspection,  there  would  seem  to  be  the  occasion 
for  designating  by  law  the  circumstances  which  would  require  or  authorize  the  order. 
This  designation  is  supposed  to  be  supplied  by  the  statute.  The  terms  of  the  act 
may  probably  admit  this  construction,  and  if  the  first  clause  is  read  by  itself,  such 
might  be  its  more  natural  interpretation,  because  the  inquiry  which  is  to  lead  to  the 
action  of  the  collector,  is  whether  the  goods  have  received  damage  during  the  voy- 
age, and  the  expression  "  to  be  ascertained  by  the  proper  officers,"  might  well  be 
regarded  as  having  reference  to  the  general  proposition  or  idea  of  "  damage  during 
the  voyage,"  and  not  to  damage  simply  in  respect  to  its  amount  or  extent.  But  the 
same  expression  is  taken  up  in  the  subsequent  clause  of  the  section,  and  congress, 
by  the  application  of  it  there,  would  seem  to  regard  the  language  as  calling  for  a 
valuation  of  damages,  and  not  merely  the  finding  the  fact  that  damage  had  been 
teceir^.  This  understanding  of  its  import,  is  again  distinctly  indicated  in  the  form 
of  thp  lath,  for  the  appraisers  are  required  to  swear  that "  the  packages  have  received 
damatre,  as  we  believe,  during  the  voyage  of  importation,  and  that  the  allowance  b) 
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lu  made,  Ibt  vuch  damage,  is  to  the  best  of  our  skill  and  judgment  just."  It  is  not  to 
be  supposed  irfat  congress  would  in  this  clause  and  in  the  oath  impose  on  appraisers  the 
duty  of  ascenaining  the  fact  of  damage  during  the  voyage,  if,  by  the  previous  clause, 
other  officers  were  appointed  to  perform  that  very  service ;  and  it  seems  to  me  that 
the  entire  section,  taken  with  the  form  of  the  oath,  denotes  that  it  was  intended  to  pro- 
vide for  no  mjre  than  one  ascertainment  of  damage  in  this  behalf,  and  that  in  this 
respect,  the  firsst  clause  in  the  section  is  to  be  considered  subordinate  to,  or  more 
completely  ful&led  by  the  subsequent  one.  Although  the  language  may  be  suscep- 
tible, and  most  naturally,  of  the  interpretation  given  it  by  the  collector  and  the  secre- 
tary of  the  trriai,ary,  yet  plainly  no  violence  is  done  it  by  understanding  it  in  the  other 
sense,  and  the  latter  would  most  effectually  harmonize  all  the  provisions  of  the  section. 
In  aid  of  this  exposition,  it  is  to  be  observed  that  the  language  is  prospective,  having 
relation  to  an  act  afterwards  to  be  done,  and  that  not  necessarily  before  the  action 
of  the  collector  in  ordering  the  goods  to  a  public  store.  "  Damage  to  be  ascertain- 
ed," and  "  to  asoertsin  the  damage,"  are  correlative  expressions,  and  indicate  one  and 
the  same  proeed  jre ;  and  that  they  are  so  used  by  congress,  is  plainly  imported  by 
the  terms  of  the  oath  "  to  ascertain  and  appraise  the  damage."  This  latter  act  must 
necessarily  follow  the  deposite  of  the  goods  in  a  public  store,  and  the  language  of  the 
first  clause  may  very  well  be  satisfied,  even  on  the  interpretation  of  the  defendant,  by 
having  the  survey  posterior  to  the  deposite  in  store.  If  then  this  ascertainment  of 
damages  by  proper  officers,  must  not  indispensably  be  had,  previous  to  the  deposite 
of  the  goods,  and  as  the  statute  provides  for  only  one  proceeding  thereon  subsequent 
to  such  deposite,  the  entire  section  would  most  appropriately  be  read  as  having  refer- 
ence to  the  one  act  of  ascertaining  and  appraising,  designated  and  directed  in  the  latter 
clauses.  I  think,  therefore,  that  upon  the  true  construction  of  the  52d  section  "  the 
damage  received  during  the  voyage,  to  be  ascertained  by  the  proper  officers  of  the 
port  or  district,"  tjentioned  in  the  first  clause,  is  the  same  matter  directed  to  be  in- 
quired into  and  dbtermined  in  the  after  branch  of  the  section,  and  that  accordingly 
there  is  no  authoniy  in  the  act  for  requiring  any  other  survey  or  appraisement. 

A  more  minute  analysis  df  the  terms  of  the  section  will  conduce  to  the  support  of 
this  construction.  If  the  provisions  of  the  first  clause  call  for  a  survey  of  the  goods 
by  proper  officers,  as  it  is  understood  at  the  custom  house,  it  stands  in  singular  con- 
trast with  the  aftw  provision  in  that  respect,  in  not  naming  the  officers  who  are  to 
perform  the  duty,  in  not  exacting  the  sanction  of  an  oath  from  them,  and  in  not 
rendering  it  obligatory  on  the  collector  to  take  the  proceedings.  The  importer  is 
supplied  with  no  authority  to  compel  the  action  of  the  collector,  and  if  the  first 
IsJi'jA  of  the  section  is  read  as  complete  within  itself,  it  would  seem  that  the  mer. 
cha-:t  3  'laced  entirely  at  the  discretion  of  the  collector,  or  can  have  no  relief  be- 
cause of  the  deterioration  of  his  property,  unless  through  the  tedious  and  precarious 
prosecution  of  the  collector  for  malfeasance  in  his  office.  Congress  deemed  the  matter 
worthy  precise  legislation,  when  they  came  to  consider  the  equitable  consequences 
of  such  injury  to  goods,  on  the  rights  of  the  importer  and  the  inte.vsts  of  the  reve- 
nue, and  provided  specifically  for  enforcing  and  preserving  these  respective  interests 
Such  incongruity  would  be  reluctantly  implied  in  the  provisions  of  the  same  section, 
Mid  the  construction,  therefore,  which  regards  the  whole  subject  matter  as  one  and  th» 
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Bamo,  and  as  provided  for  in  a  common  regulation,  seems  best  adapted  to  uphold 
the  rights  of  all  parties,  and  fulfil  the  obvious  purpose  of  congress.  This  same  courso 
is  pursued  in  the  sixtieth  section  in  relation  to  vessels  coming  into  port  in  distress. 
The  regulation  is  minute  and  specific  as  to  terms  and  manner  in  which  kindred 
services  are  to  be  obtainej^  and  rendered,  and  whether  state  officers  or  merchant  as- 
sessors are  employed,  the  act  points  out  definitively  when  and  how  they  are  to  act. 
This  latter  section  supplies  also  a  forcible  argument  against  the  application  of  tha 
terra  "  proper  officers,"  used  in  the  fifty-second  section,  to  port  wardens,  uecause  tho 
60th  aection  names  them,  and  if  there  are  no  port  wardens  it  calls  for  other  state 
officers  usually  charged  with  and  accustomed  to  ascertain  the  condition  of  ships  ol 
vessels  arriving  in  distress. 

It  is  not  to  be  supposed  if  congress  adopted,  in  the  previous  section,  "  port  war- 
dens," under  the  general  appellation  of  "  proper  officers,"  as  well  known  to  possess 
and  exercise  within  the  states  the  functions  there  called  for,  that  in  legislating  fur- 
ther on  like  subject  matters,  they  would,  in  the  sixtieth  section,  name  them  specifi- 
cally, or  describe  the  qualifications  of  the  other  officers  who  might  be  used.  But  it 
is  to  be  remarked  that  the  term  "  proper  officej:s,"  is  twice  used  in  the  same  para- 
graph of  the  fifty-second  section,  and  in  the  latter  case  must  necessarily  refer  to 
some  custom  house  officer,  or  one  appointed  under  the  authority  of  the  revenue  laws, 
because  he  is  officially  to  take  care  of  the  goods  ordered  by  the  collector  to  be  placed 
in  store.  It  is  not  unworthy  of  observation  that  the  phrase  "  proper  officers"  of  the 
port  or  district  in  which  the  goods,  &c.  shall  arrive  does  not  apply  to  any  public 
officers  known  to  the  laws  of  this  state  at  the  time  the  act  of  congress  was  passod, 
nor  is  it  probable  that  such  officers  were  created  in  any  of  the  other  states.  The 
powers  of  port  wardens  do  not,  under  the  colonial  or  state  statutes,  extend  beyond 
the  port  of  New- York ;  {Act  March  7, 1759,  2  Smith  ^  Livingston,  160 ;  Act  liih 
April,  1784,  1  Greenl.  86 ;)  whereas  the  district  of  New- York  was  by  the  fifth 
section  of  the  act  of  congress  of  March  2,  1799,  (as  it  had  been  by  the  act  of  July 
31, 1789,)  made  to  embrace  nearly  all  the  coasts,  rivers,  bays  and  harbors  of  the  part 
of  the  state,  including  those  of  the  North  river.  The  city  of.  New- York  is,  in  the 
act  of  1 789,  and  all  subsequent  ones,  made  the  port  of  entry ;  but  it  is  manifest  that 
there  must  be  officers  created  under  the  acts,  whose  powers  extend  over  the  entire 
district.  It  may  be  as  important  to  have  proper  officers  of  the  revenue  in  otha^ 
harbors  on  the  coast  within  the  district  to  take  care  of  goods  deposited  there  by  th* 
collector,  as  in  that  of  New-York.  And  it  may  become  of  equal  importance  to  have 
appraisements  made  at  such  places ;  because  the  whole  regulation  has  reference  to 
wrecks  or  disasters  at  sea,  and  will  necessarily  be  ample  enough  to  meet  the  exigen- 
cies that  are  likely  to  arise  in  this  behalf  in  every  port  of  the  district. 

Again,  the  argument  in  favor  of  construing  the  fifty-second  section  so  as  to  have 
the  expressions  "  proper  officers  of  the  port  or  district"  apply  to  port  wardens,  resti 
upon  the  assumption  that  that  class  of  officers  notoriously  possessed  and  exercised, 
under  the  state  laws  of  the  different  states,  the  power  of  making  surveys  of  gooda 
alleged  to  be  damaged  on  the  voyage  of  importation,  and  determinmg  the  feet 
whether  such  damage  had  been  received.  There  may  be  ground  to  doubt  the  entire 
correctness  of  this  assumption.    By  the  colonial  act  of  March  7, 1759,  §  9,  the  muter 
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aud  wardens  of  the  port  of  New-York,  for  the  time  being,  are  appointed  surveyorg, 
for  flurveying  all  damaged  goods  brought  into  the  said  port  in  any  ship  or  vessel, 
and  in  like  manner,  with  the  assistance  of  one  or  more  able  carpenters,  to  survey  all 
vessels  deemed  unfit  to  proceed  to  sea,  &o.  (2  Smith  ^  Liv.  Laws,  163.1  An  act 
was  passed  September  lltb,  1761,  with  a  preamble  that,  "  whereas  goods  imported 
here,  and  insured  in  Great  Britain  and  elsewhere  abroad,  are  sometimes  sold  in  this 
city  for  the  account  of  the  insurers,  and  some  persons  taking  the  advantage  of  their 
absence,  have  frequently  made  fraudulent  sales,  to  the  great  prejudice  of  the  in- 
surers, the  undue  gain  of  the  assured,  and  detriment  of  the  commerce  of  this 
colony ;  for  a  remedy,  therefore,  it  is  Enacted  that,  hereafter,  all  damaged  goods  to  bo 
sold  for  account  of  the  insurers,  shall  be  surveyed  by  the  master  or  one  or  more  of 
the  wardens  of  the  port  of  New- York  for  the  time  being,  and  such  sale  shall  be 
made  in  his  or  their  presence,"  &c.  (Van  Schaick's  ed.  Laws  N.  Y.  394.)  This 
act  was  continued  in  force  to  January  1,  1775.  {Idem,  498.)  If  this  act  is  to  bo 
regarded  as  suspending  or  superseding  that  of  1759,  during  its  continuance  or  its 
expiration,  the  latter  probably  revived,  and  under  the  thirty-fifth  article  of  the  con- 
stitution of  April  20,  1777,  continued  in  force  until  the  passage  of  the  act  of  April, 
1784,  by  the  state  legislature.  The  eighth  section  of  the  latter  act  is  a  re-enactment 
of  the  ninth  section  of  the  act  of  1759.  {Jones  ^  Varick,  Laws  N.  Y.  122.  1 
Greenl,  89.)  •  The  latter  law,  in  substance,  was  continued  under  the  various 
revisions  of  the  statutes,  till  a  revision  and  consolidation  of  the  laws  on  this 
subject  by  the  act  of  February  19,  1819.  (5  Laws  N.  Y.  11.)  By  the  fifth 
section,  it  is  enacted  that  the  master  and  wardens  of  the  port  of  New-York, 
or  any  two  of  them,  with  the  assistance  of  one  or  more  skilful  carpenters, 
shall  be  surveyors  of  any  vessel  deemed  unfit  to  proceed  to  sea,  &c.  and  in 
all  cases  of  vessels  and  goods  arriving  damaged,  and  by  the  owner  or  consignee 
required  to  be  sold  at  public  action,  on  account  of  such  damage,  and  for  the  benefit 
of  underwriters  out  of  the  city  of  New. York.  Such  sale  shall  be  made  under  the 
inspection  of  the  master  and  wardens,  or  some  or  one  of  them,  which  master  and  war- 
dens shall,  when  required  by  the  owner  or  consignee  aforesaid,  certify  the  cause  of 
such  damage,  &c.  and  an  after  clause  gives  them  $1,50  for  each  and  every  survey 
on  board  of  any  ship  or  vessel,  or  at  any  store  or  along  the  docks  of  the  city  of  New. 
York,  on  damaged  goods,  &c.  This  is,  in  substance,  a  re-enactment  of  the  pro- 
visions of  the  colonial  law  of  1761,  and  the  language  of  the  section  clearly  indicates 
it  was  based  upon  like  reasons :  and  as  the  existing  laws  of  1784,  must  necessarily 
have  been  in  view  of  the  legislature,  the  implication  is  strong,  if  not  conclusive,  that 
the  latter  act  was  introduced  to  limit  the  authority  of  port  wardens  in  making  sur- 
veys of  damaged  goods  to  the  single  case  therein  designated. 

I  am  aware  the  vice  chancellor  in  this  circuit  has  put  a  different  construction 
upon  the  act  of  1819,  and  has  held,  from  the  grant  of  fees  for  surveys  on  damaged 
goods,  that  the  intention  of  the  legislature  to  make  the  powers  of  port  wardens  the 
same  as  they  had  been  under  the  act  of  1784,  is  to  be  implied.  This  decision  it  is 
understood  is  in  course  of  review  before  the  chancellor  ;  and  it  is  not,  therefore,  to 
be  regarded  as  authoritative  on  the  point.  And,  with  great  -respect  for  the  learning 
and  judgment  of  the  distinguished  judge  who  pr:nounced  the  opinion  referred  to,  I 
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think  it  must  be,  at  least,  matter  of  doubt,  whether  so  important  an  interpretation  to 
the  act  of  1819,  can  be  authorized,  upon  the  presumption  affi>rded  by  the  mere  grant 
of  fees  ;  inasmuch  as  that  provision  may  be  reasonably  satisfied  by  applying  it  la 
the  particular  surveys  designated  by  the  section.  It  is  enough,  however,  in  the  case 
before  me,  to  say  that  it  is  not  made  clear,  by  the  laws  of  the  state,  that  the  port 
wardens  are  now  possessed  of  authority  to  make  surveys  on  all  damaged  gouda 
brought  into  this  pon  m  any  vessel,  and  certify  the  cause  of  such  damage,  and  that 
accordingly,  if  congress  intended  to  refer  this  service  to  state  officers,  the  defendant 
fails  to  show  that  port  wardens  are  "  the  proper  officers  of  the  port  or  district"  com- 
petent to  perform  such  services.  But  it  is  to  be  furthermore  observed,  that  on  the 
construction  of  the  fifty-second  section  contended  for  by  the  defendant,  a  prelim- 
inary survey  and  certificate  by  port  wardens  can  only  be  necessary  for  the  purpose 
of  guiding  his  discretion  in  ordering  the  goods  to  be  deposited  in  a  warehouse  or 
storehouse.  It  is  not  urged  that  the  port  wardens  have  any  authority  to  ascertain 
and  appraise  the  damage  ;  and  there  is  nothing  in  the  section  importing  that  after 
the  collector,  for  either  cause  indicated  therein,  has  commanded  the  deposite  of 
goods,  that  he  can  do  less  or  more  respecting,  them  than  pursue  the  precise  direc- 
tions of  the  act.  The  act  is  express  and  explicit  in  declaring  that  when  the  condi- 
tion exists  requiring  the  goods  to  be  conveyed  to  a  warehouse  or  storehouse,  tbey 
shall  remain  there  until  the  particulars,  &c.  shall  have  been  ascertained  in  the 
manner  afterwards  provided  in  the  same  section. 

It  seems  to  me  clear,  therefore,  that  if  the  collector  might  under  the  act  exact 
the  certificate  of  a  proper  officer,  on  survey  of  the  goods,  before  he  would  order  their 
deposit  in  public  store,  because  of  dama^  incurred  on  the  voyage  of  importation, 
yet  that  if  he  act  upon  the  assumption  of  such  damage,  and  orders  the  deposite  for 
Ijiat  cause,  he  is  then  bound  to  proceed  and  have  the  damage  ascertained  and  ap- 
praised by  the  public  appraisers,  who  by  the  act  of  18S3,  supersede  in  this  behalf 
the  authority  of  merchant  appraisers  referred  to  in  the  fifty-second  section,  I  am 
accordingly,  of  opinion  that  the  plaintiffs  are  entitled  to  judgment  on  the  verdict. 


Mayer  vs.  Salisbury  and  others. 

Where  a  prior  incumbrancer  is  obliged  to  appear  in  a  foreclosure  suit,  in  order  to 
protect  his  lights,  he  is  entitled  to  the  necessary  costs  of  his  appearance ;  to  be  j 
first  paid  out  of  the  proceeds  of  the  sale  under  the  decree. 

The  bill  in  this  case  was  filed  to  foreclose  a  mortgage ;  and 
the  defendant  Packard  had  a  lien  upon  the  premises  as  a  pur- 
chaser at  a  tax  sale,  the  time  for  redemption  not  having  yet  €X' 
pired ;  which  lien  overreached,  and  was  entitled  to  priority  over- 
the  complainant's  mortgage. 
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J.  Rh*in^8s,  for  the  defendant  Packard,  asked  for  his  cdsts  of 
appearing  to  protect  his  prior  lien. 

/  J.  Hill,  for  the  complainant. 

The  Chawcellor  said  that  where  a  prior  incumbrancer  was 
made  a  defendant,  in  a  foreclosure  suit,  he  was  entitled  to  his 
costs  of  appearing  to  protect  his  rights  ;  and  that  the  necessary 
costs  incurred  by  him  for  that  purpose  should  be  first  paid  out 
of  the  proceeds  of  the  sale  of  the  mortgaged  premises. 

Decree  accordingly. 


The  Oswe.go  Falls  Bridge  Company  vs.  Fish  and  others. 

[Explained,  3  Sandf.  Ch.  658.] 

Where  an  act  of  the  legislature,  incorporating  a  bridge  company,  left  it  to  the  discre- 
tion of  the  commissioners,  appointed  by  such  act,  either  to  purchase  and  repair  an 
existing  bridge,  or  to  erect  a  new  one  at  some  other  point  on  the  river ;  Held,  that 
the  court  of  chancery  had  no  power  to  control  ttic  exercise  of  that  discretion  ;  iij 
the  absence  of  proof  that  it  had  been  exercised  corruptly,  or  dishonestly,  by  the 
commissioners. 

The  grant  to  a  corporation  of  the  right  to  erect  a  toll  bridge  across  a  river,  without 
any  restriction  as  to  the  right  of  the  legislature  to  grant  a  similar  privilege  to  others, 
does  not  deprive  a  future  legislature  of  the  power  to  authorize  the  erection  of  a  free 
bridge  across  the  same  river,  so  near  to  the  first  as  to  divert  a  part  of  the  travel 
which  would  have  crossed  the  river  on  the  first  bridge  if  the  last  had  not  been 
erected. 

This  was  an  appeal  from  a  decree  of  the  vice  chancellor  of 
the  fifth  circuit,  dismissing  the  complainants'  bill  with  costs. 
The  object  of  the  bill  was  to  restrain  the  commissioners  appoint- 
ed by  the  act  of  April,  1838,  to  build  a  free  bridge  across  the 
Oswego  river,  between  the  falls  and  the  north  line  of  the  village 
of  Fulton,  from  proceeding  to  erect  such  bridge. 

The  following  opinion  was  delivered  by  the  vice  chancellor : 

Gridley,  V.  C.  Upon  an  attentive  consideration  of  the  facts 
of  this  cause,  I  cannot  see  any  distinction  between  the  principla 
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involved  in  it  and  the  principle  upon  which  the  Charles  River 
Bridge  case,  (11  Peters,  42,)  was  decided.  It  would  be  an  act 
of  pedantry  for  me  to  pfo  into  a  consideration  of  the  reasons  for 
the  decision,  after  the  full  and  elaborate  discussion  of  them  by 
the  judges  whose  opinion')  are  reported  at  length  in  that  cause. 
I  feel  bound  to  say,  undei  the  decision  in  that  case,  that  the  act 
under  which  the  defendants  were  proceeding,  when  arrested  by 
the  injunction,  are  valid.  A  distinction  is  attempted,  by  the 
learned  counsel  for  the  complainants,  that  the  public  interest  re- 
quired a  new  bridge  to  jbe  built  on  Charles  river,  but  that  in 
this  case  it  is  apparent  from  the  facts  that  this  public  interest  will 
not  be  promoted  by  the  erection  of  a  free  bridge.  I  think,  how- 
ever, if  the  legislature  have  a  right  to  authorize  the  building  of 
a  free  bridge  when  the  public  interest  demands  it,  they  are  of 
necessity  the  judges  of  the  fact  whether  it  is  demanded  by  tho 
public  interest  or  not.  And  after  the  passage  of  the  act,  that  is 
no  longer  an  open  question.  It  is  also  insisted  that  the  commis- 
sioners are  bound,  by  the  7th  section  of  the  act  appointing  them,  to 
purchase  and  appraise  the  Oswego  Falls  bridge,  instead  of  build- 
ing a  new  bridge,  provided  it  can  now  be  established  that  the  public 
interest  would  be  promoted  by  it.  It  seems  to  me,  however,  that 
the  commissioners  have  a  judicial  discretion  vested  in  them, 
either  to  build  or  purchase ;  and  in  the  exercise  of  that  discretion 
this  court  cannot  revise  their  acts  except  in  case  of  very  gross 
abuse  of  such  discretion,  if  at  all.    [See  19  Wend.  56.) 

T.  Jenkins,  for  the  appellants. 

H.  Spencer,  for  the  respondents. 

The  Chancellor.  The  question  whether  the  commission- 
ers should  purchase  and  repair  the  bridge  of  the  complainants, 
or  erect  a  new  bridge  at  some  other  point  on  the  river,  was  one 
which  was  left  by  the  legislature  to  the  discretion  of  the  com- 
missioners. And  this  court  has  no  power  to  control  the  exer- 
cise of  that  discretion.  There  is  no  pretence,  in  this  case,  foi 
charging  the  defendants  with  a  corrupt  or  dishonest  exercise  of 
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their  powers  in  this  respect.  The  only  question,  therefore,  is 
whether  the  legislature  had  the  right  to  authorize  the  erection 
of  a  free  bridge,  across  the  Oswego  river,  so  near  to  the  bridge 
which  the  complainants  had  erected,  under  their  charter,  as  to 
diminish  their  tolls  and  materially  impair  the  profits  of  the  com- 
pany. I  had  occasion,  incidentally,  to  consider  the  power  of  the 
legislature  in  this  respect  in  the  case  of  The  Mohawk  Bridge 
Company  v.  The  Utica  and  Schenectady  Rail-Road  Co 
(6  Paige's  Rep.  554,)  and  I  then  caine  to  the  conclusion  that 
the  grant  to  a  corporation  to  erect  a  toll  bridge  across  a  river, 
without  any  restriction  of  the  power  of  the  legislature  to  grant 
a  similar  privilege  to  others,  would  not  deprive  a  future  legisla- 
ture of  the  power  to  authorize  the  erection  of  another  bridge 
which  would  divert  a  portion  of  the  travel  from  the  bridge 
which  had  been  previously  erected.  Since  that  decision  we 
have  been  furnished  with  the  reported  case  of  The  Charles 
River  Bridge  Co.  v.  The  Proprietors  of  the  Warren  Bridge, 
(11  Peter^  Rep.  420,)  decided  by  the  supreme  court  of  the  United 
States  a  few  months  before,  but  not  then  reported.  That  case 
cannot  be  distinguished  in  principle  from  the  present ;  and  as 
the  question  was  fully  considered  there,  in  the  very  able  opinion 
of  Chief  Justice  Taney,  who  delivered  the  judgment  of  the  court, 
it  would  be  useless  to  go  over  the  same  ground. 

The  decision  of  the  vice  chancellor  was  therefore  right  in  this 
case ;  and  the  decree  appealed  from  must  be  affirmed  with  costs. 


Turner  vs.  Peck. 

In  April,  1839,  W.,  the  owner  of  a  state  certificate,  which  entitled  him  to  a  patent 
lor  a  village  lot  in  East  Oswego,  upon  the  payment  of  ®30,  which  remained  due 
tu  the  state  for  the  purchase  money,  sold  and  conveyed  the  north  half  of  the  lot 
to  A.  C,  with  warranty;  and  the  conveyance  was  recorded  on  the  15th  of  Au- 
gust, in  the  same  year ;  and  the  grantee  in  that  conveyan -je  conveyed  that  half  of 
the  bt  to  P.,  who  subsequently  conveyed  it  to  the  complainant ;  and  the  day  be- 
fore (he  recording  of  the  conveyance  to  A.  C,  the  holder,  of  the  state  certificate 
usijjned  it  to  G.  and  C,  together  with  a  contract  which  he  had  made  with  D.  {at 
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the  sale  of  the  southwest  quarter  of  the  lot.  And  they  gave  back  to  him  a  cove- 
nant, that  whenever  Ihey  should  obtain  the  patent  firom  the  state,  they  would 
convey  the  southwest  quarter  of  the  lot  to  D,,  with  warranty,  and  would  convey 
the  residue  of  the  lot  to  W.,  by  a  quit-claim  deed ;  a:nd  subsequent  to  the  record- 
ing of  the  conveyance  to  A.  C,  for  the  north  half  of  the  lot,  W.,  by  an  endorse- 
ment on  the  covenant  of  G.  and  C,  sold  to  the  defendant  all  his  right,  title,  and 
claim  to  the  land  mentioned  in  that  covenant,  for  a  valuable  consideration ;  G. 
afterwards  assigned  his  interest  in  the  state  certificate  to  C,  who  obtained  i 
patent  for  the  whole  lot,  in  his  own  name ;  and  subsequently  conveyed  to  the 
defendant  all  the  lot,  ex'cept  the  southwest  quarter  which  was  contracted  to  be 
sold  to  D. ;  under  which  last  mentioned  conveyance  the  defendant  subsequently 
claimed  title  to  the  north  half  of  the  lot,  as  well  as  to  the  southeast  quarter 
thereof  to  which  he  was  entitled  as  the  assignee  of  the  covenant  of  G.  and  C. 
Upon  a  bill  filed  by  the  complainant,  to  compel  the  defendant  to  execute  a  quit- 
claim deed  to  him  of  the  north  half  of  the  lot ;  Held,  that  by  the  conveyance  by 
W.  of  the  north  half  of  the  lot,  to  A.  C,  the  $30,  due  to  the  state  for  the 
unpaid  purchase  money,  became  primarily  chargeable  upon  the  south  half  of  the 
lot ;  and  that  the  contract  with  D.  entitled  him  to  the  southwest  quarter,  subject  to 
the  payment  of  the  purchase  money  due  upon  that  contract ;  that  as  between  D- 
and  W.,  as  well  as  between  the  latter  and  A,  C,  the  $30  due  to  the  state  was  a 
ctiarge  upon  the  purchase  money  due  from  D.  on  his  contract  with  W. 

Held  further,  that  by  the  assignment  of  the  state  certificate  from  W.  to  G.  and  C, 
they  took  no  beneficial  interest  in  the  north  half  of  the  lot,  nor  in  the  south- 
east quarter  thereof  But  that  the  legal  effect  of  the  assignment  of  the  state  cer- 
tificate, and  of  the  covenant  ftom  G.  and  G.  to  W.,  to  quitrclaim  the  other  three 
quarters  of  the  lot  to  him,  was  that,  upon  obtaining  the  patent  from  the  state, 
they  were  bound  to  convey  three  fourths  of  the  lot  to  him  absolutely  and  uncon- 
ditionally. And  as  to  the  southwest  quarter,  they  were  to  convey  it  to  D.  upon 
his  complying  with  the  terms  of  his  contract ;  and  to  receive  and  retain  the  pur- 
chase money  due  upon  that  contract  to  reimburse,  them  for  the  $30  which  they 
were  to  pay  to  the  state.  And  that  if  D.  did  not  comply  with  his  contract  they 
would  be  entitled  to  that  quarter  of  the  lot  for  their  own  use  and  benefit. 

Held  also,  that  the  only  equitable  right  which  W.  had  in  the  lot,  under  the  cove- 
nant of  G.  and  C.,  at  the  time  of  this  assignment  to  the  complainant,  was  the 
right  to  an  absolute  conveyance,  for  his  own  benefit,  of  the  southeast  quarter  of 
the  lot,  as  soon  as  a  patent  should  be  obtained  from  the  state.  And  that  the  de- 
fendant took  the  assignment  of  W.'s  right  to  a  quit-claim'  deed,  under  that  cove- 
nant, subject  to  the  previous  right  of  A,  C.  to  the  north  half  of  the  lot  under  the 
previous  conveyance  by  W.  with  warranty. 

Heldfmther,  that  C,  the  patentee  of  the  state,  took  the  legal  title  to  the  north  half 
of  the  lot,  by  virtue  of  the  patent,  in  trust  for  the  complainant's  use  and  benefit; 
such  being  the  efiect  of  the  covenant  of  G.  and  C.  in  connection  with  the  con- 
veyance with  warranty  to  A.  C.  under  and  through  which  the  complainant  had 
obtained  his  equitable  right  to  that  half  of  the  lot.  And  that  the  conveyaUN  of 
that  part  of  the  lot  to  the  defendant  being  without  consideration,  the  lattei  wu 
not  entitled  to  hold  it  as  agamst  the  complainant's  equitable  right. 
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This  i/as  an  appeal,  by  the  defendant,  from  a  decree  of  thp 
vice  chancellor  of  the  fifth  circuit.  In  April,  1826,  J.  Whaley. 
the  father-in-law  of  the  defendant,  owned  a  state  certificate 
which  entitled  him  to  a  patent  for  lot  No.  213,  in  East  Oswego 
village,  upon  the  payment  of  $30,  which  remained  due  to  the 
state  for  the  balance  of  the  purchase  money.  And  on  the  27th 
of  that  month,  he  sold  and  conveyed  to  Adeline  Clark  the  north 
half  of  the  lot,  by  deed  with  warranty;  which  conveyance  was 
duly  acknowledged,  and  on  the  15th  of  August,  in  the  same 
year,  was  recorded  in  the  office  of  the  clerk  of  the  county  in 
which  the  premises  were  situated.  Miss  Clark  was  assessed 
for  the  north  half  of  the  lot  for  the  year  1829,  and  exercised 
acts  of  ownership  over  the  same ;  but  the  witnesses  did  not 
agree  as  to  the  fact  whether  her  half  of  the  lot  was  actually  en- 
closed. In  the  spring  of  1830  she  married  J.  D.  Shuart ;  and 
she  and  her  husband  conveyed  the  premises  to  L.  Palmer,  who 
conveyed  to  the  complainant.  On  the  14th  of  August,  1829 
Whaley  assigned  the  state  certificate  to  G.  and  C.  Woodrufl!', 
together  with  a  contract  which  he  had  made  with  O.  Davis  for 
the  sale  of  the  southwest  quarter  of  the  lot.  And  they,  at  the 
same  time,  gave  back  to  him  a  covenant,  under  their  hands  and 
seals,  by  which  they  agreed,  whenever  they  should  obtain  the 
patent  from  the  state,  to  convey  the  southwest  quarter  of  the  lot 
to  Davis,  with  warranty,  upon  his  complying  with  the  condi- 
tions of  his  contract ;  and  that  they  would  convey  the  residue 
of  the  lot  by  a  quit-claim  deed  to  Whaley.  In  June,  1830; 
Whaley,'  by  an  endorsement  upon  the  contract,  or  covenant,  of 
G.  and  C.  Woodruflf,  under  his  hand  and  seal,  but  neither  wit- 
nessed nor  acknowledged,  sold  to  his  son-in-law,  the  defendant, 
all  his  right  and  title  or  claim  to  the  land  for  which  he  was  to 
have  a  quit-claim  deed  by  virtue  of  that  contract,  in  considera- 
lion  of  thirty  dollars.  G.  Woodruff  afterwards  assigned  his 
interest  in  the  state  certificate  to  C.  Woodruff.  The  latter  ob- 
tained a  patent  for  the  whole  lot,  in  his  own  nrme,  a  few  days 
previous  to  the  fifth  of  Septeniber,  1834 ;  and  on  that  day  he 
conveyed  to  the  defendant  all  the  lot,  except  the  southwest  qu.ir- 
ter  which  was  contra-ted  to  be  sold  to  Davis.     No  consid'.sra 
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tion  was  paid  for  this  conveyance,  by  the  defendant;  but 
WoodruflF  conveyed  to  him  because  he  claimed  the  conveyance 
as  assignee  of  t)3e  covenant  given  to  Whaley  in  August,  1829. 
Under  this  conveyance  the  defendant  subsequently  claimed  title 
to  the  north  half  of  the  lot,  as  vi^ell  as  to  the  southeast  quarter 
thereof,  to  which  he  was  entitled  as  the  assignee  of  the  cove- 
nant of  G.  and  C.  Woodruif  to  Whaley.  And  he  having  refused 
to  execute  a  quit-claim  deed  of  the  north  half  of  the  lot  to  the 
complainant,  the  latter  filed  his  bill  in  this  cause  to  obtain  such 
conveyance.  The  cause  was  heard  upon  pleadings  and  proofs, 
and  the  vice  chancellor  made  a  decree  according  to  the  prayer 
of  the  bill.  From  this  decree  the  defendant  appealed  to  the 
chancellor. 

The  following  opinion  was  delivered  by  the  vice  chancellor: 

Gridley,  V.  C.  Whaley,  while  holding  the  certificate  of 
the  whole  lot,  (the  north  half  of  which  is  in  question  in  this 
suit,)  conveyed,  for  good  considerations,  the  said  north  half,  by 
warranty  deed  to  Adeline  Clark ;  and  she  and  her  father  went 
into  possession  of,  and  occupied,  the  premises  in  question  for  a 
time ;  after  which  she  was  married,  and  finally  removed  with 
her  husband.  Fro.m  this  source  the  complainant,  by  several 
mesne  conveyances,  derives  his  title  to  the  lot.  After  the  giving 
of  this  deed  to  Miss  Clark,  and  before  it  was  recorded,  and  while 
Miss  Clark  and  her  father  were  in  possession  of  the  premises, 
Whaley  assigned  the  certificate  to  the  Woodruffs,  under  a  condi- 
tion, it  they  should  get  a  patent,  to  convey  to  him,  Whaley,  all 
the  lot,  except  the  southwest  quarter  thereof  which  was  contracted 
to  be  sold  to  one  Davis,  by  quit-claim  deed.  On  the  8th  June, 
1830,  W.  assigned  his  right  and  title  to  this  land,  and  to  this 
contract  of  the  Woodruffs,  to  the  defendant.  In  1834  C.  Woodruff 
obtains  a  patent  and  deeds  to  Peck  as  the  assignee  of  Whaley. 
My  opinion  is,  that  Peck  must  be  deemed  to  hold  this  land  as 
trustee  for  the  complainant,  the  real  owner.  Whaley  has  no 
right  nor  title  to  these  premises,  and  conveyed  none  to  the  Wood- 
ruffs, for  two  reasons ;  1.  It  was  only  an  equitable  interest,  or 
chose  in  action,  and  the  purchasers  took  it  subject  to  all  the 
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equities  in  the  hands  of  the  original  owner,  Whaley.  2.  The 
possession  of  Miss  Clark,  independent  of  the  recorded  deed,  was 
legal  notice  of  her  interest.  For  the  first  of  these  reasons,  and  I 
think,  from  a  fair  view  of  the  evidence  on  the  subject  of  posses- 
sion, for  the  second  also,  Peck  took  no  interest  in  the  premises 
by  virtue  of  the  assignment  of  AVhaley.  And  for  a  third  reason 
also;  which  is,  that  Whaley  did  not  assume,  or  profess  to  sell, 
or  assign  any  thing  but  his  own  right  and  title  ;  or  this  equita- 
ble interest,  which  clearly  carried  nothing  more  than  his  actual 
interest  after  Miss  Clark's  north  half  was  deducted.  He  did 
not  own  a  particle  of  interest  in  the  north  half;  and  the  assign- 
ment therefore  conveyed  nothing.  Suppose  Whaley's  interest, 
whatever  that  was,  did,  in  form,  pass  to  Peck.  For  the  reasons 
aforesaid,  Peck  took  it  subject  to  all  the  equities  connected  with 
it  while  in  Whaley's  hands.  In  other  word.s,  it  being  a  chose 
inaction,  Peck  did  not  take  it  discharged  of  its  equities  as  he  would 
have  taken  a  promissory  note  for  value ;  but  he  took  it  liable 
to  all  such  equities,  as  he  would  have  taken  a  bond,  or  any  other 
chose  in  action.  Whaley,  before  this  assignment  to  Peck,  held 
an  interest  in  the  land  which,  when  he  should  receive  it  from 
Woodruff  in  the  shape  of  the  legal  estate,  would  belong,  at  once, 
to  Miss  Clark,  or  her  grantees,  to  prevent  circuity  of  actions. 
And  he  would  have  been  estopped  from  denying  Miss  Clark's 
title.  (9  Cowen,  18.  14  John.  194.  Co.  Lit.  §§  446,  265,  a.  b.) 
Peck  got  Whaley's  interest,  subject  to  this  equity;  and  when 
that  interest  issued  into  the  legal  estate  by  the  patent  and  deed 
from  Woodruff,  it  was  still  the  same  interest  in  the  new  shape 
of  legal  title,  and  Peck  is  liable  to  have  Miss  Clark's  rights  en- 
forced against  him,  just  as  Whaley  would  have  been.  I  have 
said  that  Whaley  did  not  even  assume  to  assign  any  thing  but 
his  right  and  title ;  which  would  exclude  Miss  Clark's  lot.  \ 
am  inclined  to  think,  also,  that  the  defendant  could  never  have 
regarded  Whaley  as  selling  more,  or  himself  as  buying  more. 
Such  a  supposition  would  impute  a  high  offence  to  Whaley, 
even  if  the  object  was  to  defraud  Miss  Clark.  The  possession 
and  occupancy  of  Miss  Clark  was  notorious,  and  her  deed  on 
record.  Would  Whaley  assume  that  Peck,  his  friend  and 
Vol.  I.  70 
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neighbor,  was  ignorant  of  this ;  and  thus  seek  to  commit  a 
double  crime,  by  defrauding  him  ?  Peck  had  every  opportunity 
.  to  know  Jiow  the  fact  was  ;  since  every  person,  and  the  whole 
'neighborhood,  was  aware  of  it.  The  consideration  was  wholly 
inadequate ;  and  it  does  not  appear,  with  sufficient  clearness, 
that  even  the  small  notes  in  addition  to  the  $30,  were  taken  up 
by  Peck ;  or  if  so,  as  any  part  of  the  consideration  of  this  as- 
signment. The  answer  on  this  point  is  not  as  positive.  There 
must  be  an  order  that  Peck  cause  the  title  to  be  conveyed  to 
the  complainant  free  from  incumbrances,  as  he  received  it  from 
Woodruff;  and  he  must  pay  the  costs  of  this  suit. 

C.  Stevens,  for  appellant.     The  testimony  is  not  sufficient  to 
show  a  possession  at  any  time  by  Miss  Clark ;  and  if  otherwise, 
there  is  no  evidence  to  show  such  possession  as  is,  in  equity, 
constructive  notice,  at  the  time  when  Peck  purchased  from 
Whaley;  or  at  any  period  subsequent  thereto,  and  prior  to  the 
acquisition  by  the  defendant  of  the  legal  title.     The  record  of 
Whaley's  deed  to  Adeline  Clark  is  not  constructive  notice  to  the 
defendant ;  because  the  interest  thereby  acquired,  being  a  right 
under  an  executory  contract  for  the  sale  of  lands,  is  one  not  re- 
quired to  be  recorded,  and  the  record  of  which  has  no  effect. 
Because  such  record,  if  in  any  respect  proper,  could  only  bind 
subsequent  purchasers  of  the  same  equitable  interest  from  the 
same  grantor ;   and  the  defendant  claims,  not   as  a  subsequent    ■ 
purchaser  from  Whaley,  but  by  a  paramount  title.    Because  the 
deed  was  not  recorded  until  after  Whaley  had  parted  with  his 
whole  equitable  interest.    The  defendant  had  not  actual  notice. 
1.  He  denies  it  in  his  answer.     2.  It  is  disproved  by  the  com- 
plainant's own  witness.     3.  Notice,  here,  amounting  to  fraud, 
the  proof  should  be  strong.    4.  Not  a  single  witness  swears  to 
it.    5.  The  presumptions  relied  on  are  worthless,  or  at  best  very 
slight,  and  Peck  being  a  purchaser,  this  is  not  a  case  for  pre- 
sumptions.    6.  It  is  very  probable  that  there  was  no  equity  to 
give  notice  of     The  defendant  is  a  purchaser  for  a  valuable 
consideration;  if  for  a  precedent  debt,  that  would  be  sufficient; 
but  the  fact  is  otherwise^  and  the  answer  on  this  joint  being  rC" 
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sponsive  to  the  bill  and  uncontradicted,  is  conclusive.  The 
defendant  being  a  purchaser  for  a  valuable  consideration,  and 
without  notice,  either  actual  or  constmctive,  he  will  not  be  dis- 
turbed in  equity — 1.  Because  he  has  a  higher  equity  than  the 
complainant.  2.  Because  he  has  the  legal  title.  Though  Peck 
had  notice,  yet  if  the  Woodruffs  had  not,  he  is  protected  by  the 
conveyance  of  the  latter. 

W.  F.  Allen,  for  respondent.  I.  The  defendant  acquired  no 
rights  under  the  deed  from  C.  Woodruff  to  which  he  was  not 
entitled  under  the  assignment  from  J.  Whaley ;  and  we  must  re- 
sort to  that  assignment  to  ascertain  his  rights.  •  Woodruff  had 
nothing  to  convey," except  the  interest  of  Whaley.  He  stood  as 
the  trustee  of  Whaley  aS  to  all  the  lot,  except  the  southwest 
quarter  contracted  to  Davis.  Woodruff's  impression,  at  the  time 
of  his  examination  as  a  witness,  was,  that  on  the  contingency 
that  Davis  did  not  pay  up  for  his  quarter,  the  whole  lot  was  to 
belong  to  him.  This  he  only  states  as  an  understanding,  and 
is  contradicted,  1st,  by  the  language  of  the  instrument  itself 
and  which  must  govern  •  and  2d,  by  the  admissions  of  Wood- 
ruff himself,  as  proved  by  Joseph  D.  Shuart,  and  which,  if  de- 
fendant claims  under  him,  are  binding  upon  hiip.  For  it  is  well 
settled,  that  a  representative  is  bound  by  the  admission,  as  well 
as  by  other  acts,  of  the  person  whom  he  represents ;  and  this  in- 
cludes all  derivative  interests ;  ( Chesl.  Eq.  Ev.  355 ;)  and  that 
the  declarations  of  a  person  under  whom  one  of  the  parties  claim 
title  by  a  conveyance  made  subsequent  to  the  declaration,  are 
evidence  for  the  adverse  party.  (Varick  v.  Briggs,  6  Paiges 
R.  323 ;  S.  C.  22  Wend.  543.  Park  v.  Peck,  1  Paiges  R. 
ill.  Cowen  Sr  Hill's  Notes  to  Phil.  Ev.  663  to  669,  and  au- 
thorities cited,  note  481.)  There  was  no  consideration  for  the 
deed,  aside  from  the  assignment  from  Whaley  to  the  defendant, 
and  the  consideration  by  which  it  was  supported.  C  Woodruff 
conveyed  to  defendant  in  fulfilment  of  the  contract  of  G.  <fc  C. 
Woodruff,  of  which  defendant  claimed  to  be  the  assignee.  The 
defendant  cannot,  therefore,  claim  to  be  a  purchaser  in  good 
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faith  and  for  a  valuable  consideration,  from  C.  Woodrufl';  bul 
lie  must  resort  to  the  assignment  from  Whaley. 

II.  The  defendant,  by  the  assignment  from  Whaley,  acquired 
no  title  to  the  north  half  of  the  lot,  nor  any  rights,  interests  or 
equities  therein.  Whaley  had  no  title  to  that  part  of  the  lot,  or 
any  rights,  interests  or  equities  therein,  which  he  could  convey. 
Although  Whaley,  at  the  time  of  the  conveyance  to  Miss  Clark, 
had  not  a  perfect  title  to  the  lot,  still  he  had  a  legal  interest 
therein,  by  virtue  of  the  state's  certificate,  and  had,  in  fact,  a  title 
thereto,  subject  to  the  lien  of  the  state  for  the  unpaid  purchase 
money,  $30 ;  and  by  the  conveyance.  Miss  Clark  acquired  a 
valid  equitable  title  to  that  part  of  the  lot  in  question,  subject  to 
that  lien.  In  The  Atty.  General  v.  Purmort,  (5  Paige,  626,) 
Purmort  had  contracted  to  purchase  certain  premises  of  McCrea 
for  $2,000,  and  afterwards  mortgaged  them  to  the  state.  It  was 
held  that  the  equitable  interest  of  Purmort  was  thus  conveyed 
to  the  state ;  and  that  the  purchaser  under  the  foreclosure  ac- 
quired a  valid  equitable  title,  subject  to  McCrea's  lien  for  the 
purchase  money.  Whaley,  then,  was  concluded  by  his  grant, 
and  had  parted  with  all  his  title  to  that  part  of  the  lot  to  Miss 
C,  and  was  the  mere  trustee  for  her  so  far  as  the  formal  paper 
title  might  remain  in  him.  It  is  therefore  within  the  principle 
laid  down  by  the  chancellor  in  Parks  v.  Jackson,  (11  Wend. 
447 ;)  that  if  the  whole  purchase  money  has  been  paid  on  a 
contract  before  the  recovery  of  a  judgment  against  the  vendor, 
the  vendee  will  be  a  trustee  for  the  purchaser ;  and  the  purcha- 
ser at  the  sheriff's  sale  would  hold  it  upon  the  same  trusts.  Wha- 
ley having  conveyed  by  warranty  deed,  was  so  far  concluded 
by  that  conveyance,  that  any  title  afterwards  acquired  by  him 
would  enure  immediately  to  the  benefit  of  Miss  C.  and  her  as- 
signs, without  any  new  or  other  conveyance.  This  principle  is 
familiar,  and  is  held  in  Sweet  v.  Green,  {I  Paige's  R.  473..) 
This  trust  in  Whaley  was  a  prior  passive  trust,  and  Miss  Clark 
was  entitled  to  the  actual  possession  of  the  premises  ;  and  was 
so  entitled  on  the  1st  day  of  January,  1830,  the  day  on  which 
the  revised  statutes  took  effect  as  law ;  which  was  before  the  de- 
fendant procured  the  assignment  from  Whaley.     Tlie  revised 
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Statutes  thea  vested  the  legal  title  in  Miss  C,  so  far  as  it  could 
vest ;  and  it  could  and  did  so  vest  as  against  the  world,  save 
only  the  state  and  its  lien  for  the  purchase  money.  Neither 
Whaley,  who  had  conveyed  with  warranty,  nor  any  person 
claiming  under  him,  can  say  th'e  title  did  not  vest  in  Miss  C. 
They  are  estopped  from  setting  up  an  outstanding  title.  By  i 
R.  S.  722,  §  47,  2d  ed.  it  is  provided  that  every  person  who,  by 
virtue  of  any  grant,  assignment  or  devise,  now  is,  or  hereafter 
shall  be,  entitled  to  the  actual  possession  of  lands,  (fcc,  shall  be 
deemed  to  have  a  legal  estate  therein  of  the  same  quality,  &c., 
as  his  beneficial  interest.  The  chancellor,  in  commenting  on 
this  section,  says,  that  in  all  cases  of  passive  trusts  the  revised 
statutes  have  vested  the  legal  estate  in  the  person  entitled  to  the 
actual  possession.  {Gushing-  v.  Henri/,  4  Paige's  R.  345.) 
That  this  is  a  passive  trust,  we  suppose  there  is  no  doubt ;  the 
property  being,  at  most,  simply  vested  in  Whaley  upon  trust  for 
another,  and  the  nature  of  the  trust  being  left  to  the  construction 
of  law.  [Lewin  on  Trusts,2\L  Ke?ifsCom.B09.)  If  Whaley 
had  intended  to  convey  the  north  half  of  the  lot,  and  had  execu- 
ted a  proper  instrument  for  that  purpose,  still,  under  the  circum- 
stances of  this  case,  the  defendant  acquired  no  title  to  it.  It  is 
provided  by  statute,  (1  R.  iS.  2d  ed.  731,  §  143,)  that  no  greater 
interest  shall  be  construed  to  pass  by  any  grant  or  conveyance 
hereinafter  executed,  than  the  grantor  possessed  at  the  delivery 
of  the  deed,  or  could  then  lawfully  convey,  except  that  every 
grant  shall  be  conclusive  against  the  grantor  and  his  heirs. 
This  assignment  was  executed  after  this  section  became  a  law ; 
and  if  it  is  applicable  to  the  case,  then  certainly  nothing  passed 
to  the  defendant  in  respect  to  the  north  half  of  the  lot.  For 
Whaley  had  no  estate  or  interest  in  the  north  half  of  the  lot  at 
the  time  of  the  execution  of  the  assignment,  and  could  lawfully 
convey  none.  Whatever  may  have  been  the  intention  of  the 
parties,  the  instrument  executed  by  Whaley  to  the  defendam 
did  not,  in  terms,  or  by  any  fair  construction,  convey  the  north 
half  of  the  lot.  If  such  was  the  intention  of  the  parties,  and 
they  could  do  it,  they  failed  to  take  the  necessary  steps  to  effecl 
that  intention. 
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III.  The  defendant  is  estopped  from  denying  the  validity  oi 
effect  of  Miss  Clark's  deed.  If  we  have  taken  a  right  view  of 
the  case,  the  defendant  must  claim  under  Whaley.  If  so,  then 
he  is  concluded  by  Whaley's  deed  to  Miss  C.  Every  grant  shall 
be  conclusive  as  against  subsequent  purchasers  from  such 
grantor,  except  a  subsequent  purchaser  in  good  faith  and  for  a 
valuable  consideration,  who  shall  acquire  a  superior  title  by  a 
conveyance  that  shall  have  been  first  recorded.  (1  R.  S.  2ded. 
731,  §  144.)  And  this  section  is  applicable,  whether  the  defen 
dant  claims  directly  from  Whaley,  or  indirectly  through  Woodruff. 
Then  Woodruff  must  hold  as  purchaser  from  Whaley,  and  was 
concluded  by  the  deed,  and  had  no  title  to  convey  to  the  defendant. 

The  only  question  then  to  be  determined  is,  whether  the  de- 
fendant comes  within  the  exception  to  the  statute ;  for  if  he  does 
not,  then  it  is  conclusive.  And  we  insist  that  he  does  not  come 
within  any  part  of  the  section.  He  is  not  a  purchaser  in  good 
faith.  In  order  to  constitute  him  a  purchaser  in  good  faith,  he 
must  have  been  not  only  innocent  of  any  intent  to  defraud,  but 
he  must  not  have  had  any  notice,  actual  or  constructive,  of  the 
rights  of  Miss  Clark,  and  must  also  have  been  entirely  ignorant  of 
every  circumstance  which  should  have  put  him  upon  inquiry, 
Andt  Miss  Clark  was  in  possession  of  the  premises  at  the  time  of 
and  before  the  defendant's  purchase.  If  the  vendee  is  in  posses- 
sion of  lands,  under  a  contract  to  purchase,  a  subsequent  pur- 
chaser has  constructive  notice  of  his  rights.  ( Gouverneur  v. 
Lynch,  2  Paige,  300.)  A  purchaser  of  real  estate  cannot  claim 
the  same  as  a  bona  fide  purchaser,  as  against  the  equitable  rights 
of  a  third  person  who  at  the  time  of  such  purchase  was  in  the 
actual  possession  of  the  premises,  claiming  to  be  the  owner. 
[Spafford  v.  Manning,  6  Paige,  383.  Cfrimstone  v.  Carter, 
3  Id.  421.)  The  deed  to  Miss  Clark  was  constructive  no- 
tice to  the  defendant,  and  deprived  him  of  the  character  of  a 
bona  fide  purchaser.  [Per  Curiam,  Jackson  v.  Post,  15  Wend. 
594.)  In  addition  to  this,  notice  may  be  inferred  from  the  other 
circumstances  of  the  case,  the  general  notoriety  of  the  holding  and 
occupancy  of  Miss  Clark,  and  the  defendant's  living  in  the  same 
viUaffe.     And  the  fact  that  the  'ot  was  assessed  to  her  is  evidenca 
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of  the  notoriety ;  and  the  relation  existing  between  the  defendant 
and  Whaley  adds  force  to  the  presumption  that  the  defendant 
had  notice  of  Miss  Clark's  rights.  Actual  notice  need  not  be 
shown.  Courts  will  protect  the  rights  of  third  persons,  when 
there  are  circumstances  which  should  put  a  purchaser  npqn  in- 
quiry. {Tuttle  V.  Jackson,  6  Wend.  613.  Pendleton  v.  Fay, 
2  Paige,  202.)  And  in  some  cases  the  courts  will  infer  notice. 
[Anderson  v.  Van  Alen,  12  John.  343.)  He  was  not  a  purchaser 
for  a  valuable  consideration.  The  only  consideration  of  which 
the  court  has  any  certain  evidence,  or  any  thing  upon  which 
they  can,  rely,  is  the  $30  mentioned  in  the  assignment;  and 
that  was  for  a  precedent  debt,  which  does  not  constitute  a  valu- 
able consideration.  {Dickinson  v.  Tillinghast,  i  Paige,  215. 
Grimstone  v.  Carter,  3  Id.  421.)  His  conveyance  was  not  first 
recorded.  On  the  contrary,  Miss  Clark's  deed  was  recorded  be- 
fore the  defendant's  pretended  purchase. 

IV.  The  conveyance  to  the  defendant  from  Whaley,  if  by  that 
it  was  intended  to  convey  the  north  half  of  the  lot,  or  any  in- 
terest in  it,  was  void  by  reason  of  the  adverse  possession  of 
Miss  Clark.  That  Miss  Clark,  or  she  and  her  husband  J.  D. 
Shuart,  were  in  the  actual  possession  of  the  premises  on  the  8th 
June,  1830,  is  amply  proved ;  and  that  she  claimed  adversely  to 
the  defendant  there  is  no  doubt.  By  1  E.  iS.  739,  §  147,  it  is 
enacted  that  every  grant  of  land  shall  be  absolutely  void,  if  at 
the  time  of  the  delivery  thereof  such  land  shall  be  in  the  actual 
possession  of  a  person  claiming  under  an  adverse  title.  And 
whether  the  defendant  had  notice  of  the  adverse  possession,  or 
not,  does  not  alter  the  case.     {Jackson  v.  Durmut,  9  John.  55.) 

V.  Whatever  formal  title  to  the  north  half  of  the  lot  vested  in 
the  defendant  by  the  assignment  from  Whaley,  and  the  subse- 
quent deed  from  Woodruif,  vested  in  him  as  the  trustee  of  Miss 
Clark  and  her  assigns.  It  is  clear  that  if  the  legal  title  had 
vested  in  Whaley  he  would  have  been  the  trustee  of  Miss  C, 
and  we  insist  that  the  defendant  occupies  the  same  position,  and 
took  and  holds  the  title  to  the  north  half  upon  the  same  trusts, 
and  subject  to  all  the  equitable  rights  of  Miss  C.  and  her  assigns. 
It  would  be  a  waste  of  time  to  repeat  the  several  circumstances 
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which  have  been  already  mentioned  in  showing  that  t!ie  defen- 
dant is  not  a  purchaser  in  good  faith  and  for  a  valuable  considera- 
tion. The  samfe  circumstances  make  him  a  trustee  for  Miss  C. 
and  her  assigns,  and  it  is  only  necessary  for  us  to  refer  to  a  few 
authorities  upon  the  several  points.  She  had  purchased  the  lot 
and  paid  the  full  consideration,  and  therefore  comes  within  the 
principle  of  Parks  v.  Jackson,  (11  Wend.  447.)  Miss  C.  was 
in  possession  ;  wherefore  the  defendant  took  the  conveyance 
subject  to  all  her  equities.  {Gouveineur  v.  Lt/nch,  2  Paige, 
300.  Spafford  v.  Manning,  6  Id.  383.  Grimstone  v.  Carter, 
3  Id.  i2h  Jackson  v.  Peck,  15  Wend.  300.)  Her  deed  had 
been  recorded ;  which  was  notice  to  the  world,  and  rendered 
any  subsequent  purchaser,  who  should  by  chance  or  fraud  ac- 
quire the  legal  title,  her  trustee.  {Jackson  v.  Post,  15  Wend. 
494.)  The  defendant  certainly  had  actual  constructive  notice 
of  Miss  Clark's  rights,  and  of  the  trust  upon  which  Whaley  held 
the  lot.  If  a  purchaser  have  notice  of  a  trust,  at  the  time  of  his 
purchase,  he  becomes  a  trustee,  notwithstanding  the  consideration 
was  paid.  {Murray  v.  Ballon,  1  John.  Ch.  R.  566.  Shepherd 
V.  McEwans,  4  Id.  136.)  And  any  thing  which  is  sufficient 
to  put  the  defendant  on  inquiry  is  equivalent  to  actual  notice. 
{Pitney  v.  Leonard,  1  Paige,  461.  Tattle  v.  Jackson,  6  Wend. 
613.  Pendleton  v.  Fay,  %  Paige,  202.)  Actual  notice  need  not 
be  shown ;  and  in  some  cases  the  court  will  infer  notice.  {An- 
derson  v.  Van  Alen,  12  John.  343.)  There  is  enough  in  the 
case  to  constitute  the  defendant  the  trustee  of  Miss  Clark,  aside 
from  the  peculiar  wording  of  the  assignment  and  the  considera- 
tions which  have  been  already  alluded  to,  in  another  view  of 
the  case.  Again ;  Whaley,  by  his  acts,  had  estopped  himself 
from  denying  Miss  Clark's  rights.  Woodruff,  while  he  was  ths 
owner  of  the  state  certificate,  admitted  her  rights,  and  his  know- 
ledge of  therti ;  and  the  defendant  is  concluded  from  denying 
the  trusts  as  well  by  the  acts  and  declarations  of  Whaley  as  of 
Woodruff,  within  the  principle  of  Gresl.  Eq.  Ev.  355;  Varick 
V.  Briggs,  (6  Paige,  323 ;  22  Wend.  543,  >S'.  C. ;)  Park  v. 
Peck,  (1  Paige,  4.77  ;)  Cowen  ^  Hill's  Notes,  481. 
VI.  Under  any  view  which  can  be  taken  of  the  case,  it  ap- 
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pears  to  us  that  the  maxim  "  Qui  prior  est  tempore  potior  ett 
jure"  will  apply,  and  decide  the  case  in  favor  of  the  complain- 
ant. The  most  that  the  defendant  can  claim  is  that  his  equities 
are  as  strong  as  those  of  Miss  Clark  or  of  the  complainant  claim- 
ing under  her ;  that  he  has  parted  with  his  money  without 
actual  knowledge  of  Miss  C.'s  claim,  and  supposed  he  was  get- 
ting a  title  to  the  premises.  To  this  we  answer.  Miss  Clark 
first  parted  with  her  money,  took  a  conveyance  which  she  sup- 
posed would  secure  her  rights,  had  that  conveyance  recorded 
according  to  law,  as  notice  to  the  world,  and  went  into  the  pos- 
session of  the  lot.  And  when  equities  are  equal,  those  which 
are  prior  in  point  of  time  will  prevail.  (Grimstone  v.  Carter,  3 
Paige,  421.) 

VII.  The  defendant  having  no  legal  or  equitable  claim'to  the 
premises,  he  by  refusing  to  convey  to  the  complainant  rendered 
himself  liable  to  the  costs  of  the  suit;  and  the  decree  rightfully 
charged  him  with  the  costs.  Costs  will  be  decreed  against  a 
trustee  unreasonably  refusing  a  conveyance.  {Livingston  v. 
Byrne,  11  John.  555.) 

The  Chancellor.  The  first  question  for  consideration  in 
this  cause  is  what  equitable  interest  C.  Woodruff  had  in  the  lot, 
No.  213,  and  what  were  his  legal  rights  in  the  same,  after  he 
obtained  the  patent  from  the  state,  and  until  his  conveyance  to 
the  defendant,  without  consideration,  on  the  5th. of  September, 
1834.  Previous  to  the  contract  with  Davis,  for  the  southwest 
quarter  of  the  lot,  and  the  conveyance  to  Miss  Clark  of  the  north 
half  thereof,  Whaley  was  the  equitable  owner  of  the  whole  lot, 
subject  to  the  payment  of  the  $30,  due  to  the  state,  for  the  un- 
paid purchase  money.  By  the  conveyance  of  the  north  half  of 
the  lot  to  Miss  Clark  with  warranty,  in  1829,  the  unpaid  pur- 
chase money  due  to  the  state  became  primarily  chargeable  upon 
the  south  half  of  the  lot ;  and  the  contract  with  Davis  entitled 
him  to  the  southwest  quarter,  subject  to  the  payment  of  the  pur- 
chase money  due  upon  that  contract.  And  as  between  Davis 
and  Whaley,  as  well  as  between  the  latter  and  Miss  Clark,  the 
|30,  then  due  to  the  state,  was  chargeable  on  such  purchase 
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money.  The  covenant  from  the  Woodruffs  to  Whaley  is  in 
-vvriting  and  explains  itself.  Parol  evidence,  therefore,  cannot  be 
permitted  to  alter  its  construction  or  legal  effect.  And  upon  the 
true  and  obvious  construction  of  that  covenant,  or,  agreement;  it 
is  perfectly  immaterial  whether  the  Woodruffs  were  or  were  not 
apprized  of  the  conveyance  of  Whaley,  to  Miss  Clark,  at  the 
time  of  the  assignment  of  the  state  certificate  to  them.  For  they 
took  no  beneficial  interest  whatever  in  the  north  half  of  the  lot, 
nor  in  the  southeast  quarter  thereof,  undejr  that  assignment. 
The  equitable  rights  of  the  respondent,  both  as  to  them,  and  as 
to  the  appellant  as  the  grantee  of  C.  Woodruff,  without  consid- 
eration, would  therefore  have  been  the  same,  even  if  the  deed  to 
Miss  Clark  had  been  dated  the  day  after  the  execution  of  the 
covenant  to  Whaley;  the  time  when  it  was  actually  recorded, 
■n  the  clerk's  office,  as  a  conveyance  of  an  interest  in  real  estate. 
The  assignment  of  the  state  certificate,  and  of  Davis'  contract 
M  purchase  and  pay  for  the  south  west  quarter  of  the  lot,  and 
the  covenant  of  the  Woodruffs  to  quit-claim  the  other  three 
quarters  of  the  lot  to  Whaley,  were  executed  at  the  same  time; 
and  were  therefore  parts  of  one  and  the  same  contract  between 
those  parties.  The  legal  effect  of  that  contract  was  that,  upon 
the  obtaining  of  the  patent  from  the  state,  the  Woodruffs  were 
bound  to  convey  three  fourths  of  the  lot  to  Whaley  by  a  quit- 
claim deed,  absolutely  and  unconditionally.  And  as  to  the  south- 
west quarter  they  were  to  convey  it  to  Davis  upon  his  comply- 
ing with  the  terms  of  his  contract ;  and  were  toreceive  and  retain 
the  purchase  money  due  upon  that  contract,  to  reimburse  them 
for  the  $30  which  they  were  to  pay  to  the  state.  But  if  he  did 
not  comply  with  his  contract,  they  would  be  entitled  to  that 
quarter  of  the  lot,  for  their  own  use  and  benefit,  as  an  equivalent 
for  the  moneys  paid  by  them  to  the  state,  to  obtain  the  patent./ 
Had  the  Woodruffs,  therefore,  obtained  the  patent  previous  to  the 
assignment  of  Whaley's  interest  in  their  covenant,  and  afterwards 
quitclaimed  the  residue  of  the  lot  to  Whaley,  according  to  the 
terms  of  that  covenant,  the  previous  conveyance  of  the  north 
half  of  the  lot  to  Misf?  «:>llark  with  warranty,  would  have  vested 
the  legal  title  to  that  half  of  the  lot  in  her,  by  estoppel ;  withouJ 
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the  necessity  of  the  interposition  of  this  court.  The  or.ly  right, 
title,  or  claim  therefore,  which  Whaley  had  in  the  lot,  under  tha 
covenant  of  the  Woodruffs,  at  the  time  of  the  date  of  the  assign- 
ment of  all  his  right  and  title  to  the  respondent,  was  the  right 
to  an  absolute  conveyance,  for  his  own  benefit,  of  the  southeast 
qucjrter  of  the  lot,  as  soon  as  a  patent  for  the  whole  lot  should 
be  obtained  from  the  state.  This  then  was  all  that  was  sold 
or  professed  to  be  sold,  to  the  appellant,  by  the  terms  of  the  as- 
signment to  him,  in  June,  1830,  which  was  endorsed  upon  the 
covenant.  The  appellant  therefore  took  the  assignment  of 
Whaley's  right  to  a  quitclaim  deed  under  that  covenant,  subject 
to  the  previous  right  of  Miss  Clark  to  the  north  half  of  the  lot, 
under  the  warranty  deed  from  Whaley  to  her. 

Considering  the  interest  of  Whaley  as  a  mere  equity,  at  the 
time  of  the  execution  of  the  deed  to  Miss  Clark,  in  April,  1829, 
and  at  the  time  of  the  assignment  to  the  appellant,  in  June 
1830,  the  prior  equity  must  prevail.  For  as  between  equal 
equities,  he  who  is  first  in ,  time  is  strongest  in  right.  Ar.d  if 
the  recording  acts  apply  to  this  case,  the  recording  of  the  deed 
to  Miss  Clark,  in  August,  1829,  was  constructive  notice  to  the 
subsequent  purchaser  of  the  interest  of  Whaley,  in  the  same  lot 
under  the  covenant  of  the  Woodruffs,  that  she  was  entitled,  by 
virtue  of  the  covenant  of  warranty,  to  any  interest  which  the 
grantor  had  in  the  north  half  of  the  lot,  either  at  law  or  in  equi- 
ty, at  the  date  of  the  deed  to  her;  or  which  he  might  thereafter 
have  acquired  under  that  covenant  of  the  Woodruffs.  For  if  the 
appellant  had  examined  the  records,  for  the  purpose  of  ascertain- 
ing whether  Whaley  was  the  equitable  owner  of  the  three  fourths 
of  the  lot  which  the  Woodruffs  covenanted  to  convey  to  him,  by 
their  agreeme-nt  of. the  14th  of  August,  1829,  he  would  have  found 
the  warranty  deed  of  Whaley,  which  was  recorded  the  next 
day  after  tliat  agreetaent.  And  that  deed  showed  that  Whaley 
had  not  acquired,  and  could  not  acquire  any  beneficial  interest 
in  the  north  half  of  the  lot  from  any  person,  other  than  Misa 
Clark,  which  would  not  immediately  enure  to  her  benefit  by 
virtue  of  his  covenant  of  warranty.  At  the  time  of  the  execu- 
tion of  the  deed  of  the  fifth  of  September,  1834,  therefcTs,  C 
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Woodruff  held  the  legal  title  to  the  north  half  of  the  lot  in  trust 
for  the  use  and  benefit  of  the  wife  of  Shuart ;  as  the  actual  and 
absolute  owner  thereof  under  the  deed  from  Whaley  to  her, 
and  under  the  subsequent  covenant  to  give  a  quitclaim  deed  of 
the  three  fourths  of  the  lot  to  Whaley.  He  also  held  the  legal 
title  of  the  southwest  quarter  of  the  lot  for  his  own  use  and 
benefit,  subject  to  the  contract  of  Davis.  And  the  remaining 
quarter  of  the  lot  he  held  in  trust  for  the  appellant. 

It  appears,  by  the  testimony  of  Shuart,  that  after  the  assign- 
ment of  the  state  certificate,  and  before  C.  Woodruff  obtained 
the  patent  from  the  state,  he  was  distinctly  notified  by  the 
witness  that  Mrs.  Shiaart  had  a  deed  from  Whaley  for  the 
north  half  of  the  lot,  which  was  prior  in  point  of  time,  to  the 
assignment  of  the  state  certificate  by  the  latter.  The  subse- 
quent conveyance  of  that  half  of  the  lot  to  the  appellant  waa 
therefore  inequitable  and  unconscientious,  on  the  part  of  Wood- 
ruff', and  in  fraud  of  her  rights.  And  that  conveyance  being 
entirely  without  consideration,  the  appellant  is  not  entitled  to 
hold  the  land  as  against  the  complainant,  who  has  derived  title 
to  the  same  under  the  conveyance  from  her  and  her  husband ; 
whether  the  appellant  was  or  was  not  apprized  of  the  existence 
of  the  deed  from  her.  Nor  can  the  appellant  be  permitted  to 
set  up  the  insufficiency  of  the  consideration  for  which  she  and 
her  husband  sold  and  conveyed  their  interests  in  the  premises, 
and  when  no  coiriplaint  is  made  by  them  on  that  subject. 

In  this  view  of  the  case,  it  is  unnecessary  to  inquire  whether 
the  appellant  had  actual  notice  of  the  deed  to  Miss  Clark  for  the 
^.orth  half  of  the  lot ;  or  whether  she  was  in  possession  at  the 
nme  of  the  assignment  of  Whaley's  interest  in  the  covenant  of 
the  Woodruffs,  in  June,  1830,  so  as  to  amount  to  constnictive 
notice  of  her  interest  in  the  premises,  independent  of  the  record- 
ing of  her  deed.  The  complainant  therefore  M'as  entitled  to  a 
decree  for  the  conveyance  of  the  north  half  of  the  lot  to  him. 
And  as  the  appellant  had  refused  to  execute  a  conveyance  of  the 
title,  which  he  had  acquired  under  Jthe  deed  of  September,  1834, 
after  he  had  notice  of  the  rights  of  Mrs.  Shuart,  and  of  her 
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grantee,  under  the  deed  of  April,  1829, 1  think  he  was  pioperly 
charged  with  the  costs  of  this  suit,  which  that  refusal  had  rei» 
dered  necessary.  , 

The  decree  appealed  from  must  be  affirmed  with  costs. 


In  the  matter  of  the  petition  of  Van  Wyck. 

[Eevievved,  4  Eedf .  J!03.] 
Independent  of  the  statutory  provisions  on  the  subject,  the  court  of  chancery  has  no 
power,  upon  a  mere  petition,  to  discharge  a  trustee,  or  to  accept  his  resignation 
and  to  appoint  another  in  his  place,  without  the  consent  of  all  persons  who  are,  or 
who  upon  any  future  contingency  may  be,  interested  in  the  execution  of  the  trust. 
The  usual  course  of  proceeding  for  the  purpose  of  changing  a  trustee,  is  by  bill  j  to 
which  all  persons  interested  should  be  made  parties,  either  actually  or  construc- 
tively. 
The  revised  statutes  have  authorized  the  court  of  chancery,  upon  petition,  to  accept 
the  resignation  of  a  trustee  and  to  discharge  him  from  his  trust,  in  certain  cases. 
But  it  seems  this  statutory  power  does  not  extend  to  the  case  of  an  executor,  so  fal 
as  relates  to  his  power  to  sue  for  and  collect  debts  due  to  the  testator ;  or  as  relates 
to  his  liability  to  creditors,  legatees,  and  next  of  kin,  on  account  of  the  personal 
estate  which  may  have  come  to  his  hands. 
Where  a  testator,  by  his  will,  created  a  trust  as  to  certain  distributive  shares  of  a 
mixed  fund,  consisting  of  the  personal  estate  and  the  proceeds  of  the  real  estate, 
which  shares  he  directed  his  executors  to  invest,  as  trustees  for  certain  persons, 
for  their  respective  lives,  and  then  to  pay  over  the  principal  to  their  appointees  by 
will,  or  in  default  of  such  appointment,,  to  those  who  might  be  their  heirs  or  next 
of  kin  at  the  termination  of  their  respective  life  estates :  ffeldf  that  where  the  duties 
which  belonged  to  the  executors,  in  their  character  of  executors  merely,  had  been 
fully  discharged,  and  the  division  of  the  estate  made,  the  court  of  chancery  had  the 
power  to  accept  the  resignation  of  one  of  such  executors  and  to  appoint  another 
in  his  place,  as  one  of  the  trustees  to  hold  the  funds  set  apart  for  the  legatees  of 
the  testator.  , 

Beld  also,  that  the  court  of  chancery  had  no  power  to  appoint  an  executor ;  and  that 
the  new  or  i  abstituted  trustee,  in  such  a  case,  and  the  remaining  trustees  of  the  fund, 
would  not  thereafter  hold  such  fund  in  the  character  of  executors,  but  as  trustees 
merely;  and  that  they  CQuld  not  be  called  to  account,  before  the  surrogate,  in  rela- 
tion to  the  execution  of  such  trust. 
And  it  seems  if  the  court  of  chancery  discharges  one  of  several  executors  without  ap- 
pomiing  a  new  trustee  in  his  place,  the  remainmg  executors  would  not  be  au- 
thorized to  e7.e"ute  a  power  in  trust  to  sell  the  testator's  real  estate ;  so  as  to  giv« 
a  good  title  to  purchasers. 
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B  f  the  revised  statutes,  where  a  power  in  trust  is  vested  in  several  persons,  all  musl 
unite  in  its  execution.  But  if,  previous  to  such  execution,  one  or  more  of  such 
persons  dies,  the  power  may  be  executed  by  the  survivor  or  survivors. 

And  wlieie  the  legal  estate  is  vested  in  the  trustees,  with  a  direiition  to  sell  for  the 
benefit  of  the  trust  estate,  the  same  result  is  produced,  by  the  section  of  the  re- 
vised statutes  which  declares  that  every  estate  vested  in  executors  or  trustees,  as 
such,  shall  be  held  by  them  in  joint  tenancy. 

In  the  one  case,  the  statute  gives  to  the  survivor  the  whole  power  in  trust  to  sell,  so 
as  to  ehable  him  to  transfer  a  good  title  to  the  purchaser,  by  the  execution  of  the 
power  alone.  In  the  other,  the  whole  legal  estate  is  vested  in  the  survivor;  and 
he  is  thereby  enabled  to  convey  the  title  of  the  estate  to  the  purchaser,  upon  a  sale 
thereof  in  the  discharge  of  his  trust. 

None  of  the  provisions  of  the  statute  authorize  a  part  of  the  executors,  to  whom  a 
joint  power  is  given  by  the  testator,  to  execute  the  same,  so  as  to  transfer  a  good 
title  to  the  purchaser,  where  one  of  those  to  whom  such  joint  power  was  given 
has  been  discharged  from  his  trust  by  the  court  of  chancery,  after  he  accepted  the 
trust,  and  had  duly  qualified  as  executor. 

The  revised  statutes  authorize  the  court  of  chancery,  in  the  case  of  a  trust  relating 
to  real  estate,  to  accept  the  resignation  of  a  trustee,  and  to  discharge  him  from  the 
trust,  upon  his  own  petition ;  and  they  authorize  the  court  to  remove  him  from  his 
trust,  for  a  sufficient  cause.  And  the  statute  gives  the  same  authority  to  tbe  court 
in  relation  to  the  acceptance  of  the  resignation  of  the  trustee  of  a  power  in  trust, 
and  as  to  his  removal  from  the  trusteeship.  But  the  statute  does  not,  in  either 
case,  give  to  the  remaining  trustees  authority  to  execute  the  trust  alone ;  as  they 
would  have  the  right  to  do  if  the  trustee  so  discharged,  or  removed,  had  died,  or 
had  never  accepted  the  trust. 

And  if  the  person  creating  the  trust  has  not  authorized  the  trust,  or  the  power  in  trust 
to  be  executed  by  a  part  of  the  trustees,  the  court  of  chancery  must  appoint  a  new 
trustee  in  the  place  of  the  one  who  has  resigned  or  been  removed,  to  join  with  the 
others  in  the  execution  of  such  trust,  or  power  in  trust ;  in  order  to  give  a  valid 
title  to  a  purchaser. 

By  the  common  law,  an  order  or  debree  of  the  court  of  chancery  did  not  have  the 
effect  to  transfer  the  legal  title  to  land  or  real  estate.  But  the  court  exercised  its 
jurisdiction,  in  the  case  of  trusts,  by  compelling  the  holder  of  the  legal  estate,  or 
of  a  power  in  trust  by  which  such  legal  estate  could  be  conveyed,  to  convey  the 
legal  title  pursuant  to  the  directions  of  the  decree.  And  such  is  still  the  effect  of 
the  orders  and  decrees  of  the  court,  except  so  far  as  the  provisions  of  the  revised 
statutes  have  given  to  them  the  effect  of  a  legal  transfer,  or  the  effect  of  authoriz- 
ing a  trsLiufe  in  a  mode  not  sanctioned  by  the  common  law. 

This  was  an  application  by  one  of  tlie  three  executors  named 
in  the  will  and  codicils  of  J.  Van  Wyck,  deceased,  to  be  dis- 
charged from  his  trust,  and  to  leave  the  trust  to  be  executed 
by  the  remaining  executors.  The  testator  gave  certain  portions 
of  his  real  estate  to  some  of  his  children,  at  specified  prices,  as  a 
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part  of  their  shares  of  his  estate.  And  he  directed  his  executors  td 
sell  the  residue  of  his  real  and  personal  property,  at  the  expiration 
of  two  years,  or  as  soon  thereafter  as  could  conveniently  be  done, 
and  to  convert  the  same  into  money,  and  securities  for  money,  for 
th?  benefit  of  his  legatees.  Some  of  the  legacies  were  payable 
absolutely,  to  the  legatees  or  their  guardians.  Others  were  to 
be  held  in  trust  for  legatees  for  life ;  so  that  such  legatees 
might  receive  the  iuterest  or  income  thereof,  for  their  separate 
use  for  life,  with  power  to  dispose  of  the  capital  of  the  legacy  by 
will ;  and  in  default  of  such  disposition,  the  same  was  to  go  to 
the  next  of  kin,  or  heirs  of  the  legatees,  according  to  the  statute 
of  distributions  of  this  state.  All  the  cestuis  <jue  trust,  or  per- 
sons interested  in  the  estate  as  legatees,  who  are  in  esse  and 
adults  at  the  time  of  presenting  the  petition,  assented  to  the 
prayer  thereof.  But  some  of  the  legatees  were  infants;  and 
the  interests  of  others  who  might  eventually  be  entitled  to  share 
in  the  fund,  could  not  be  ascertained  during  the  lives  of  those 
who  were  only  to  have  life  estates  in  their  respective  legacies.  ' 

U.  Cole,  for  the  petitioner. 

The  Chancellor.  I  infer  from  the  petition  in  this  case,  that 
the  executors  have  not  had  a  final  settlement  of  their  accounts, 
before  the  surrogate,  as  to  the  personal  estate  of  the  decedent. 
And  it  distinctly  appears  that  they  have  not,  to  any  consider- 
able extent,  executed  the  power  in  trust  contained  in  the  will,  to 
sell  the  real  estate  or  to  convert  it  into  money,  or  securities  for 
money,  for  the  pui^poses  of  distribution.  It  is  therefore  very 
doubtful  whether  the  duties  which  belong  to  the  executors,  in 
their  common  law  character  of  executors,  and  those  which  devolve 
upon  them  strictly  as  trustees,  or  as  powers  in  trust,  can  be  sep- 
arated by  this  court  so  as  to  enable  this  court  to  make  any  order, 
upon  this  petition,  which  will  either  discharge  the  future  liabil- 
ity of  the  petitioner,  or  authorize  the  other  executors  to  proceed 
aa:  execute  their  duties  without  his  concuirence. 

iHdependent  of  any  statutory  provisions  on  the  subject,  this 
court  has  no  power,  upon  .1  mere  petition,  to  discharge  a  tru* 
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tee,  or  to  accept  his  resignation  and  to  appoint  another  in  his 
place,  without  the  conse,nt  of  ail  persons  who  now  are,  or  who 
upon  any  future  contingency  may  be  interested  in  the  execution 
of  the  trust.  The  usual  course  of  proceeding  for  the  purpose  of 
changing  a  trustee,  is  by  bill,  to  which  bill  all  persons  interested 
are  either  actually  or  constructively  made  parties.  The  revised 
statutes  have  authorized  this  court,  upon  petition,  to  accept  the 
resignation  of  a  trustee  and  to  discharge  him  from  his  trust  in 
certain  cases.  (1  R.  iS.  730,  §  69.)  But  it  is  at  least  doubtful 
whether  this  statutory  power  extends  to  the  case  of  an  executor, 
so  far  as  relates  to  his  power  to  sue  for  and  collect  debts  due  to 
the  testator;  op  as  relates  to  his  liability  to  creditors,  legatees, 
and  next  of  kin,  on  account  of  the  personal  estate  which  may 
have  come  to  his  hands.  Here  there  is  an  actual  trust  as  to  certain 
shares  of  the  mixed  fund,  consisting  of  the  personal  estate  and  the 
proceeds  of  the  real  estate  ;  which  by  the  will  and  codicils  are 
to  be  invested  by  the  executors  as  trustees  for  certain  persons  for 
life,  and  then  to  pay  over  the  principal  to  their  appointees  by 
will,  or  in  default  of  such  appointment,  to  those  who  may  be 
their  heirs  or  next  of  kin,  at  the  termination  of  their  life  estates, 
And  if  the  duties  which  belong  strictly  to  the  petitioner  and  his 
associates  in  their  character  of  executors  had  been  fully  dis 
charged,  and  the  division  of  the  estate  made,  I  think  this  court 
would  be  authorized,  under  this  provision  of  the  revised  statutes, 
to  accept  the  resignation  of  the  petitioner,  and  to  appoint  another 
in  his  place,  as  one  of  the  trustees,  to  hold  the  funds  which  the 
testator  has  s^t  apart  as  trust  funds  for  the  respective  legatees. 
This  court,  however,  has  no  power  to  appoint  an  executor.  The 
new,  or  substituted  trustee  in  that  case,  therefore,  in  conjunction 
with  the  remaining  trustees  of  the  fund,  would  no  longer  hold  it 
in  the  c?iaracter  of  executors,  but  as  trustees  iherely;  and  they 
could  not  be  called  to  account  before  the  surrogate  in  relation  to 
the  execution  of  the  trust. 

Again  ;  the  discharge  of  the  petitioner,  without  appointing  a 
new  trustee  in  his  place,  would  render  it  doubtful  whether  the 
remaining  executors  could  execute  the  power  in  trust  to  sell  the 
testator's  real  estate,  so  as  to  give  a  good  title  to  purchasers.    By 
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the  revised  statutes,  where  a  power  in  trust  is  vested  in  several 
persons,  all  must  unite  in  its  execution;  but  if  previous  to  such 
execution  one  or  more  of  such  persons  should  die,  the  power  nif.y 
be  executed  by  the  survivor,  or  survivors.  {1  R.  iS.  735,  §  112.) 
The' same  result  is  produced,  where  the  legal  estate  is  vested  in 
tli8  trastees,  with  a  direction  to  sell  for  the  benefit  of  the  trust 
estate,  by  that  section  of  the  revised  statutes  which  declares  that 
every  estate  vested  in  executors  or  trustees  as  such,  shall  be 
held  by  them  in  joint  tenancy.  (Idem,  627,  §  44.)  In  the  one 
case,  the  statute  gives  to  the  survivor  the  whole  power  in  trust 
to  sell,  so  as  to  enable  him  to  transfer  a  good  title  to  the  pur- 
chaser by. the  execution  of  the  power  alone;  and  in  the  other, 
the  whole  legal  estate  is  vested  in  the  survivor,  and  he  is  there- 
by enabled  to  convey  such  estate  upon  a  sale  thereof  in  the  dis- 
charge of  the  trust.  Another  section  of  the  revised  statutes 
provides  for  the  case  of  a  power  to  sell,  given  jointly  to  two  or 
more  executors,  and  where  one  of  them  refuses  to  accept  the 
trust,  or  to  take  out  letters  testamentary  upon  the  estate  of  the 
decedent.  There  the  statute  declares  that  a  sale  by  such  of  the 
executors  as  shall  take  upon  them.selves  the  execution  of  the 
will,  shall  be  equally  valid  as  if  the  other  executors  had  joined 
ill  such  sale.  (2  R.  S.  109,  §  55.)  None  of  these  provisions, 
however,  extend  to  the  case  under  consideration  ;  or  authorize 
a  part  of  the  executors  to  whom  a  joint  power  is  given,  to  exe- 
cute the  same  so  as  to  transfer  a  good  title  to  the  purchaser, 
where  one  of  those  to  whom  such  joint  power  was  given  by  the 
testator  has  been  discharged  from  his  trust  by  this  court,  after 
he  had  accepted  the  trust  and  has  duly  qualified  as  executor. 

The  article  of  the  revised  statutes  relative  to  uses  and  trusts, 
it  is  true,  expressly  authorizes  this  court,  in  the  case  of  a  trust 
relating  to  real  estate,  to  accept  the  resignation  of  a  trustee,  and 
discharge  him  from  the  trust  upon  his  own  petition  ;  and  also 
to  remove  him  from  his  trust  for  a  sufficient  cause,  upon  the  pe- 
tition of  any  person  interested  in  the  execution  of  the  trust,  as 
well  as  upon  a  bill  filed  for  that  purpose.  (1  R.  &\  730,  §  69, 
TO.)  And  the  120th  section  of  the  article  relative  to  powers, 
[Idem,  735,)  gives  the  same  authority  to  the  court  in  relation  to 
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the  acceptance  of  the  resignation  of  the  trustee  of  a  power  in 
trust,  and  as  to  his  removal  from  the  trusteeship.  In  neither 
case,  however,  does  the  statute  give  to  the  remaining  trustees 
authority  to  execute  the  trust  alone,  in  the  same  manner  as  if 
the  trustee  so  discharged  or  removed  was  dead,  or  had  never  ac- 
cepted the  trust.  If  the  person  creating  the  trust,  therefore,  has 
not  authorized  the  execution  of  the  trust,  or  of  the  po\t-er  in 
trust,  by  a  part  of  the  trustees  only,  I  apprehend,  the  court  must 
exercise  the  power  given  by  the  first  clause  of  the  seventy-first 
section  of  the  article  relative  to  uses  and  trusts ;  [Idem,  731 ;) 
and  must  appoint  a  new  trustee  in  the  place  of  the  one  who  has 
resigned  or  been  removed,  to  join  with  the  others  in  the  execu- 
tion of  such  trust,  or  power  in  trust,  in  order  to  give  a  valid  title 
to  a  purchaser.  By  the  common  law,  an  order  or  decree  of  the 
court  of  chancery  did  not  have  the  etRct  to  transfer  the  legaV 
title  to  land  or  real  estate.  But  the  court  exercised  its  jurisdic- 
tion, in  the  case  of  trusts,  by  compelling  the  holder  of  the  legal 
estate,  or  of  a  power  in  trust  by  which  such  legal  estate  could  be 
conveyed,  to  convey  the  legal  title  pursuant  to  the  directions  of 
the  decree.  Such  must  continue  to  jae  the  eifect  of  its  orders 
and  decrees,  except  so  far  as  the  provisions  of  the  revised  stat- 
utes have  given  to  them  the  effect  of  a  legal  transfer,  or  the 
effect  of  authorizing  a  transfer  in  a  mode  not  sanctioned  by  the 
common  law. 

The  discharge  of  the  petitioner  in  the  present  case,  therefore, 
cannot  be  granted  consistently  with  the  rights  of  those  who  are 
contingently  interested  in  the  trust.  The  petition  must  btf 
denied.  , 
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The  effect  of  (.he  39th  section  of  the  act  of  1831,  to  aholish  imprisonmeut  for  dehi 
ami  to  punifjh  fraudulent  debtors,  was  to  repeal  so  much  of  the  provisions  of  th« 
title  of  the  revised  statutes,  relative  to  courts  held  by  jastices  of  the  peace,  as  aU' 
thorized  the  execution,  issued  in  a  suit  commenced  by  attachment,  where  the  de- 
fendant was  not  personally  served  with  process  and  did  not  appear  therein,  to  b« 
levied  upon  the  goods  and  chattels  of  the  defendant  generally.  That  section  also  re- 
pealed, by  implication,  so  much  of  the  provisions  of  that  title,  of  the  revised  statutes, 
as  made  the  filing  of  the  transcript  of  such  ajudgment,  in  the  county  clerk's  office, 
a  lien  upon  the  real  estate  of  the  defendant,  and  as  authorized  the  county  clerk  to 
issue  an  execution,  against  such  real  estate,  founded  upon  the  filing  of  such  trans- 
cript. 

/udgments  rendered  by  justices  of  the  peace  upon  attachments  which  were  not 
served  on  the  defendant  personally,  and  to  which  he  did  not  appear,  are  not  such 
judgments  as  will  entitle  the  owner  thereof  to  come  into  the  court  of  chancery  for 
relief;  upon  the  return  of  the  executions  issued  thereon,  unsatisfied. 

The  remedy  of  the  owner  of  such  judgments  is  to  bring  new  suits  thereon ;  so  as  ta 
give  the  defendant  an  opportunity  to  rebut  the  prima  facie  evidence  of  indebted- 
ness, or  to  offset  any  demand  which  he  may  have.  And  if  the  plaintiff  succeeds 
in  obtaining  new  and  general  judgments,  in  those  suits,  he  must  proceed  and 
exhaust  his  remedy  against  the  real  as  well  as  personal  estate  of  the  defendant,  by 
execution,  before  he  can  file  a  creditor's  bill  in  the  court  of  chancery. 

By  the  first  and  second  sections  of  the  title  of  the  revised  statutes  relative  to  execu- 
tions, and  the  duties  of  officers  thereon,  in  connection  with  the  other  provisions  of 
those  statutes  relative  to  the  docketing  of  judgments  and  decrees,  the  right  to  sell 
real  estate,  and  chattels  real,  on  executions  upon  judgments  of  courts  of  common 
law  and  upon  executions  founded  upon  decrees  of  the  court  of  chancery,  is  placed 
upon  the  same  footing.  And  if  the  judgment  or  decree  has  been  docketed,  so  as 
to  make  it  a  lien  upon  lands  of  the  debtor  in  the  county  to  which  the  execution  ia 
issued,  it  will  authorize  the  sale  of  the  interest  which  he  had  in  the  land  at  the 
time  of  such  docketing ;  if  the  time  prescribed  by  law  for  the  continuance  of  such 
lien  has  not  expired. 

Butlf  the  judgment  or  decree  has  not  been  docketed,  the  execution  issued  thereon 
vrill  only  authorize  the  sale  of  such  interest  as  the  debtor  has  in  the  land  at  thd 
time  of  the  seizure  and  sale;  subject  to  the  rights  of  those  who  have  acquired  in- 
terests in,  or  liens  upon,  such  lands  as  purchasers,  or  incumbrancers,  subseq'iient 
to  the  judgment  or  decree. 
Although  the  85th  section  of  the  act  of  May,  1840,  relative  to  costs  and  fees  in  courts 
of  law,  &c.,  provides  that  no  judgment  or  decree  thereafter  to  be  entered  shall  he  a 
lien  upon  real  estate,  unless  the  same  shall  be  docketed  by  the  clerk  of  the  county 
where  the  lands  are  situated,  yet  there  is  nothing  in  that  act  requiring  ajudgment 
of  the  supreme  court,  or  a  decree  of  the  court  of  chancery,  to  be  docketed  withtha 
clerk  of  the  county  where  the  real  estate  of  the  defendant  b  situated,  to  authoiiz* 
the  issuing  of  an  execution  against  such  real  estate,  to  the  sheriff  of  that  county. 
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But  as  the  process  of  courts  of  common  pleas,  and  of  the  superior  eourl  of  the  city  oi 
New- York,  does  not,  in  ordinary  cases,  extend  to  other  countifs,  it  if*  necessary  t» 
have  the  judgment  docketed  in  the  manner  prescribed  in  the  29th  section  of  tha 
act  of  May,  1840,  to  authorize  such  local  courts  to  issue  their  czecntions  to  any 
other  county  than  that  in  which  such  courts  are  held. 

The  act  of  May,  1840,  does  not,  in  terms,  dispense  with  the  docketing  of  judg- 
ments in  the  supreme  court ;  in  the  manner  prescribed  by  the  revised  statutes. 
Nor  does  it  authorize  the  docketing  of  such  judgments  in  the  office  of  the  county 
clerk,  for  the  purpose  of  giving  them  a  preference  in  payment  out  of  tbo  estate  of 
the  judgment  debtor  in  case  of  his  death.  And  it  seems,  it  is  necessary  »he  clerk» 
of  the  supreme  court  should  continue  to  docket  judgments  in  the  manner  prescri- 
bed in  the  revised  statutes,  to  entitle  such  judgments  to  a  preferenp*  o\ef  subse- 
quent judgment  creditors,  in  payment  out  of  an  insolvent  estate. 

This  was  an  appeal  from  a  decision  of  the  vice  chancellor  of 
the  fourth  circuit,  refusing  to  dissolve  the  usual  injunction  upon 
a  creditor's  bill,  against  P.  Cornelius  the  judgment  debtor.  The 
bill  was  founded  upon  a  judgment  in  the  supreme  court  recov- 
ered in  July  term,  1842,  for  about  $200 ;  and  upon  three  judg- 
ments obtained  in  justices'  courts  upon  proceedings  on  attach- 
ments, on  which  last  mentioned  judgments  there  remained 
due  something  more  than  $200,  after  applying  thereon  the  pro- 
ceeds of  the  sale  of  the  property  of  Cornelius,  which  had  been 
attached.  The  bill  alleged  that  the  judgment  in  the  supreme 
court,  which  was  originally  in  favor  of  R.  Zule,  had  been  assign- 
ed to  the  complainant,  and  that  the  same  had  not  been  paid ; 
but  that  the  whole  amount  thereof,  with  interest,  was  actually 
and  equitably  due  to  him  over  and  above  all  just  claims  of  the 
defendant  by  way  of  set-off  or  otherwise.  The  bill  also  stated 
that  the  record  of  the  judgment  in  the  supreme  court  was  filed 
in  the  office  of  the  clerk  of  that  court  in  Albany,  on  the  21st  of 
September,  1842,  and  was  docketed  in  his  office  on  the  same 
day.  But  the  judgment  did  not  appear  to  have  been  docketed 
in  the  clerk's  office  of  any  of  the  counties  in  this  state,  so  as  ti 
make  it  a  lien  upon  real  estate  of  the  defendant  under  the  pro 
visions  of  the  act  of  the  14th  May,  1840.  In  November,  1842 
an  execution  was  issued  upon  that  judgment  to  the  county  ol 
Montgomery,  which,  as  the  bill  alleged,  was  the  last  known 
place  of  residence  of  Cornelius  in  this  state.  That  execution 
directed  the  sheriff  to  levy  the  amount  of  the  judgment  of  thfl 
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goods  and  chattels  of  the  defenduJit,  and  if  sufficient  could  nd 
be  found,  that,  he  should  then  cause  the  damages  and  costs  to  be 
made  of  the  real  estate  in  the  county  of  Montgomery,  of  which 
the  defendant  was  seized  on  the  21st  of  September,  1842,  or  at 
any  time  afterwards,  in  whose  hands  soever  the  same  might 
be.  The  sheriff  subsequently  returned  the  execution  wholly 
unsatisfied. 

The  defendant,  in  his  answer,  denied  the  justice  of  the  judg- 
ment recovered  against  him  by  Zule,  in  the  supreme  court,  and 
alleged  that  he  had  no  recollection  and  did  not  believe  that  any 
declaration  or  process  was  ever  served  upon  him  in  that  suit ; 
and  that  the  judgment  was  obtained  therein  without  his  knowl- 
edge, while  he  was  absent  in  Europe.  He  also  set  up  several 
claims  by  way  of  offset  against  the  complainants,  and  therefore 
denied  that  anything  was  actually  and  equitably  due  upon  such 
judgment.  He  likewise  stated,  upon  information  and  belief,  that 
the  several  judgments  upon  the  attachments  were  irregular  am) 
void,  and  that  nothing  was  due  to  the  plaintiff  in  one  of  those 
judgments  at  the  time  of  the  recovery  thereof  The  answer  fur- 
ther stated  that  the  defendant  Cornelius,  on  the  21st  of  Septem- 
ber, 1842,  and  ever  since,  was  and  still  continued  to  be  the  owner 
of  lands  and  real  estate  in  fee  simple,  in  the  county  of  Montgom- 
ery, out  of  which  the  amount  of  the  judgment  in  the  supreme 
court  could  have  been  collected,  if  a  transcript  of  such  judgment 
had  been  filed  in  the  office  of  the  clerk  of  that  county,  so  as  to 
make  the  judgment  a  lien  on  the  said  lands  and  real  estate. 

A.  C.  Paige,  for  the  appellant.  I.  The  whole  equity  of  the 
complainant's  bill  is  denied  by  the  answer.  The  defendant 
(P.  Cornelius)  denies  that  any  thing  is  due  on  the  judgment 
recovered  by  Robert  Zule.  This  denial  is  responsive  to  the 
bill.  The  defendant  denies  notice  of  the  commencement  of  the 
suit  by  Zule,  and  denies  that  he  authorized  any  one  to  appear  for 
him  in  such  suit.  The  judgment  recovered  therein  is  conse- 
quently void.  Under  such  circumstances,  the  court  having  no 
jurisdiction  of  the  person  of  the  defendant,  the  judgment  ren- 
i(,ted  is  void.    (^Borden  v.  Fitch,  15  John.  121.     13  Id.  192 
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6  Wend.  447.)  The  allegation  in  the  record,  thiit  the  defeu' 
dant  appeared  by  attorney,  can  be  disproved  by  the  defendant 
Coniplainant,  by  transferring  the  $80  note  "given  by  P.  Corne- 
lius on  settlement,  to  the  Baldwins,  deprived  himself  of  all  righ< 
to  claim  any  thing  on  the  judgment.  The  purchase  of  tbfl 
judgment  of  Zule  from  French,^  being  for  the  purpose  of  bring- 
ing a  suit  thereon,  was  in  violation  of  article  three,  title  two, 
chapter  three,  of  the  third  part  of  the  revised  statutes.  Thfl 
i;omplainant  has  not  exhausted  his  remedy  at  law  on  the  judg- 
ment recovered  by  Zule.  His  bill  does  not  allege  that  the 
judgment  was  docketed  in  the  clerk's  office  of  the  county  of 
Montgomery,  (the  last  known  place  of  residence  of  the  defen 
dant,)  so  as  to  be  a  lien  on  his  real  estate  in  that  county,  and 
to  authorize  the  sale  of  such  real  estate  under  the  same.  Judg. 
ments  in  courts  of  record  shall  bind,  and  be  a  charge  on  landji 
of  persons  against  whom  a  judgment  shall  be  rendered,  which 
such  persons  had  at  the  time  of  docketing  such  judgment. 
(2  E.  S.  359,  §  3.)  And  such  real  estate  shall  be  subject  to  ba 
sold  on  execution  to  be  issued  on  such  judgment.  No  judg- 
ment shall  affect  any  lands,  &,c.  until  the  record  be  filed  and 
docketed.  (2  R.  S.  360,  §  12.  ^ee  Laws  of  1840,  p.  334, 
335.)  The  remedy  at  law  is  not  exhausted  until  an  execution 
has  been  taken  out  against  the  whole  property  of  the  defendant, 
both  real  and  personal.  Thus  a  creditor's  bill  cannot  be  filed 
on  the  return  of  an  execution  upon  a  justice's  judgment  unsatis- 
fied, which  has  not  been  docketed  in  the  clerk's  office.  {Di^ 
V.  Briggs,  9  Paige,  595.)  A  creditor's  bill  must  show,  affirma- 
tively, that  the  complainant  has  exhausted  his  remedy  at  law 
by  issuing  an  execution  to  the  sheriff  of  the  county  where  the 
defendant  resided  when  the  execution  was  issued  ;  or  the  com- 
plainant must  show  a  sufficient  and  legal  excuse  for  not  issuing 
his  execution  to  such  county.  {Merchants^  and  Mechanic!^ 
Bank  v.  Griffith,  10  Paige,  519.)  The  case  of  Youngs  v. 
Morrison,  {Idem,,  325,)  which  holds  that  it  is  not  necessary  to 
state  in  the  bill  the  docketing  of  the  judgment,  &c.,  conflicts 
with  other  cases ;  and  the  circumstances  of  that  case  are  noi 
like  this.    Executions  must  be  issued  to  the  county  where  the 
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defendant  resided  when  execution  was  issued.  (Reed  v. 
Wheaton,  7  Paige,  663.)  The  complainant  must  first  exhaust 
his  remedy  at  law.  (2  R.  S.  173,  4.)  Here  the  remedy  was 
not  exhailsted  ;  as  the  defendant  had  real  estate  in  Montgomery 
county.  No  judgment  can  affect  lands  unless  it  is  docketed, 
and  thereby  becomes  a  lien  on  the  lands.  And  no  real  estate 
can  be  sold  under  a  judgment,  unless  such  judgment  is  a  lien 
thereon.  This  is  the  doctrine  of  the  revised  statutes.  The  act 
of  1840,  p.  334,  provides  that  no  judgment  shall  be  a  lien  on 
real  estate,  unless  the  same  is  docketed  in  the  clerk's  office  of 
the  county  where  the  lands  are  situated.  This  act  substitutes 
the  docket  in  the  clerk's  office  of  the  county,  in  place  of  the 
docket  in  the  supreme  court.  No  docket  is  necessary  in  the 
supreme  court,  since  the  act  of  1840.  That  act  requires  the  judg- 
ment to  be  perfected  in  the  supreme  court  only — and  to  be  dock- 
eted in  the  county.  At  common  law,  lands  were  not  liable  to 
be  sold  on  execution.  (Bingham  on  Judgments  and  Execu- 
tions, 102,  IO8.  Gilbert  on  Executions,  9.)  The  revised 
statutes  expressly  provide  that  no  judgment  shall  affect  lands 
unless  it  be  docketed.  Unless  a  judgment  is  a  lien,  the  owner 
of  the  judgment  cannot  redeem  lands  sold  under  a  prior  judg- 
ment. (2  R.  S.  371.)  The  execution  to  be  issued  on  a  judg- 
ment, only  authorizes  the  sheriff  to  sell  the  lands  which  the 
defendant  had  at  the  time  of  docketing  the  judgment.  (2  R. 
S.  367,  §  26.)  Unfess,  therefore,  the  judgment  has  been 
docketed  in  the  county  clerk's  office,  so  as  to  make  it  a  lien,  no 
lands  can  be  sold  under  it.  The  cases  under  the  revised  laws, 
(1  R.  L.  of  1813,  p.  500,)  which  decide  that  a  judgment  prop- 
erly  docketed  after  ten  years,  ranks  as  a  judgment  junior  to 
later  judgments,  and  that  the  lien  continues  as  against  the  de- 
fendant, do  not  apply  ;  as  by  the  terms  of  the  act,  the  lien  only 
expired  as  to  bona  fide  purchasers  and  junior  judgments,  and 
not  as  tfl  the  defendant.  And  a  docket  was  not  made  necessary 
to  affect  lands,  so  far  as  the  defendant  was  concerned.  In  this 
case  no  lien  ever  existed ;  there  having  been  lio  docket  in  the 
county.  By  the  revised  statutes,  (2  R.  S.  360,  §  12.)  a  judg- 
ment, unless  docketed,  does  not  affect  lands,  as  to  any  cue. 
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II.  The  creditor's  bill  is  not  properly  founded  on  the  judg- 
ments recovered  on  the  attachments.  An  attachment  is  a  pro- 
ceeding in  rem  against  the  property  attached.  It  does  not  reach 
all  the  defendant's  property.  And  the  execution  issued  only 
runs  against  the  property  attached.  {Thomas  v.  The  Mer- 
chants' Bank,  9  Paige,  216.)  It  is  like  an  execution  on  a 
justice's  judgment  not  docketed  in  the  clerk's  office.  {Dix  v. 
BriggSj  9  Paige,  595.) 

III.  It  does  not  appear  by  the  complainant's  bill  Aat  the  jus- 
tice's court  had  jurisdiction  to  render  the  judgments  on  the 
attachments.  This  is  necessary.  {Dix  v.  Briggs,  9  Paige, 
597.     Laws  of  1831,  p.  404, 5.) 

IV.  Two  of  the  judgments  recovered  on  the  attachments 
were  purchased  by  the  complainant,  with  intent  to  commence 
a  suit  thereon. 

V.  The  defendant  denies  that  any  thing  is  due  on  the  judg- 
ment recovered  by  the  complainant  on  attachment. 

VI.  If  the  defendant  is  not  entitled  to  a  dissolution  of  the 
injunction  on  the  bill  and  answer,  he  asks  for  a  dissolution  upon 
giving  security  for  the  payment  of  the  sum'  equitably  due  oi? 
the  judgment  recovered  by  Zule,  in  the  event  of  the  complain 
ant's  succeeding  to  establish  that  any  thing  is  due,  or  recovers 
ble  thereon. 

D.  P.  Corey,  for  respondent.  An  injunction  upon  a  creditor's 
,  bill  will  not  be  dissolved  unless  the  facts  charged  in  the  bill,  and 
the  whole  equity  of  the  bill,  be  denied  positively  and  fully.  A 
denial  upon  information  and  belief  is  not  sufficient.  {Hopk.  R. 
148.  1  Paige,  100.  5  Id.  112.  1  Barb.  Prac.  640.  2  John. 
Ch.  204.  9  Paige,  502.)  And  even  when  the  equity  of  the 
bill  is  denied,  it  is  not  a  matter  of  course  to  dissolve  the  injunc- 
tion, but  it  rests  in  the  discretion  of  the  court,  to  be  governed  by 
the  nature  of  the  case.  (2  John.  Ch.  204.  10  Paige,  502.) 
Any  evasion  in  the  answer  in  not  responding  to  the  charges  in 
the  bill,  or  improbable  or  contradictory  statements  in  the  answer, 
will  induce  the  court  to  retain  the  injunction.  (1  Barb.  Ch, 
Pr.  640.^     This  answer  is  of  that  character.     The  answer  of  the 
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defendant  Cornelius  neither  denies  the  facts  charged,  nor  the 
equity  of  the  bill,  but  sets  up  technicalities  and  evasions.  A 
creditor's  bill  may  be  filed  upon  one  or  more  justice's  judgments 
that  amount  in  the  aggregate  to  $100  or  over,  after  exhaustmg^ 
the  remedy  at  law.  (1  Barb.  Ch.  Pr.  148,  154,  159.)  The  bill 
shows  the  remedy  at  law  exhausted  upon  all  the  judgments,  by 
the  return  of  executions  unsatisfied ;  and  the  answer  does  not 
discover  or  point  out  any  real  estate  liable  to  the  execution  on 
the  judgment  in  the  supreme  court,  but  evades  the  discovery. 
Nor  does  the  defendant  answer  fully  as  to  his  personal  property. 
It  was  not  necessary  to  file  a  transcript  of  the  justice's  judgments ; 
as  no  lien  could  have  been  created  thereby.  Neither  could  any 
other  property  than  that  attached  be  sold  under  such  executions ; 
any  more  than  choses  in  action  could  be  sold  under  ordinary 
executions.  (2  R.  S.  203,  §  298.)  Still  the  court  will  assist 
such  executions,  (1  Barb.  Pr.  152,  158,)  without  docketing  the 
judgment.  [See  10  Paige,  325.)  This  court  is  not  authorized 
to  inquire  into  the  regularity  of  a  judgment  upon  which  a  bill  is 
founded.    (1  Barb.  Ch.  Pr.  159,  (s),  ^c.) 

The  Chancellor.  Upon  a  careful  examination  of  the  an- 
swer in  this  case,  I  am  satisfied  the  appellant  did  not  intend  to 
state  positively  that  he  was  never  served  with  process,  or  with  a 
copy  of  the  declaration  in  the  suit  in  the  supreme  court.  It  is 
not  necessary,  therefore,  to  consider  the  question  whether  it  13 
competent  for  the  defendant,  upon  a  creditor's  bill  filed  in  this 
court,  to  question  the  validity  of  the  judgment,  or  the  right  of  the 
attorney  to  appear  for  him  in  the  court  at  law.  Upon  principle, 
however,  I  think  the  remedy  of  the  defendant,  if  any,  is  by  an 
application  to  the  supreme  court  to  set  aside  the  judgment ;  or 
by  an  action  against  the  attorney  who  has  appeared  for  the  de- 
fendant in  that  suit  without  authority,  if  such  appearance  would 
have  the  effect  to  make  the  proceedings  in  that  suit  regular 
without  tne  service  of  process.  If  the  judgment  is  to  be  con- 
sidered as  valid  in  this  court,  I  do  not  understand  the  answer  to 
contain  a  denial  that  the  whole  amount  for  which  it  was  given 
is  still  due  and  unpaid.    And  the  defendant  is  not  in  a  situation 
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M  avail  iiiinself  of  the  alleged  offset,  against  the  complainant,  upon 
tliis  motion  to  dissolve  the  injunction.  The  defendant  himself 
cannot  know  whether  the  complainant  was  guilty  of  any  breach 
(if  professional  duty  in  not  applying  the  $100  in  settling  the 
claim  of  Zule.  The  fact  that  Zule  claimed  and  actually  recov- 
ered a  sum  much  beyond  the  f  100,  in  that  suit,  exclusive  of  the 
costs,  is  sufficient  to  raise  a  presumption  that  he  would  not  have 
accepted  the  sum  which  the  defendant  says  was  left  with  the 
attorney  to  pay  the  claim.  And  the  fact  that  the  attorney  after- 
wards claimed  to  be  the  owner  of  and  actually  sold  the  note 
which  the  defendant  says  he  gave  to  Zule  upon  the  settlement 
with  him,  is  no  evidence  that  the  attorney  came  into  the  pos- 
session of  that  note  wrongfully,  and  without  a  full  consideration 
paid  to  the  holder  thereof.  It  becomes  necessary,  therefore,  to 
inquire  whether  the  complainant  was  in  a  situation  to  file  a 
creditor's  bill  upon  either  of  the  judgments  mentioned  in  the 
pleadings  and  proofs  in  this  cause. 

The  39th  section  of  the  act  of  1831,  to  abolish  imprisonment 
for  debt  and  to  punish  fraudulent  debtors,  {Laws  of  1831,  p. 
405,)  declares  that  a  judgment,  before  a  justice,  in  a  suit  com- 
menced by  attachment,  where  the  defendant  is  not  personally 
served  with  process  and  does  not  appear,  shall  be  only  pre- 
sumptive evidence  of  indebtedness,  in  any  suit  that  may  be 
brought  thereon  ;  and  may  be  repelled  by  the  defendant.  The 
same  section  also  declares  that  the  execution  issued  upon  such 
judgment  shall  not  be  levied  upon  any  other  property  than  such 
as  was  seized  under  the  attachment ;  nor  shall  the  defendant  be 
barred  of  any  set-ofF  he  may  have  against  the  plaintiff.  The 
revised  statutes  only  authorized  the  goods  and  chattels  of  the 
defendant  to  be  seized  under  an  attachment  issued  by  a  justice ; 
but  did  not  authorize  such  attachment  to  be  served  upon  real 
estate  of  the  defendant.  (2  R.  S.  230,  §  30.)  The  effect  of  the 
39th  section  of  the  act  of  April,  1831,  therefore,  is  to  repeal  so 
much  of  the  provisions  of  the  title  of  the  revised  statutes,  rela- 
tive to  courts  held  by  justices  of  the  peace,  as  authorized  the  ex- 
ecution, issued  in  a  suit  commenced  by  attachment,  where  the  de> 
fendant  was  not  personally  served  with  process  and  did  not  appeal 
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'.herein,  to  be  levied  upon  the  goods  and  chattels  of  the  defen- 
dant generally.  And  it  also  repeals,  by  necessary  implication, 
so  much  of  the  provisions  of  that  title  of  the  revised  statutes  as 
made  the  filing  of  the  transcript  of  such  a  judgment,  in  the 
county  clerk's  office,  a  lien  upon  the  real  estate  of  the  defendant ; 
and  authorized  the  county  clerk  to  issue  an  execution  against 
such  real  estate,  founded  upon  the  filing  of  that  transcript.  The 
several  judgments,  stated  in  the  complainant's  bill,  founded  upon 
attachments  which  were  never  served  on  the  defendant  personally, 
and  to  which  he  did  not  appear,  are  not  such  judgments  as 
would  entitle  the  owners  thereof  to  come  into  this  court  for  relief, 
upon  the  return  of  the  executions  im satisfied,  even  if  the  trans- 
cripts thereof  had  been  filed  in  the  office  of  the  clerk  of  the  county 
within  which  such  judgments  were  recovered.  The  remedy 
of  the  complainant,  as  the  owner  of  those  judgments,  is  to  bring 
new  suits  thereon  ;  so  as  to  give  the  defendant  an  opportunity 
to  rebut  the  prima  facie  evidence  of  indebtedness,  or  to  offset  any 
demand  he  may  hare  which  is  a  proper  subject  of  offset.  And 
if  the  complainant  succeeds  in  obtaining  new  and  general  judg- 
ments, in  those  suits,  he  must  proceed  and  exhaust  his  remedy 
against  the  real  as  well  as  the  personal  estate  of  the  defendant,  by 
executions  on  such  new  judgments,  before  he  will  be  entitled  to 
come  into  this  court  for  relief,  and  to  obtain  satisfaction  out  of 
property  which  he  is  unable  to  reach  by  such  executions. 

It  remains  for  me  to  examine  the  question,  whether  an  execu- 
tion could  be  issued  upon  the  judgment  in  the  supreme  court, 
under  the  provisions  of  the  revised  statutes  and  of  the  act  of 
May,  1840,  which  could  authorize  the  sale  of  the  real  estate  of 
the  defendant ;  such  judgment  never  having  been  docketed,  in 
the  county  where  the  execution  was  issued,  so  as  to  make  the 
■'udgment  a  lien  upon  the  defendant's  real  estate  in  that  county, 
ff^hen  the  case  of  Young's  v.  Morrison,  {10  Paige's  Rep.  325,) 
was  before  me,  upon  an  appeal  from  the  decision  of  one  of  the 
vice  chancellors  overruling  a  demurrer  to  the  complainant's  bill, 
I  was  not  aware  that  the  provisions  of  the  revised  statutes  as  to 
the  rights  of  judgment  creditors  to  sell  the  real  estate  of  thg 
debtors,  against  whom  judgments  had  been  recovered  in  courts 
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of  record,  were  materially  varied  from  the  language  of  the  stat 
ute  on  thfit  subject  as  it  previously  existed.  I  have;,  therefore, 
supposed  that  the  effect  of  the  25th  section  of  the  act  of  May, 
1840,  requiring  judgments  and  decrees  to  be  docketed  with  the 
clerk  of  the  county  in  order  to  make  them  liens  upon  the  real 
estate  of  the  debtor  in  such  county,  left  the  right  of  the  plaintiff 
imimpaired  to  sell  the  real  estate  of  the  defendant  upon  execu- 
tion, except  as  against  bona  fide  purchasers  or  incumbrancers. 
The  argument  in  the  present  case,  however,  has  led  me  to  re. 
consider  the  question,  and  I  will  now  state  the  result  of  my  re- 
examination of  the  subject. 

It  is  well  known  to  every  lawyer,  that  the  realestateof  a  judg- 
ment debtor  could  not,  by  the  common  law,  be  taken  in  execu- 
tion. The  only  remedy  of  the  creditor  was  by  a  writ  of  fieri 
facias  against  the  goods  and  chattels  of  the  defendant  in  the 
judgment,  or,  by  a  levari  facias,  to  levy  the  debt  by  the  sale  of 
his  goods  and  the  seizure  of  the  accruing  profits  of  his  lands. 
But  in  1285,  the  statute  of  Westminster,  2c?  Ch.  18,  was  passed, 
giving  to  the  creditor  a  writ  of  elegit  upon  his  judgment ;  by 
which  writ  the  sheriff  was  directed  to  deliver  the  goods  of  the  de- 
fendant, at  an  appraisal,  in  payment  of  the  judgment ;  and  if  that 
was  not  sufficient,  he  was  also  to  deliver  to  the  creditor  a  moiety 
of  the  freehold  lands.  Under  this  statute,  the  courts  held  the 
judgment  to  be  a  lien  upon  the  land  of  the  defendant  from  the 
first  day  of  the  term  of  the  court  in  which  such  judgment  was 
obtained.  This  relation  back,  of  the  judgment,  to  the  first  day 
of  the  term,  was  found  to  be  unjust  as  against  bona  fide  purcha- 
sers of  the  land  before  the  judgment  was  actually  entered.  And 
in  1G77,  the  act  for  the  prevention  of  frauds  and  peijuries,  (29 
Ch.  2,  c.  3,)  required  the  judge  who  signed  the  record  of  the 
judgment,  to  specify  the  time  of  signing  the  same  in  the  maigin 
of  the  record.  That  act  also  provided  that  such  judgment,  as 
against  bona  fide  purchasers  of  the  land  of  the  judgment  debtor, 
should  not  relate  to  the  first  day  of  the  term,  but  should  only  be 
considered  as  a  judgment  from  the  time  of  signing  thereof. 
Fifteen  years  afterwards,  the  statute  4th  and  5th  William  ds 
Maryj  c.  20,  required  judgments  to  be  docketed  j  ^nd  declared 
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tliat  judgments  not  docketed  should  not  afFect  lands  or  teno 
ments  as  against  purchasers  or  mortgagees,  or  have  any  prefer- 
ence against  heirs,  executors  or  administrators,  in  the  adminis- 
tration of  their  ancestor's,  testator's  or  intestate's  estates.  When 
the  act  of  the  5th  George  i2d,  c.  7,  subjected  all  lands  in  the  col 
onies  to  sale  upon  execution  against  the  owners  of  such  lands, 
upon  judgments  obtained  in  the  colonial  courts  of  record,  the 
same  principle  of  constructive  lien  from  the  time  of  the  signing 
of  the  judgment,  was  applied  to  all .  the  freehold  lands  of  the  de- 
fendant within  the  reach  of  the  process  of  the  court,  by  the 
judges  in  this  and  other  colonies.  That  act  was  repealed  in  this 
state  in  the  revision  of  1787,  which,  in  terms,  repealed  all  En- 
glish statutes  that  had  previously  been  in  force  here.  But  its 
provisions  were  retained  in  the  revised  act  of  the  19th  of  March, 
1787.  (1  Greenl.  Laws,  407.)  The  first  section  of  that  act  de- 
clared that  the  lands  and  tenements,  and  real  estate  of  every 
debtor,  should  be  liable  to  be  sold  upon  execution  on  judgments 
recovered  in  courts  of  record.  The  second  section  required  the 
time  of  signing  of  the  record  to  be  specified,  and  directed  the 
clerk  of  the  court  to  mark  the  time  of  filing  the  record  upon  the 
same.  It  further  declared  that  no  judgment  should  afFect  any 
lands  or  tenements,  as  to  purchasers  or  mortgagees,  or  have  any 
preference  in  the  administration  of  the  estates  of  deceased  per- 
sons, but  from  the  time  of  the  actual  filing  of  the  record  of  such 
judgment.  And  the  third  section  contained  a  re-enactment,  in' 
substance,  of  the  provisions  of  the  4th  and  5th  William  &  Mary, 
c.  20,  relative  to  the  docketing  of  judgments,  and  the  consequen- 
ces of  an  omission  to  docket  the  same.  The  seventh  section 
prescribed  the  form  of  the  execution  ;  which  was,  that  if  suffi- 
cient goods  and  chattels  of  the  judgment  debtor  could  not  be 
found  to  satisfy  the  debt  and  costs,  that  the  sherifi"  should  cause 
such  debt  and  costs  to  be  made  of  the  lands  and  tenements 
whereof  the  judgment  debtor  was  seized  on  the  day  when  such 
lands  becaniA  liable  to  the  debt,  (specifying  the  time.)  or  at  any 
lime  afterwards,  in  whose  hands  soever  the  same  might  be. 
Th?  same  provisions  were  contained  in  the  revision,  of  1801,  of 
theactconcerning  judgments  and  executions.    (1  R.  L.  of  18Ul 
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p.  388.)  The  revised  act  of  1813  contained  the  same  provis« 
ions,  except,  that  in  the  first  section  of  that  act  it  is,  in  terms, 
declared  that  the  judgment  shall  be  a  lien  upon  the  lands,  tene- 
ments and  real  estate  of  the  judgment  debtor.  The  uniform 
practice  imder  these  several  acts,  has  been,  so  far  as  my  knowl- 
edge extends,  to  direct  the  sheriff  to  cause  the  debt  and  costs  to 
be  made  of  the  lands  and  tenements  whereof  the  judgment 
debtor  was  seised  upon  the  day  of  the  filing  of  the  judgment 
record,  specifying  that  time  in  the  execution,  whether  the  judg- 
ment had  or  had  not  been  docketed  at  the  time  of  issuing  such 
execution.  And  it  will  be  seen  by  a  reference  to  these  several 
statutes,  that  the  clerk  was  not  required  to  docket  the  judgment' 
immediately  upon  filing  the  record,  though  he  was  bound  to 
docket  the  same  during  the  term  in  which  it  was  entered,  or 
within  six  days  thereafter.  And  by  those  statutes,  the  right  to 
sell  the  land  upon  execution,  as  against  the  debtor  himself,  did 
not  depend  upon  the  question  whether  the  judgment  had  or  had 
not  been  docketed.  But  the  real  estate  became  liable  to  be  sold 
upon  the  execution  to  be  issued  on  such  judgment,  the  mo- 
ment the  judgment  record  was  filed  in  the  ofiice  of  the  clerk  of 
the  court,  after  it  had  been  signed  by  the  proper  officer ;  though 
as  against  subsequent  purchasers  and  mortgagees,  the  title  ac- 
quired by  the  sherifi''s  sale  did  not  relate  back  to  the  filing  of 
the  judgment  record,  unless  the  judgment  had  been  properly 
'docketed  within  the  time  allowed  by  law  for  that  purpose.  It 
may  also  be  proper  to  remark,  that  in  1802,  the  legislature,  for 
the  first  time,  authorized  the  court  of  chancery  to  enforce  its  de- 
crees by  execution  against  the  goods  and  chattels,  lands  and  ten- 
ements of  the  person  against  whom  such  decree  was  made.  No 
provision,  however,  was  made  for  the  docketing  of  such  decrees. 
But  the  fourth  section  of  the  revised  act  of  1813,  concerning  the 
court  of  chancery,  contained  a  provision  that  the  goods  or  chat- 
tels, lands  or  tenements,  should  not  be  bound,  as  against  a  bona 
fide  purchaser,  until  an  actual  levy  or  seizure  by  virtue  of  the 
execution.  And  the  form  of  the  execution,  as  settled  by  this 
court,  pursuant  to  the  provisions  of  that  act,  directed  the  sheriff 
to  levy  the  amount  of  the  decree  of  the  lands  and  tenements  of 
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the  debtor  generally,  in  case  the  personal  property  was  insuffi- 
cient foT  Jhat  purpose,  without  any  reference  to  the  date  of  the 
decree ;  leaving  the  question  of  priority  as  between  the  purcha- 
ser under  such  execution  and  decree,  and  other  creditors  of  the 
defendant  by  judgment  or  decree,  to  be  settled  by  the  general 
principles  of  law  in  such  cases. 

It  is  insisted  by  the  counsel  for  the  appellant,  in  the  present 
case,  that  the  revised  statutes  have  entirely  changed  the  previ- 
ous law  on  the  subject  of  sales  of  real  estate,  and  of  chattels 
real;  so  that  no  sale  thereof  can  now  be  made  by  virtue  of  an 
execution  issued  upon  a  judgment  of  a  court  of  common  law, 
until  such  judgment  has  been  actually  docketed ;  so  as  to  make 
it  a  lien  upon  such  real  estate  or  chattels  real,  as  against  subse- 
quent purchasers  or  incumbrancers.  And  I  admit  that  the  third 
section  of  the  title  of  the  revised  statutes  relative  to  judgments, 
(2  R.  S.  359,)  when  taken  in  connection  with  the  twenty-fourth 
section  of  the  title  relative  to  executions,  and  the  duties  of  offi- 
cers thereon,  {Idem,  367,)  which  prescribes  the  form  of  the  exe- 
cution to  be  issued  out  of  the  courts  of  common  law,  appears  to 
indicate  an  intention  to  change  the  former  law  upon  the  subject, 
so  as  to  make  the  docketing  of  the  judgment  an  absolute  pre- 
requisite to  the  exercise  of  the  power  to  sell  the  defendant's  real 
estate  upon  execution.  As  no  power  existed  at  the  common 
law  to  sell  freehold  estate  upon  execution,  such  would  be  the 
necessary  effect  of  these  provisions  as  to  the  defendant's  freehold 
lands,  upon  the  repeal  of  all  the  former  statutes  authorizing  such 
sales,  if  the  revised  statutes  had  not,  by  other  sections,  authorized 
the  issuing  of  an  execution  against  the  lands  and  tenements 
and  chattels  real  of  the  judgment  debtor  generally ;  and  without 
any  other  qualification  of  the  right,  than  that  the  record  of  the 
judgment  shall  be  filed  before  the  issuing  of  such  execution. 
Such  a  right,  however,  is  given  by  the  first  and  second  sections 
of  the  title  relative  to  executions  and  the  duties  of  officers 
tiiereon,  (2  R.  S.  363.)  And  I  think  the  effect  of  these  sec- 
tions, in  connection  with  the  other  provisions  of  the  revised 
statoes  relative  to  the  docketing  of  judgments  and  decrees,  was 
to  put  the  right  to  sell  real  estate,  and  chattels  real,  on  execritions 
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upon  judgments  of  courts  of  common  law,  and  on  executions 
founded  upon  decrees  of  this  courts  on  the  same  footing. 
That  is,  if  the  judgment  or  decree  has  been  docketed,  so  as  to 
make  it  a  lien  upon  lands  of  the  debtor,  in  the  county  to  whioh 
the  execution  is  issued,  it  will  authorize  the  sale  of  the  interest 
which  he  had  in  the  land  at  the  time  of  such  docketing ;  if  the 
time  prescribed  by  law  for  the  continuance  of  such  lien  has 
not  expired.  But  if  it  has  not  been  docketed,  it  will  only  au- 
thorize the  sale  of  such  interest  as  the  debtor  has  in  the  land  at 
the  time  of  the  seizure  and  sale ;  subject  to  the  rights  of  those 
who  have  acquired  interests  in,  or  liens  upon,  such,  lands,  as 
purchasers  or  incumbrancers  subsequent  to  the  judgment  or 
decree.  The  twenty-fifth  section  of  the  act  of  May,  1840,  (Laws 
of  1840,  p.  334,)  provides  that  no  judgment  or  decree,  thereafter 
to  be  entered,  shall  be  a  lien  upon  real  estate,  unless  the  same 
shall  be  docketed,  in  books  to  be  provided  and  kept  for  that 
purpose,  by  the  clerk  of  the  county  where  the  lands  are  situated. 
But  there  is  nothing  in  that  act  requiring  a  judgment  of  the  su- 
preme court,  or  a  decree  of  the  court. of  chancery,  to  be  dock- 
eted with  the  clerk  of  the  county  where  the  real  estate  of  the 
defendant  is  situated  ;  to  authorize  the  issuing  of  an  execution, 
against  such  real  estate  to  the  sheriff  of  that  county.  But  as 
the  process  of  courts  of  common  pleas,  and  of  the  superior 
court  of  the  city  of  New-York,  does  not  in  ordinary  eases  ex- 
tend to  other  counties,  it  is  necessary  to  have  the  judgment 
docketed  in  the  manner  prescribed  in  the  29th -section  of  the 
act  of  1840,  to  authorize  such  local  courts  to  issue  their  execu- 
tions to  any  other  county  than  that  in  which  such  local  courts 
are  held.  It  may  also  be  proper  to  state  that  the  act  of  May, 
1840,  does  not  in  terms  dispense  with  the  docketing  of  judg- 
ments in  the  supreme  court,  in  the  manner  prescribed  by  the 
revised  statutes.  Nor  does  it  authorize  the  docketing  of  such 
judgments  in  the  office  of  the  county  clerk,  for  the  purpose  of 
giving  them  a  preference  in  payment  out  of  the  estate  of  the 
judgment  debtor,  in  case  of  his  death.  And  it  may,  therefore 
be  necessary  that  the  clerks  of  the  supreme  court  should  continue 
to  do(.;ket  judgments  in  the  manner  prescribed  in  the  rerise^ 
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Statutes,  to  entitle  them  to  a  preference  over  subsequent  judg- 
ment crediiors,  in  payment  out  of  an  insolvent  estate.  (iS'ee  2 
R.  S.  87,  §  27.    Idem,  360,  §  12.) 

In  this  case  the  bill  alleges  that  the  judgment  in  the  supremo 
court  was  docketed  in  the  office  of  the  clerk  of  that  court, 
at  Albany,  on  the  21st  of  September,  1842.  That  was  sufficient, 
therefore,  to  authorize  the  execution  to  be  issued  in  the  form  it 
was ;  although  the  neglect  to  docket  it  also  in  the  county  of 
Montgomery,  prevented  its  operating  as  a  lien  on  the  real  estate 
of  the  defendant  in  that  county.  The  issuing  of  the  execution 
to  the  county  in  which  the  defendant  last  resided,  and  the  return 
of  that  execution  unsatisfied,  is  sufficient  to  sustain  the  injunc- 
tion, and  to  authorize  a  decree  in  this  suit  for  the  amount  of  the 
judgment  in  the  supremo  court,  with  interest  and  costs.  The 
order  appealed  from  is  therefore  not  erroneous ;  and  it  must  be 
affirmed  with  costs.  Under  the  circumstances  of  this  case,  how- 
ever, it  must  be  affirmed  without  prejudice  to  the  right  of  the 
defendant  to  apply  to  the  vice  chancellor  to  dissolve  the  injunc- 
tion upon  paying  into  court  the  amount  of  the  judgment  of  the 
supreme  court,  with  interest  thereon,  and  giving  security  for 
such  costs  as  may  be  recovered  against  him  in  this  suit ;  with 
liberty  to  the  complainant  to  take  such  money  out  of  court  upon 
the  usual  security  to  refund,  if  he  does  not  eventually  succeed  in 
obtaining  a  decree  for  the  amount  thereof. 


The  American  Life  Insurance  and  Trust  Company  vs. 
Sackett  and  others. 

Upon  an  application  for  leave  to  examine  a  co-defendant  as  a  witness,  ii.«re  must  be 
an  affidavit  tliat  the  person  proposed  to  be  examined  is  not  interested  in  the  mat- 
ters to  which  he  is  to  be  examined.  An  affidavit  of  the  solicitor  thit  he  is  advised 
and  believes  such  person  is  a  competent  witness,  is  not  sufficient. 

Where  an  original  bill  has  been  filed  against  all  the  r.  jcessary  parties,  the  transfer 
of  the  interest  of  one  or  more  of  the  defendants  to  a  third  person,  who  represent! 
*he  same  right  and  inte:est — as  by  a  bankrupt  assignment  pending  the  litigation— 
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renders  it  necessary  to  file  a  supplemental  bill  against  the  grantee  or  assignee  of 
the  original  defendant,  to  bring  him  before  the  court  as  a  party.  But  in  such  easel 
the  only  matter  proper  to  be  put  in  issue  upon  the  supplemental  bill — unlesi 
some  matter  of  defence  has  arisen  since  the  joining  of  the  issue  in  the  original 
cause — is  the  supplemental  matter  which  is  stated  in  such  new  bill  to  show  the 
transmission  of  interest  from  the  original  party,  to  the  new  party  who  is  brought 
before  the  court  by  the  supplemental  bill. 

The  effect  of  such  a  bill  is  to  revive  the  proceedings  against  the  new  defendant  who 
has  succeeded  to  the  rights  of  the  original  party,  and  to  place  the  proceedings  in 
the  same  situation  as  they  were  in  against  the  former  party  when  the  original  suit 
becEime  defective.  If  the  original  bill  has  been  fully  answered,  the  new  defendant 
adopts  that  as  his  answer  to  the  original  bill.  If  the  bill  had  been  taken  as  con- 
fessed, the  order  pro  confesso  stands  against  him,  unless  he  obtains  leave  of  the 
court  to  have  it  opened.  And  if  the  proofs  in  the  cause  had  been  closed,  they  re- 
main closed  as  against  him. 

^  supplemental  bill  of  this  character  is  a  mere  continuation  of  the  original  suit, 
against  the  new  defendant  who  has  succeeded  to  the  interest  of  the  former  party. 
And  the  supplemental  suit,  together  with  the  original  bill  and  the  proceedings 
under  it,  constitute  but  one  record.  And  if  the  supplemental  bill  is  filed  before  x 
decree,  the  original  and  supplemental  suits  are  heard  together,  and  but  one  decree 
will  be  made  in  both. 

This  was  an  application  on  tiie  part  of  the  defendant,  Gary 
V.  Sackett,  for  an  order  to  examine  the  defendants,  S.  S.  &  W. 
M.  Bayard,  as  witnesses  in  behalf  of  Sackett,  and  for  a  commis- 
sion, and  to  extend  the  time  to  take  testimony  until  the  return 
of  such  commission. 

The  original  bill  was  filed  against  the  Bayards  to  foreclose 
and  obtain  satisfaction  of  a  bond  and  mortgage,  given  by  them 
to  S.  Bayard,  deceased,  and  assigned  by  him  to  the  complainants; 
and  the  executor  of  a  subsequent  mortgagee  was  made  a  party  to 
the  suit.  The  Bayards  put  in  an  answer  setting  up  the  defence 
of  usury  to  the  bond  and  mortgage.  The  cause  was  in  readi- 
ness for  hearing,  and  a  rule  to  produce  witnesses  was  entered 
and  served  in  the  spring  of  1842;  and  an  order  to  close  the 
proofs  was  regularly  entered.  In  February,  1844,  the  Bayards 
having  been  decreed  to  be  bankrupts,  the  supplemental  bill  in 
this  cause  was  filed  against  them,  and  the  defendant  Sackett  as 
their  assignee  in  bankruptcy,  to  revive  and  continue  the  suit; 
and  other  persons  who  had  acquired  some  of  the  interest  of  the 
complainants  in  the  bond  and  mortgage,  vei-e  also  made  defen- 
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dants  in  such  supplemental  bill.  The  cause  was  in  readiness 
to  talie  testimony  upon  the  supplemental  bill,  as  between  the 
complainants  and  the  defendant  Sackett,  in  the  fore  part  of  De- 
cember, 1845,  none  of  the  other  defendants  having  put  in  an  an- 
swer entitling  them  to  take  testimony.  And  in  January,  1841), 
the  complainants  entered  and  served  the  usual  order  to  product! 
witnesses  in  forty  days,  which  time  the  defendant,  Sackett,  sub- 
sequently got  extended,  by  an  ex  parte  order,  for  sixty  days. 
The  object  of  this  application  was  to  examine  the  Bayards  as 
witnesses  for  their  assignee  in  bankruptcy,  to  establish  the  usury 
set  up  in  their  answer  to  the  original  bill,  and  which  their  as- 
signee had  again  set  up  in  his  answer  to  the  supplemental  bill. 

/S.  D.  Van  Schaack,  for  the  defendant  Sackett. 

/  Rhoades,  for  the  complainants. 

The  Chancellor.  Several  of  the  objections  to  this  appli- 
cation are  well  taken.  First,  there  is  no  affidavit  that  the  Bay- 
ards are  not  interested  in  the  matters  as  to  which  they  are  to  be 
examined.  The  petition  of  their  assignee  only  states  ,that  one 
of  them  is  a  material  witness,  not  that  he  is  not  interested  in  the 
matters  to  which  he  is  to  be  examined.  And  the  affidavit  of  the 
solicitor,  that  they  have  been  discharged  under  the  bankrupt  act, 
and  that  he  is  advised  and  believes  they  are  competent  witnesses, 
is  not  sufficient.  To  render  them  competent,  they  should  at 
least  have  released  to  their  assignee  all  right  to  the  surplus  of 
their  estate,  if  there  should  be  more  than  sufficient  to  pay  their 
debts,  in  case  they  succeed  in  defeating  the  recovery  upon  this 
bond  and  mortgage. 

A  more  substantial  objection  to  this  application,  however,  is, 
that  it  appears  from  the  papers  before  me,  that  the  defence  of 
usury  was  set  up  by  the  answer  of  the  Bayards  to  the  original 
bill,  and  that  the  proofs  in  relation  to  that  issue  were  regularly 
closed  a  long  time  previous  to  the  filing  of  the  supplemental  bill. 
And  as  the  assignee  in  bankruptcy,  who  is  brought  before  tha 
court  by  the  supplemental  bill,  stands  in  the  place  of'  the  Bay- 
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ards,  and  represents  the  same  right  and  interest  which  was  in 
Utig-ation  in  the  original  suit,  he  is  in  the  same  situation  as  an 
heir  at  law  or  a  devisee  would  have  been  if  the  suit  had  abated 
by  the  death  of  the  original  defendants.  Where  an  original  bill 
has  been  filed  against  all  the  necessary  parties,  the  transfer  of 
the  interest  of  one  or  more  of  the  defendants  to  a  third  person 
who  represents  the  same  right  and  interest,  as  by  a  sale  or  bank 
ruptcy  pending  the  litigation,  may  render  it  necessary  to  file  a 
supplemental  bill  against  the  grantee  or  assignee  of  the  original 
defendant  or  defendants  to  bring  him  before  the  court  as  a  party. 
But  in  such  cases  the  only  matter  proper  to  be  put  in  issue  upon 
the  supplemental  bill,  unless  some  new  matter  of  defence  has 
arisen  since  the  joining  of  the  issue  in  the  original  cause,  is  the 
supplemental  matter,  which  is  stated  in  the  new  bill,  to  show 
the  transmission  of  interest  from  the  original  party  to  the  new 
party  who  is  brought  before  the  court  by  the  supplemental  bill. 
The  effect  of  such  a  bill  is  to  revive  the  proceedings  against  the 
new  defendant,  who  has  succeeded  to  the  rights  of  the  original 
party,  and  to  place  them  in  the  same  ^situation  as  they  were  in 
against  the  latter,  when  the  original  suit  became  defective.  If 
the  original  bill  had  been  fully  answered,  the  new  defendant 
adopts  that  as  his  answer  to  the  original  bill ;  if  the  bill  had 
been  taken  as  confessed,  the  order  pro  confesso  stands  as  against 
him,  unless  he  obtains  leave  of  the  court  to  have  it  opened  ;  and 
if  the  proofs  in  the  cause  had  been  closed,  they  remain  closed  as 
against  him.  In  Bagnal  v.  Bagnal,  (12  Vin.  Ahr.  114,)  de- 
cided in  1725,  where  a  supplemental  bill  was  brought  after  pub- 
lication in  the  original  cause,  it  was  held  to  be  irregular  to  ex- 
amine witnesses  to  a  matter  that  was  in  issue  and  not  proved  in 
the  original  cause.  A  supplemental  bill  of  this  character  is  a  mere 
continuation  of  the  original  suit,  against  the  new  defendant  who 
has  succeeded  to  the  interest  of  the  former  party ;  and  the  sup- 
plemental suit,  together  with  the  original  bill  and  the  proceed- 
ings under  it,  constitute  but  one  record.  And  if  the  supplemental 
bill  is  filed  before  a  decree,  the  original  and  supplemental  suits 
are  heard  together,  and.  but  one  decree  will  be  made  in  both. 
The  application  in  this  case  is  denied,  with  ten  doUari  costs. 
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Wbeio,  subsequent  to  tlie  commencement  of  a  creditor's  suit  against  the  defendant,  th« 
coni[/l<tinant3'  soficitor  discovered  that  a  creditor's  bill  had  previously  been  filed  by 

,  them  ujion  one  of  the  judgments  set  forth  in  said  bill,  and  that  the  suit  thus  com- 
mencea  was  still  pending ;  and  the  complainants  amended  the  bill  in  the  last  suit,  by 
leaving  out  ail  the  statement  therein  relative  to  that  judgment,  and  the  issuing  and 
return  or  lire  execution  unsatisfied,  leaving  the  amended  bill  to  stand  as  an  ordi- 
nary creditors  bill,  founded  upon  the  other  judgment  only,  with  the  original  jurat 
attached  thereto ;  but  the  amendments  were  properly  sworn  to,  for  the  purpose  of 
■verifying  the  bill  as  amended ;  fleZ(^,  that  the  amendment  was  one  which  could 
be  made  of  course,  to  a  creditor's  bill,  under  the  provisions  of  the  190th  rule.  And 
that  to  authorize  such  an  amendment  of  a  creditor's  bill,  no  rule  or  order  for  leava 
to  amend  is  necessary ;  although  an  injunction  has  been  issued. 

HM  {(Iso,  that  it  was  not  necessary  to  issue  a  new  execution,  and  to  have  it  retumeil 
unsatisfied,  before  commencing  the  suit. 

A  creditor's  bill  may  be  filed  at  any  time  within  ten  years  after  the  complainant  has 
exhausted  his  remedy  against  the  defendant's  property,  by  the  return  of  an  execu- 
tion unsatisfied,  which  has  been  issued  to  the  proper  county. 

There  is  no  limitation,  in  the  statute,  of  the  right  of  a  judgment  creditor  to  apply 
to  the  court  of  chancery  for  relief  in  such  cases ;  except  the  ten  years  which  the 
statute  has  fixed  as  the  time  within  which  suits  purely  of  equitable  cognizance 
must  be  brought  in  the  court  of  chancery. 

The  case  of  Slm-ms  v.  Ruggles,  (I  Clarke's  Ch,  Rep.  148,)  overruled. 

Afl;er  the  expiration  of  ten  years  from  the  time  of  the  return  of  an  execution  unsat- 
isfied, the  complainant  must  issue  a  new  execution  to  the  county  where  the  de- 
fendant then  resides,  before  he  can  file  a  creditor's  bill,  where  his  right,  founded 
upon  the  return  of  the  first  execution,  is  barred  l"  lapse  of  lime,  and  the  judg- 
ment still  remains  in  force. 

This  was  an  application  on  the  part  of  the  defendant  to  set 
aside  an  order  for  the  appointment  of  a  receiver,  upon  a  creditor's 
bill,  and  to  dissolve  the  injunction  and  lake  the  amended  bill  of 
complaint  off  the  files  of  the  court,  for  irregularity. 

The  original  bill  was  in  the  usual  form  of  creditor's  bills, 
and  vf&s  founded  upon  two  judgments  in  the  supreme  court, 
against  the  defendant  and  in  favor  of  the  complainants,  which 
were  recovered  in  1839. '  Executions  thereon  were  issued,  in 
that  year,  to  the  sheriff  of  the  county  where  the  judgment  debtor 
then  resided ;  and  were  subsequently  returned  unsatisfied. 
The  defendant  entered  his  appearance  in  person,  not  being  a  so- 
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licitor  of  the  court.  The  motion  to  vacate  the  order  for  the 
appointment  of  a  receiver  was  founded  upon  an  alleged  want  of 
notice  of  the  application  for  such  order.  But  the  affidavit  of  the 
complainant's  solicitor  showed  that  due  notice  of  the  application 
was  given.  After  the  copy  of  the  original  bill  had  been  served 
upon  the  defendant,  the  solicitor  for  the  complainants  discovered 
that  a  creditor's  bill  had  previously  been  filed  by  them  upon 
one  of  the  judgments,  and  that  the  suit  thus  commenced,  was 
still  pending.  He  therefore  amended  the  bill  in  the  present  sui, 
by  leaving  out  all  the  statements  therein  relative  to  that  judg 
ment  and  the  issuing  and  return  of  the  execution  unsatisfied  ■ 
leaving  the  amended  bill  to  stand  as  an  ordinary  creditor's  bill, 
founded  upon  the  other  judgment  only,  with  the  original  jurat 
attached  thereto.  But  the  amendmehts  were  properly  sworn  to, 
for  the  purpose  of  verifying  the  bill  as  amended,  and  were  duly 
filed  with  the  register  where  the  original  bill  was  filed.  The 
defendant  also  insisted  that  he  had  a  good  defence,  inasmuch  as 
the  original  execution  had  been  returned  unsatisfied  more  than 
six  ye^irs  before  the  commencement  of  this  suit. 

J.  Rhoades,  for  the  complainants. 

A.  Bpckes,  for  defendant. 

The  Chancellor.  The  order  for  the  appointment  of  a  re- 
ceiver appears  to  have  been  regularly  obtained,  upon  a  personal 
service  of  notice  of  the  application.  And  the  amendment  of  the 
bill  appears  to  have  been  perfectly  regular.  The  original  bill 
was  true  at  the  time  it  was  sworn  to,  and  it  still  remained  true 
after  every  thing  originally  contained  therein  relative  to  the  first 
judgment,  and  the  proceedings  thereon,  had  been  stricken  out  by 
the  amendment.  The  amendment  therefore  was  one  which 
could  be  made  of  course,  to  a  creditor's  bill,  under  the  provisions 
of  the  190th  rule  of  the  court.  And  to  authorize  such  an  amend- 
ment of  a  creditor's  bill,  under  the  present  rules  of  the  court,  no 
rule  or  order  for  leave  to  amend  was  necessary ;  although  an 
injunction  had  been  issued.     Nor  was  it  necessary  to  issue  a 
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new  execution, 'and  have  it  returned  unsatisfied,  before  coriimen- 
cing  this  suit ;  especially  as  it  is  not  alleged  by  the  defendant, 
that  he  has  property  liable  to  execution  in  the  county  where 
he  now  resides,  out  of  which  the  amount  of  the  judgment »  ould 
have  been  collected  by  the  sheriff.  In  the  case  of  iStoi'tns  v. 
Ruggles,  (1  Clark's  Ch.  Rep.  148,)  the  vice  chancellor  of  the 
8th  circuit  decided  that  a  creditor's  bill  could  not  be  filed,  after 
five  years,  without  issuing  a  new  execution  upon  the  judgment 
to  the  county  where  the  defendant  resides.  But  that  case  was 
not  well  considered,  and  has  frequently  been  overruled  by  this 
court.  After  the  complainant  has  once  exhausted  his  remedy 
at  law,  by  the  return  unsatisfied  of  an  execution  which  has  been 
issued  to  the  proper  county,  the  statute  gives  him  the  right  to 
come  here  for  the  purpose  of  reaching  the  equitable  interests  and 
things  in  action  of  the  defendant.  And  1  know  of  no  limitation 
of  that  right,  short  of  the  ten  years  which  the  statute  has  fixed 
as  the  time  within  which  suits  purely  of  equitable  cognizance 
must  be  brought, in  this  court.  The  remedy  of  the  defendant, 
to  prevent  unnecessary  costs,  if  he  has  the  means  of  paying  the 
iudgment,  is  to  apply  his  property  for  that  purpose.  And  if 
he  has  not  sufiicient  property,  the  complainant  should  not  be 
subjected  to  the  useless  delay  and  expense  of  issuing  a  second 
execution,  and  having  it  returned  unsatisfied,  before  he  files 
his  bill. 

Where  the  complainant  wantonly  files  a  bill  here  for  the  mere 
purpose  of  making  unnecessary  costs,  notwithstanding  the  de- 
fendant has  an  abundance  of  property  to  satisfy  the  debt,  and 
which  the  complainant  knows  may  be  reached  and  applied  to 
that  purpose  by  the  mere  issuing  of  a  second  execution,  the 
court  may,  in  the  exercise  of  a  sound  discretion,  refuse  to  give 
iiim  costs.  But  I  am  aware  of  no  principle  which  will  author- 
ize the  court  to  withhold  the  remedy  given  to  him  by  the  stat- 
ute because  the  defendant  has  neglected  to  pay  his  debt  for  any 
period  short  of  that  fixed  by  the  statute  of  limitations.  After  the 
expiration  of  ten  years,  the  complainant  would  probably  be  com- 
pelled to  issue  a  new  execution  to  the  county  where  the  defend- 
ant resides,  so  as  to  give  him  a  new  right  to  the  interposition 
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of  a  court  of  equity  for  relief,  before  he  could  filo  a  creditor's 
hill;  where  his  right,  founded  upon  the  return  of  the  first  exe- 
cution, was  barred  by  lapse  of  time,  and  the  judgment  stiil 
remained  in  full  force  and  effect. 

There  is  no  ground  whatever  for  setting  aside  the  order  to 
appoint  a  receiver,  or  for  dissolving  the  injunction,  or  for  grant- 
ing any  other  part  of  this  application.  It  must  therefore  be 
denied  with  costs.  But  the  appointment  of  a  receiver  will  not 
prevent  the  defendant  from  putting  in  an  answer  and  setting  up 
a  defence,  if  he  has  any,  to  the  whole  or  any  part  of  the  claim 
of  the  complainants,  for  the  satisfaction  of  which  this  suit  was 
commenced. 


Wilson  vs.  Wtlson  and  others. 

[OritioiBed,  12  How.  107;  9  N.  T.  142.] 

A  suit  properly  commenced  in  the  court  of  chancery  is  neithei  barred  nor  abat^  by 
the  appointment  of  a  receiver  of  one  of  the  defendants  pendeiUe  lite.  At  most,  such 
an  appointment  will  only  render  the  suit  defective ;  so  as  to  make  it  irregular  for 
the  complainant  to  proceed  until  the  receiver  is  brought  before  the  court,  by  a 
supplemental  bill  in  the  nature  of  a  bill  of  revivor. 

Even  if  such  subsequent  appointment  of  a  receiver  onstituted'  a  valid  defence,  it 
could  not  be  pleaded  as  a  bar  to  the  suit  generally ;  but  should  be  pleaded  in  bar  of 
the  further  continuance  of  the  suit  merely,  in  analogy  to  the  form  of  pleading  in 
similar  cases  in  suits  at  law. 

Where,  by  the  appointment  of  a  receiver  of  one  of  the  defendants  pendente  lite,  a 
suit  in  the  court  of  chancery  has  become  so  defective  that  it  is  improper  for  the 
complainant  to  proceed  until  the  receiver  is  brought  before  the  court,  the  proper 
course  for  the  other  defendant  is  to  apply  for  an  order  that  the  complainant  bring 
the  receiver  before  the  court,  by  a  supplemental  bill  in  the  nature  of  a  bill  of 
revivoi",  within  a  time  to  be  &xei,  or  that  the  bill  be  dismissed ;  and  that  in  the 
meantime  all  proceedings  be  stayed. 

It  seems  the  act  of  April,  1845,  in  relation  to  the  powers  of  receivers,  and  of  commit- 
tees of  lunatics  and  habitual  drunkards,  does  not  have  the  effect  to  transfer  the 
title  of  reai  estate  to  a  receiver,  by  the  mere  order  of  the  court,  and  without  an 
actual  conveyance  from  the  party  to  the  suit  in  whom  such  legal  title  is  vested. 

This  was  an  appeal,  by  the  complainant,  from  a  decision  of 
the  vice  chancellor  of  the  first  circuit,  refusing  to  overrule  a  plea 
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in  a  loreolosure  suit  as  frivolous,  and  denying  the  usual  decree 
as  upon  a  bill  taken  as  confessed  for  want  of  an  answer. 

I'he  complainant  was  the  assignee  of  a  bond  and  mortgage 
given  by  the  defendant  D.  Wilson,  who  was  still  the  owner  of 
the  equity  of  redemption  ;  and  the  defendant  Nowal  was  made 
a  defendant  as  a  subsequent  incumbrancer  having  a  judgment 
which  was  a  lien  upon  the  mortgaged  premises.  Previous  to 
the  commencement  of  this  suit,  the  defendant  Nowal  had  filed 
a  creditor's  bill  upon  his  judgment  against  D.  Wilson,  the  mort- 
gagor, in  which  suit,  subsequent  to  the  filing  of  the  bill  of  fore- 
closure in  the  present  cause,  Nowal  obtained  the  usual  order  for 
the  appointment  of  a  receiver.  Under  that  order  a  receiver  was 
afterwards  appointed ;  and  the  defendant  D.  Wilson  thereupon 
assigned  all  his  property,  including  his  equity  of  redemption  in  the 
mortgaged  premises,  to  such  receiver,  under  the  order  of  the  court. 
The  defendant  Nowal  pleaded  these  facts  in  bar  of  the  suit  gen- 
erally ;  insisting  that  the  receiver  was  a  necessary  party. 

A.  Thornpson,  for  the  appellant. 

B.  W.  Bonney,  for  the  respondent. 

The  Chancellor.  The  plea  is  so  manifestly  bad  as  not  to 
admit  of  an  argument,  and  must  therefore  be  considered  as  friv- 
olous. There  is  no  pretence  that  there  was  any  defect  of  par- 
ties at  the  time  of  the  commencement  of  this  suit.  For  no  order 
for  the  appointment  of  a  receiver  had  then  been  made ;  and  the 
complainant  in  the  creditor's  suit  was  made  a  defendant  in  this 
bill  of  foreclosure.  Even  if  the  subsequent  appointment  of  a 
receiver  had  constituted  a  valid  defence,  it  could  not  have  been 
pleaded  as  a  bar  to  the  suit  generally,  but  should  have  been 
pleaded  in  bar  of  the  further  continuance  of  the  suit  merely ; 
in  analogy  to  the  form  of  pleading  in  similar  cases  in  suits  at 
law.  {Le  Bret  v.  Papillon,  4  East's  Rep.  502.  1  Chitty 
on  PI.  7th  Land.  ed.  578,  688.)  The  matter  pleaded  in  this 
case,  however,  is  no  bar,  even  to  the  further  continuance  of  the 
suit;  as  the  suit,  which  was  properly  commenced,  is  neither 
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barred  nor  abated  by  the  appointment  of  a  receiver  of  one  of  the 
defendants  pendente  lite.  At  most,  it  can  only  render  the  suit 
defective,  so  as  to  make  it  irregular  for  the  complainant  to  pro- 
ceed until  the  receiver  is  brought  before  the  court,  by  a  supple- 
mental bill  in  the  nature  of  a  bill  of  revivor.  The  facts  pleaded, 
therefore,  did  not  constitute  the  proper  subject  of  a  plea  of  any 
kind.  If  the  suit  had  become  so  defective  that  it  was  improper 
for  the  complainant  to  proceed  until  the  receiver  appointed  pen- 
dente lite  was  brought  before  the  court,  the  proper  course  for 
the  defendant  Nowal  would  have  been  to  move  the  court  for 
an  order,  on  due  notice  of  the  application,  that  the  complainant 
bring  the  receiver  before  the  court,  by  a  supplemental'  bill  in  the 
nature  of  a  bill  of  revivor,  within  such  time  as  might  be  pre- 
scribed by  the  vice  ciiancellor  for  that  purpose,  or  that  the  com- 
plainant's bill  be  dismissed ;  and  that  in  the  meantime  all  pro- 
ceedings upon  the  original  bill  be  stayed. 

I  am  inclined  to  the  opinion,  however,  that  in  this  case  the  par 
ties  in  interest  are  sufficiently  represented  to  render  it  unnecessary 
to  file  a  supplemental  bill,  to  bring  the  receiver  before  the  court, 
in  order  to  make  the  decree  binding  upon  him  as  the  assignee 
of  the  equity  of  redemption  pendente  lite.  At  law,'  an  ordinary 
receiver  was  not  considered  as  having  the  legal  title,  so  as  to 
authorize  him  to  institute  a  suit  in  his  own  name  for  any  debt 
or  demand  transferred, to  him,  or  to  the  possession  or  control  of 
which  he  was  entitled  under  an  order  of  this  courts  until  the 
act  of  April,  1845,  in  relation  to  the  powers  of  receiveis  and  of 
committees  of  lunatics  and  habitual  drunkards.  (Laws  of  1845, 
p.  90.)  And  even  that  act  does  not  appear  to  be  broad  enough 
to  transfer  the  title  of  real  estate  to  the  receiver,  Ly  the  mere 
order  of  the  court,  and  without  an  actual  conveyance  from  the 
party  to  the  suit  in  whom  such  legal  title  is  vested.  So  far  as 
the  title  to  the  equity  of  redemption  is  concerned,  the  receiver, 
to  whom  D.  Wilson  has  transferred  that  title,  under  the  order 
of  the  court  in  the  creditor's  suit,  pending  this  suit  Gf  foreclosure,' 
may  properly  be  considered  as  a  purchaser  or  grantee  of  D. 
Wilson  pendente  lite;  so  that  the  purchaser,  at  thu  master's  sala 
of  the  mortgaged  premises,  will  get  a  good  title  at  law  urdei 
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the  decree.  And  as  the  real  parties  in  interest,  for  Avhose  bene- 
fit that  receiver  was  appointed — the  complainant  and  the  defen- 
dant in  the  creditor's  suit — are  both  before  the  court  upon  this 
bill  of  foreclosure,  and  are  perfectly  competent  to  protect  their 
rights  in  relation  to  the  equity  of  redemption,  this, court  would 
not  permit  its  officer  to  disturb  the  title  of  the  purchaser  under 
the  decree  of  foreclosure,  by  a  bill  to  redeem  for  their  benefit. 
For  this  reason  it  would  be  a  useless  expense  to  compel  the  com- 
plainant to  bring  the  receiver  before  the  court  by  a  supplemental 
bill  in  the  present  case. 

The  counsel  for  the  respondent  states,  however,  that  he  be- 
lieves his  client  has  a  good  defence  to  the  suit  upon  the  merits, 
which  he  wishes  to  avail  himself  of  by  an  answer  to  the  bill. 
The  proper  time  to  state  the  existence  of  such  a  defence  is 
when  the  motion  to  overrule  the  plea  as  frivolous  is  made; 
and -by  an  affidavit  of  the  defendant  showing  the  fact  of  such 
defence,  and  the  nature  thereof.  But  as  this  was  a  question  of 
practice  which  was  not  fully  settled,  I  shall  allow  the  respon- 
dent to  put  in  an  answer  to  the  bill,  on  the  usual  terms ;  pro- 
vided such  answer  is  put  in  upon  oath. 

The  order  appealed  from  must  be  reversed,  with  costs ;  and 
the  plea  of  the  defendant  Nowal  must  be  overruled  as  frivolous, 
with  costs  of  the  motion.  And .  the  defendant  must  pay  these 
costs  and  put  in  his  answer,  upon  oath,  within  thirty  days  aftar 
service  of  the  taxed  bill  of  costs,  or  the  bill  may  be  taken  as 
confessed  upon  filing  an  affidavit  showing  the  default ;  unless  the 
vice  chancellor,  upon  application  to  him,  shall  think  proper  to 
allow  the  defendant  Nowal  further  time  to  put  in  his  answer. 


{J96  CASES  IN  CHANCERY.  [Aoo.  4 


Goodhue  and  others  vs.  Churchman  and  others. 

A  final  dacree,  which  has  been  regularly  entered,  upon  a  bill  taken  as  confeseed, 
will  not  be  set  aside  upon  the  mere  affidavit  of  the  defendant  that  he  is  advised  h» 
has  a  good  defence  on  the  merits.  He  must  either  state  the  nature  and  facts  of  hii 
defence  in  the  affidavit,  or  he  must  move  upon  the  sworn  answer  which  he  propose! 
to  put  in  J  so  that  the  court  can  see  what  that  defence  is.  And  in  either  case,  the 
complainant  is  entitled  to  service  of  a  copy  of  the  answer  or  affidavit  upon  which 
the  motion  is  based. 

Where  the  whole  defence  in  a  suit  rests  upon  the  information  and  belief  of  a  part  of 
the  defendants,  as  to  matters  which  they  have  derived  from  some  of  their  co-defcD> 
dants,  to  justify  the  opening  of  a  regular  decree,  upon  an  answer  setting  up  thosa 
matters,  silch  answer  should  be  served  upon  the  complainant's  solicitor,  together 
with  an  affidavit  of  the  person  who  furnished  the  information  which  constitutea 
the  alleged  defence. 

The  objection  that  a  decree  is  erroneous,  and  is  not  warranted  by  the  allegations  in 
the  bill  upon  which  it  is  founded,  affords  no  sufficient  ground  for  vacating  such 
decreeupon  motion. 

If  a  decree  is  erroneous,  in  that  respect,  the  remedy  of  the  party  injured  is  by  an 
application  for  a  rehearing ;  or  if  the  decree  has  been  enrolled,  by  a  bill  of  review. 

This  was  an  appeal  from  an  order  of  the  vice  chancellor  of 
the  first  circuit,  denying  the  application  of  three  of  the  defen- 
dants to  vacate  the  decree  entered  in  this  cause,  and  to  allow 
those  defendants  to  put  in  an  answer  to  the  bill  of  the  complain- 
ants. The  answer  proposed  to  be  put  in  was  not  served  upon 
the  complainant's  solicitor  with  notice  of  the  application,  and 
therefore  could  not  be  read  upon  the  motion.  But  the  counsel 
for  the  appellants  insisted  that  the  decree  was  erroneous  upon 
the  bill  taken  as  confessed,  and  was  not  warranted  by  the  case 
msde  by  the  bill. 

J.  R.  Whiting,  for  the  appellants. 
J.  Coit,  for  the  respondents. 

The  Chancellor.  It  has  repeatedly  been  decided,  in  this 
court,  that  a  final  decree  which  has  been  regularly  entered,  upon 
a  bill  taken  as  confessed,  will  not  be  set  aside  upon  the  mere 
affidavit  of  the  defendant  that  he  is  advised  he  has  a  good 
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defence  on  the  merits.  He  must  either  state  the  nature  and  facts 
of  his  defence  in  the  affidavit  on  which  his  application  is  found- 
ed, or  he  must  move  upon  the  sworn  answer  which  he  proposes 
to  put  iii ;  so  that  the  court  can  see  what  that  defence  is.  And 
in  either  case,  the  complainant  is  entitled  to  a  service  of  a  copy  of 
the  answer,  or  a,ffidavit,  upon  which  the  motion  is  based.  The 
answer  in  this  case — which  had  not  been  served  upon  the  soli- 
citor the  usual  time  before  the  application  was  made — could  not 
properly  be  read  in  support  of  the  motion.  I  have  looked  into 
the  answer,  however,  for  the  purpose  of  seeing  if  any  thing  was 
sworn  to  by  either  of  the  defendants,  as  facts  within  their  own 
jfnowledge,  constituting  a  meritorious  defence.  And  I  find  that 
the  whole  defence  rests  upon  the  information  and  belief  of  these 
defendants,  as  to  matters  which  they  have  derived  from  some  of 
their  co-defendants,  who  apj)ear  to  have  obtained  the  acceptance, 
upon  which  this  suit  is  based,  from  the  appellants  improperly. 
To  justify  the  opening  of  a  regular  decree  upon  that  answer, 
therefore,  they  should  not  only  have  served  it  upon  the  com- 
plainants' solicitor,  as  a  part  of  the  foundation  of  their  applica- 
tion, but  they  should  have  annexed  the  affidavit  of  the  person 
who  gave  them  the  information  which  constitutes  the  alleged 
defence.  Without  such  an  affidavit,  the  complainants  should 
not  be  compelled  to  give  up  their  decree  and  go  into  a  protracted 
litigation  with  parties  who  are  admitted  to  be  insolvent;  espe- 
cially as  the  complainants  offer  to  open  the  default,  provided 
security  is  given  for  the  payment  of  the  debt  and  costs  which 
they  may  eventually  recover  against  the  appellants  in  this  suit. 
The  objection  that  the  decree  is  erroneous,  and  is  not  warrant- 
ed by  the  allegations  in  the  bill  upon  which  it  is  founded,  affords 
no  sufficient  ground  for  vacating  the  decree  upon  motion.  If  it 
was  erroneous  in  that  respect,  the  remedy  of  the  appellants  was 
by  an  application  for  a  rehearing,  and  in  the  form  prescribed  by 
tlie  rules  of  this  court.  Or,  if  the  decree  had  been  enrolled,  the 
remedy  was  by  a  bill  of  review.  There  was,  perhaps,  a  tech- 
nical error  in  taking  the  decree  for  the  balance  due  on  account 
of  the  advance  made  upon  this  acceptance,  without  proof  that 
the  value  of'  the  property  mentioned  in  that  acceptance,  and 
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which  was  not  subsequently  delivered,  was  equal  t6  that  balance ; 
there  being  no  averment  in  the  bill  to  that  effect.  But  as  the 
form  in  which  the  proposed  decree  was  intended  to  be  taken 
was  stated  to  one  of  the  appellants  and  he  made  no  objection  on 
that  ground,  it  may  fairly  be  inferred  that  the  property  mei:- 
tioned  in  the  acceptance  was  equal  to  the  advance  made  to  the 
drawers  on  the  faith  of  that  acceptance.  If  so,  the  decree  which 
has  been  taken  is  more  favorable  to  the  appellants  than  they 
would  have  been  strictly  entitled  to,  upon  their  bill  taken  as 
confessed. 

The  order  appealed  from  must  therefore  be  confirmed  with 
costs. 


In  the  matter  of  Cregier  and  others,  infants. 

Where  a  son  takes  land  by  descent  from  his  father,  subject  to  the  dower  of  hia 
mother  in  the  same,  and  her  dower  is  afterwards  assigned  to  her,  such  assign^ 
ment  relates  back  to  the  death  of^the  father ;  so  as  to  deprive  the  widow  of  the 
son,  who  died  in  the  lifetime  of  his  mother,  of  dower  even  in  the  reversion  of  the 
third  of  the  estate  which  is  assigned  to  the  mother  for  dower. 

Upon  the  same  principle,  where  an  estate  descends  to  a  daughter  of  the  owner,  who 
is  a  feme  covert,  and  who  dies  in  the  lifetime  of  the  mother  to  whom  dower  in 
the  premises  is  subsequently  assigned,  the  husband  of  such  daughter  will  not  be 
entitled  to  an  estate  by  the  curtesy  in  the  third  of  the  premises  which  is  this 
assigned  to  the  widow  of  his  wife's  father  for  dower ;  even  after  the  termination  of 
the  life  estate  of  such  widow  in  that  third  of  the  premises. 

Where  an  estate  comes  to  the  husband  or  wife  by  purchase,  subject  to  the  mere  con- 
tingent right  of  dower  of  the  wife  of  the  grantor  in  case  she  survives  him,  the 
grantee  becomes  seised  of  a  present  estate  in  the  whole  premises,  subject  only  to  n 
contingent  right  of  dower  in  one  third  thereof.  And  upon  the  death  of  such 
grantee,  during  the  life  of  the  widow  of  the  grantor,  the  husband,  or  wife,  of  such 
grantee,  is  entitled  to  an  estate  by  the  curtesy,  or  in  dower,  in  the  whole  premises ; 
subject  only  to  the  incumbrance  of  the  prior  right  of  dower  in  one  third  of  thai 
:^iate,  during  the  actual  continuance  of  that  right 

But  where  an  estate  comes  to  a  person  by  descent,  as  heir  at  law,  he  takes  it  sub- 
ject to  the  present  right  of  dower  of  the  widow  of  the  decedent ;  and  the  assign- 
ment of  dower  to  the  widow  of  the  ancestor  relates  back  to  the  time  of  the  death 
of  such  ancestor,  so  as  to  prfevent  the  seisin  of  the  heir  at  law  as  of  R  present 
f  state,  in  th  j  third  of  the  premises  nssigned  to  the  widow  durins  her  life 


1846.]  CASES  IN  CHANCERY.  599 


In  the  matter  of  Cregior. 


The  legal  effect  of  such  want  of  seisin,  of  a  present  estate  during  coverture,  will 
be  to  I'eprive  the  surviving  husband,  or  wife,  of  the  heir,  who  dies  during  the  con- 
tinuani  e  of  such  estate  in  dower,  of  any  right  to  have  curtesy,  or  dower,  in  that 
part  of  the  premises,  even  after  the  death  of  the  widow  of  the  ancestor. 

Where  the  widow  of  the  father  has  dower  assigned  to  her  in  the  whole  of  the  land, 
before  the  widow  of  the  grandfather  has  been  endowed — whether  such  assignment 
was  voluntary  or  was  obtained  by  suit  against  the  son  and  heir — if  the  widow  of 
the  grandfather  is  subsequently  endowed,  the  widow  of  the  father,  after  the  deatk 
of  the  widow  whose  claim  was  paramount,  will  be  entitled  to  be  restored  to  her 
dower  in  the  whole  premises  ;  in  the  same  manner  as  if  the  title  of  her  husband 
had  been  conveyed  to  him  by  the  grandfather  in  his  lifetime,  instead  of  coming  to 
him  by  descent  subject  to  the  immediate  right  of  his  mother  to  a  life  estate  in  one 
third  theieof.  ' 

[n  a  case  where  two  widows  are  claiming  dower  as  against  the  infant  heir,  in  the 
same  part  of  the  estate,  simultaneously,  the  grandmother  is  to  be  considered  aa 
first  endowed  of  one  third  of  the  infant's  sKare,  which  endowment,  by  relation,  de- 
feats the  seisin  of  the  father  of  the  infant,  from  the  time  of  the  descent  cast  upon 
him,  as  to  that  third ;  and  the  mother  of  the  infant  is  only  entitled  to  one  thinl 
of  the  other  two  thirds,  as  her  dower. 

This  was  an  application  for  the  sale  of  the  real  estate  of  iu- 
fcnts,  in  which  certain  adult  parties  interested  in  the  premises, 
ronsented  to  join  in  the  sale,  upon  receiving  their  several  pro- 
portions of  the  proceeds  thereof,  and  to  pay  their  respective  pro- 
portions of  the  costs  of  the  proceedings.  The  farm,  proposed  to 
De  sold,  originally  belonged  to  F.  Vander  Bogert,  who  died 
intestate,  leaving  his  widow,  Harriet  Vander  Bogert,  surviving 
him,  and  five  sons  and  one  daughter,  his  only  heirs  at  law. 
Isaac,  one  of  the  sons,  afterwards  died  in  the  lifetime  of  his 
mother ;  leaving  Augusta  Vander  Bogert,  his  widow,  and  one 
infant  child  surviving.  The  daughter  of  P.  Vander  Bogert  also 
died  after  her  father,  and  in  the  lifetime  of  her  mother  ;  leaving 
her  husband  S.  Cregier  surviving,  and  one  infant  child  by  him, 
her  only  heir  at  law. 

The  master  to  whom  it  was  referred  to  ascertain  the  truth  of 
the  facts  stated  in  the  petition,  and  the  value  of  the  infants'  inter- 
ests in  the  farm,  reported  that  their  grandmother  was  entitled  to 
dower  in  their  respective  sixth  parts  of  the  farm.  He  also  re- 
ported that  S.  Cregier  was  entitled  to  a  life  estate,  as  tenant  by 
the  curtesv,  in  the  whole  of  his  daughter's  undivided  sixth  part 
of  the  premises,  subject  to  the  dower  of  her  grandmother.     He 
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likewise  reported  that  the  widow  of  Isaac  Vander  Bogert  was| 
entitled  to  dower  in  the  whole  of  her  daughter's  one  sixth  part 
of  the  premises,  subject  to  the  dower  of  the  grandmother  in  the 
same.  And  he  estimated  the  value  of  the  life  estate  of  S.  Cregier' 
and  of  the  dower  of  the  widow  of  "Isaac  Vander  Bogert,  respec- 
tively,-by  deducting  from  the  one  sixth  of  the  value  of  the  farm, 
the  value  of  the  dower  of  the  grandmother  of  the  infants  in  that 
sixth,  and  then  computing  the  value  of  the  estate  of  S.  Cregier 
as  tenant  by  the  curtesy,  and  of  the  dower  of  Augusta  Vander 
Bogert,  upon  the  principle  of  life  annuities  ;  in  the  same  man- 
lier as  if  the  shares  had  been  conveyed  to  Isaac  Vander  Bogeit 
and  his  sister  in  the  lifetime  of  their  father.  He  also  computed 
the  value  of  the  estate  by  the  curtesy  of  S.  Cregier  as  if  he  had 
been  forty  years  of  age  only,  although  he  was  nearer  the  age  of 
forty-one  than  forty. 

J.  Fuller  for  the  petitioner. 

The  Chancellor.  The  master  has  mistaken  the  legal 
rights  of  the  parties  in  respect  to  their  several  interests  in  the 
premises.  Where  the  husband  takes  land  by  descent  from  his 
father,  subject  to  the  dower  of  his  mother  in  the  same,  and  the 
dower  is  afterwards  assigned  to  her,  such  assignment  relates 
back  to  the  death  of  the  father;  so  as  to  deprive  the  widow  of 
the  son,  who  dies  in  the  lifetime  of  his  mother,  of  dower  even 
in  the  reversion  of  the  third  of  the  estate  which  is  assigned  to 
the  mother  for  dower.  [Dunham  v.  Osborn,  1  Paiges  Rep. 
634.)  And  upon  the  same  principle,  where  the  estate  descends 
to  a  daughter  who  is  a  feme  covert,  and  who  dies  in  the  lifetime 
of  the  mother  to  whom  dower  in  the  premises  is  subsequently 
assigned,  the  husband  of  such  daughter  will  not  be  entitled  to 
an  estate  by  the  curtesy  in  the  third  of  the  premises  which  is 
thus  assigned  to  the  widow  of  his  wife's  father,  for  dower ;  even 
after  the  termination  of  the  life  estate  of  such  widow  in  that 
third  of  the  preiiises.  {Reynolds  v.  Reynolds,  5  Paige's 
Rep.  161.) 

I  am  aware  that  a  contrary  decision  was  made  bv  the  supremt' 
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;ourt  of  this  state  in  the  case  of  Bear  v.  Snyder,  (11  Wend. 
Rep.  592.)  It  is  evident,  however,  that  the  learned  Chief  Jus- 
tice Savage,  who  delivered  the  opinion  in  that  case,  had  over- 
looked the  distinction  which  exists  between  an  estate  which 
comes  to  the  husband  or  wife  by  purchase,  subject  to  the  mere 
contingent  right  of  dower  of  the  wife  of  the  grantor  in  case  she 
survives  him,  iand  an  estate  by  descent,  which  the  heir  at  law 
takes  subject  to  the  present  right  of  dower  of  the  widow  of  the 
dacedent.  In  the  first  case,  the  grantee  of  the  land  bcconiRS 
seised  of  a  present  estate  in  the  whole  premises,  subject  only  to 
a  contingent  right  of  dower  in  one  third  thereof.  So  that  upon 
the  death  of  such  grantee,  during  the  life  of  the  widow  of  the 
grantor,  the  husband,  or  wife,  of  such  grantee,  is  entitled  to  an 
estate  by  the  curtesy,  or  in  dower,  in  the  whole  premises ;  sub 
ject  only  to  the  incumbrance  of  the  prior  right  of  dower  in  one 
third  of  that  estate  during  the  actual  continuance  of  that  right 
But,  in  the  other  case,  the  assignment  of  dower  to  the  widow  of 
the  ancestor  relates  back  to  the  time  of  his  death,  so  as  to  pre- 
vent the  seisin  of  the  heir  at  law  as  of  a  present  estate  in  the 
third  of  the  premises  assigned  to  the  widow  during  her  life. 
And  the  legal  effect  of  such  want  of  seisin,  of  a  present  estate 
during  coverture,  will  be  to  deprive  the  surviving  husband  or 
wife  of  the  heir  who  dies  during  the  continuance  of  such 
estate  in  dower,  of  any  right  to  have  curtesy  or  dower  in  that 
part  of  the  premises,  even  after  the  death  of  the  widow  of  the 
ancestor. 

The  rule  on  this  subject  is  thus  stated'  in  Coventry's  readable 
edition  of  Coke  upon  Littleton ;  "  If  there  be  grandfather,  father 
and  son,  and  the  grandfather  is  seised  of  three  acres  of  land  in 
fee,  and  takes  wife  and  dies,  this  land  descends  to  the  father, 
who  dies  either  before  or  after  entry,  now  is  the  wife  of  the 
father  dowable.  The  father  dies,  and  the  wife  of  the  grandfath- 
er is  endowed  of  one  acre  and  dies,  the  wife  of  the  father  shall 
be  endowed  only  of  the  two  acres  residue.  For  the  dower  of 
the  grandmother  is  paramount  to  the  title  of  the  wife  of  the  fa 
ther,  and  the  seisin  of  the  father,  which  descended  to  him,  be  11 
in  law  or  actual,  is  defeated.    And  now  upon   the  matter  th«. 
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father  had  but  a  reversion  expectant  upon  a  freehold ;  and  in 
that  case  dos  de  dot$  peti  non  debit,  although  the  wife  of  the 
grandfather  dies  li\  ing  the  father's  wife."  {Cov.  Coke,  31,  a.) 
And  this  rule  is  also  recognized  by  Perkins,  and  by  Park  and 
other  writers,  as  the  settled  law  on  the  subject.  (Perk.  139,  { 
315.  Park  on  Dow.  154.  Watk.  on  Desc.  65.)  But  where 
the  widow  of  the  father  has  dower  assigned  to  her  in  the  whole 
land  before  the  widow  of  the  grandfather  has  been  endowed, 
whether  such  assignment  was-  vol.untary  or  was  obtained  by  suit 
against  the  son  and  heir,  if  the  widow  of  the  grandfather  is  sub- 
sequently endowed,  the  widow  of  the  father,  after  the  death  of 
the  widow  whose  claim  was  paramount,  will  be  entitled  to  be 
restored  to  her  dower  in  the  whole  premises ;  in  the  same  man- 
ner as  if  the  title  of  her  husband  had  been  conveyed  to  him  in 
his  lifetime,  instead  of  coming  to  him  by  descent  subject  to  the 
immediate  right  of  his  mother  to  a  life  estate  in  one  third  thereof 
{Perk.  140,  §  316.     Coke  Lilt.  31,  b.) 

In  the  present  case,  I  presume  there  has  been  no  actual  assign- 
ment of  the  dower,  either  of  the  grandmother  or  of  the  mothei 
of  the  infant  daughter  of  Isaac  Vander  Bogert,  in  the  one  sixth  ol 
the  estate  which  descended  to  him  from  his  father.  It  must 
therefore,  be  considered  as  a  case  in  which  both  widows  are 
claiming  dower  in  that  part  of  the  estate  simultaneously,  as 
against  the  infant  heir.  In  such  a  case,  the  grandmother  must 
be  considered  as  first  endowed  of  one  third  of  the  infant's  share ; 
which,  by  relation,  defeats  the  seisin  of  the  father  from  the  time 
of  the  descent  cast  upon  him,  as  to  that  third,  and  the  mother  of 
the  infant  is  only  entitled  to  one  third  of  the  other  two  thirds,  as 
her  dower.  The  same  principle  must  also  be  applied  to  the ' 
seisin  of  the  mother  of  the  other  infant,  which  is  defeated  as  to 
the  one  third  thereof,  by  relation,  from  the  death  of  F.  Vander 
Bogert,  the  grandfather  of  the  infant ;  so  as  to  entitle  her  father 
to  an  estate  by  the  curtesy  in  the  other  two  thirds  only.  The 
computation  of  the  value  of  the  dower  of  Augusta  Vander  Bo- 
gert, in  the  share  f>f  the  farm  which  has  descended  to  her  infant 
daughter,  must  be  ascertained  by  deducting  one  third  from  the 
value  of  one  sixth  of  the  whole  farm,  and  then  computing  het 
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dower  in  the  remaining  two  thirds,  upon  the  principles  of  life, 
annuities.  And  the  value  of  the  life  estate  of  S.  Cregier  in  two 
thirds  of  his  daughter's  share  as  tenant  by  the  curtesy,  must  be 
•tscertained  in  the  same  manner. 

The  master  also  erred  in  computing  the  interest  of  S.  Cregier, 
upon  the  probable  duration  of  a  life  of  forty  years  only,  when 
in  fact,  he  was  nearer  forty-one  years  of  age  than  forty.  He 
should,  in  that  case,  have  taken  the  estimated  value  of  the  life 
of  a  person  of  the  age  of  forty-one,  as  the  basis  of  computation. 
The  value  of  the  dower  of  the  grandmother,  computed  upon  her 
age,  which  will  be  fifty-seven  in  about  two  months,  and  estima- 
ting the  whole  value  of  the  farm  at  ^5,000,  as  stated  in  the  mas- 
tei's  report,  is  $139,04,  in  the  one  sixth  of  the  estate  belonging 
to  each  of  the  infants.  The  value  of  Augusta  Vander  Bogert's 
dower  in  two  thirds  of  one  sixth  of  the  value  of  the  farm,  her 
age  being  twenty-five  years,  is  $134,03.  And  the  value  of  the 
life  estate  of  S.  Cregier  as  tenant  by  the  curtesy  in  two  thirds  of 
hij  daughter's  one  sixth  of  the  farm,  calling  his  age  forty-one 
years,  is  $352,97.  The  master's  report  must  be  amended  ac- 
cordingly. And  the  special  guardian  is  to  be  authorized  to  sell 
the  infants'  interest  in  the  farm  ;  the  several  adults  having  inter- 
ests therein,  joining  in  such  sale,  and  consenting  to  bear  their 
respective  shares  of  the  costs  of  this  proceeding,  in  proportion  to 
ihe  value  of  their  several  ngb\f  a»\4  interests  in  the  premises. 

Order  aca >rd  ingly. 
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Where  a  bill  against  a  husband,  for  a  dirorce,  contained  a  general  cYiarge  that  the 
defendant,  between  the  day  of  his  marriage  with  the  complainant,  in  March,  1843, 
and  the  30th  of  September,  1844,  had  been  guilty  of  adultery  with  some  female  in 
the  city  of  New-York,  and  an  issue  was  framed  in  the  words  of  tliat  general  alle- 
gation, and  upon  the  trial  no  attempt  was  made  to  prove  any  act  of  adultery  in 
the  city  of  New- York,  or  at  any  other  place,  except  by  implication  from  the  stains 
up'in  the  defendant's  linen,  supposed  to  be  the  stains  arising  from  libidinous  inter- 
course ;  Held  that  the  jury  were  not  authorized  in  finding  a  verdict  for  the  com- 
plainant upon  such  evidence. 

It  is  the  duty,  and  is  within  the  power  of  the  court  of  chancery,  to  grant  a  new  trial 
of  a  feigned  issue,  on  a  bill  for  a,  divorce,  where  there  is  reason  to  believe  the  defen- 
dant has  been  unjustly  found  guilty  of  adultery. 

The  object  of  requiring  a  jury  trial  in  suits  for  a  divorce,  on  the  ground  of  adultery, 
where  the  adultery  is  denied,'  is  to  protect  the  rjghts  of  the  defendant.  And  the 
court  will  not  make  a  decree  of  divorce  where  there  is  reason  to  doubt  the  fact  of 
his  guil^ 

Tnia  was  an  appeal  from  an  order  of  the  vice  chancellor  of 

the  first  circuit,  granting  a  new  trial  upon  a  feigned  issue.  The 
complainant  filed  a  bill  against  her  husband,  for  a  divorce,  on 
the  ground  of  his  alleged  adultery.  The  bill  charged  that  the 
defendant  had  committed  adultery  with  S.  M.  D.,  and  one  issue 
was  framed  upon  that  charge.  It  also  contained  a  general 
charge,  that  the  defendant,  between  the  day  of  his  marriage  with 
the  complainant,  in  March,  1843,  and  the  30th  of  September, 
1844,  had  been  guilty  of  adultery  with  some  female  in  the  city 
of  New-York :  and  another  issue  was  framed  in  the  words  of 
that  general  allegation.  On  the  trial,  no  attempt  was  made  to 
prove  the  specific  charge  of  adultery  with  S.  M.  D.,  or  any 
other  act  of  adultery  in  the  city  of  New- York,  Mr  at  any  other 
place,  except  by  implication  from  the  stains  upon  his  linen, 
supposed  to  be  the  stains  of  disease  arising  from  lilmU'^^'S 
intercourse. 

7.  R.  Whiting  ^  B.  D.  Silliman,  for  the  appJJ-nt 
Joseph  L.  White,  for  "the  responden* 
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The  Chancellor.  Upon  Ihe  evidence  in  this  case,  I  think 
the  jury  were  not  warranted  in  finding  a  verdict  for  the  com- 
plainant npon  either  of  the  issues.  No  evidence  was  given 
under  the  first  issue,  even  to  create  a  suspicion  that  the  defen- 
dant had  been  guilty  of  adultery  with  the  individual  named  in 
the  complainant's  bill.  Nor  was  there  a  particle  of  evidence  to 
justify  a  suspicion  of  an  improper  intercourse  with  any  person, 
except  the  suspicion  arising  from  the  stains  upon  the  defendant's 
linen.  Even  if  it  were  conclusively  proved  that  these  stains 
proceeded  from  the  part  of  the  defendant's  person  which  their 
situation  upon  his  body  linen  seemed  to  indicate,  it  would  not 
be  sufficient  of  itself,  uncorroborated  by  other  circumstances,  to 
authorize  the  jury  to  presume  that  they  had  been  produced  by 
an  adulterous  intercourse.  Doctor  Male  is  of  the  opinion  that 
an  honest  and  virtuous  female,  afiected  by  the  Jluor  albus,  or 
leucorrhoBa,  may  communicate  a  disease  to  her  husband  that 
will  produce  a  gonorrheal  discharge  resembling,  in  appearance, 
that  of  syphilitic  origin.  Indeed,  if  medical  writers  are  right  in 
supposing  that  the  gonorrhea  impura  itself  is  produced  by  the 
inflammation  of  the  cellular  tissue  of  the  mucous  membrane  of 
the  vagina,  or  of  the  urethra,  causing  a  discharge  of  purulent 
matter  therefrom,  it  is  evident  that  strictures,  and  other  irrita- 
tions of  the  urethra,  may  produce  a  purulent  discharge  re- 
sembling the  disease  which  arises  from  impure  and  guilty 
intercourse. 

Again  ;  Dunglisson  says  pus  is  almost  always  of  the  same 
nature,  whatever  may  be  the  part  it  proceeds  from.  And  there 
can  be  very  little  doubt  that  the  stains  produced  by  a  purulent 
discharge  from  any  of  the  mucous  membranes  would,  when 
dry,  so  nearly  resemble  those  of  syphilitic  origin  as  to  render  it 
impossible  to  distinguish  the  one  from  the  other.  Doctor 
Cairnes  was  then  probably  right  in  testifying  that  the  color  of 
the  stains,  produced  by  either,  would  depend  entirely  upon  the 
violence  of  the  disease ;  and  that  no  physician  could,  by  the 
appearance  alone,  tell  the  one  from  the  other,  when  dry;  There 
are  various  ways,  therefore,  in  which  these  stains  of  purulent 
matter  may  have  been  produced^  consistently  with  the  entire 
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innocence  of  the  defendant ;  and  that,  too,  without  supposing 
that  any  person  had  produced  these  stains  intentionally  upon 
the  linen,  and  placed  it  in  a  situation  to  be  seen  by  the  wit- 
nesses who  were  called  upon  to  notice  its  appearance,  and  place 
their  marks  upon  it. 

The  ready  acquiescence  of  the  defendant  in  the  suggestion, 
of  the  complainant's  solicitor,  for  an  examination  of  his  person, 
was  certainly  a  circumstance  in  his  favor.  Nor  is  it  any  thing 
against  him,  that  when  he  found  that  Norris,  his  personal  enemy, 
had  been  brought  into  his  house  to  listen  to  his  conversation,  he 
immediately  retracted  his  consent,  and  kicked  Norris  out  of  doors, 
On  the  contrary,  it  was  just  what  might  have  been  expected 
from  a  man  of  ordinary  spirit,  under  such  circumstances,  who 
was  conscious  of  his  innocence.  The  testimony  of  the  medi- 
cal witnesses  who  examined  the  person  of  the  defendant  is  very 
strong  in  his  favor,  to  show  the  utter  improbability  that  he 
should  have  been  affected  with  the  disease  attributed  to  him 
at  the  time  the  stains  upon  his  linen  'are  supposed  to  have  been 
made ;  although  medical  writers  agree  that  it  is  possible  to  con- 
ceal, the  existence  of  the  disease  for  a  short  time  by  the  use  of 
temporary  remedies. 

I  have  no  doubt  of  the  power  and  duty  of  the  court,  in  a  casi 
of  this  kind,  to  grant  a  new  trial,  where  there  is  reason  to  be^ 
lieve  the  defendant  has  been  unjustly  convicted  of  an  odious 
offence  against  the  laws  of  decency  and  morality ;  although  the 
court  is  bound  to  grant  an  issue,  and  cannot  make  a  final  decree 
in  the  cause  except  upon  the  verdict  of  a  jury.  The  object  of 
requiring  a  jury  trial  in  all  cases  of  this  kind,  where  the  adul- 
tery is  denied,  is  for  the  protection  of  the  rights  of  the  accused. 
And  the  court  should  not  make  a  decree  which  is  to  deprive 
the  defendant  of  some  of  the  most  important  of  his  social  rights, 
where  there  is  so  much  reason  to  doubt  the  fact  of  his  guilt. 

For  these  reasons,  I  think  the  decision  of  the  vice  chancellor, 
in  awarding  a  new  trial,  was  right.  The  order  appealed  froiD 
must  therefore  be  affiiraed  with  costs. 
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ti  w  a  rale  Df  the  court  of  chancery  that  mere  inadequacy  of  price  is  not  euiScient  to 
entitle  a  party  to  an  order  for  the  resale  of  lands  under  a  decree,  where  the  pur- 
chase has  been  made  by  a  stranger  to  the  suit,  and  where  the  party  applying  fol 
a  resale  was  in  a  situation  to  understand  and  protect  his  rights,  but  has  suffered 
the  property  to  be  sacrificed  by  his  own  negligence. 

Where  the  owner  of  premises  covered  by  a  mortgage  was  a  non-resident  of  the  state, 
and  was  ignorant  of  the  institution  of  the  suit  to  foreclose  such  mortgage,  until 
after  the  sale  of  the  premises  under  a  decree ;  and  the  agent  to  whom  he  had  confi- 
ded the  care  of  the  property,  had,  by  the  visitation  of  God,  been  so  far  deprived 
of  his  reason  as  to  be  incapable  of  attending  to  any  business,  in  consequence  of 
which  tb<!  premises  were  sold  at  a  price  far  below  their  value ;  Held,  that  it  was 
a  proper  case  for  setting  aside  the  sale,  and  ordering  a  resale  of  the  premises. 

^Tie  court  of  chancery  will  open  a  sale  of  property  made  under  its  decree,  where  the 
pric^  bid  bears  no  reasonable  proportion  to  the  actual  value  of  the  property,  and 
w^iere  the  loss  has  been  occasioned  by  an  accident  which  no  ordinary  vigilance 
«Tvd  foresight  could  have  guarded  against.  But  the  court  will  not  interfere  to  pro- 
tect parties  against  their  own  negligence,  where  property  has  been  fairly  sold  and 
etruck  off  to  a  stranger  to  the  suit 

This  was  an  appeal  by  Joseph  Hewlett,  the  purchaser  at  the 
master's  sale  under  a  decree  of  foreclosure  in  this  suit,  from  an 
order  of  the  vice  chancellor  of  the  first  circuit,  allowing  a  resale. 
The  facts  in  the  case  were  substantially  as  follows  :  The  defen- 
dant, S.  Mount,  was  the  owner  of  a  house  and  lot  in  the  city  of 
New-York,  as  heir  at  law  of  his  deceased  son,  on  which  the 
complainant  held  a  mortgage,  given  by  the  decedent,  for  f  1000. 
S.  Mount  was  an  old  man  of  eighty-seven  years,  residing  in  the 
state  of  New  Jersey ;  and  being  from  his  age  incompetent  to  take 
'.hdige  of  the  house  and  lot  personally,  he  employed  his  son-in- 
■aw,  H.  Schenck,  to  manage  the  property  for  him.  In  August, 
1845,  the  complainant  filed  her  bill  in  this  cause  to  foreclose  the 
mortgage;  and  S.  Mount,  the  owner  of  the  premises,  was  pro- 
ceeded against  as  an  absentee,  and  had  ho  knowledge  of  the 
proceedings  until  after  the  sale  of  the  premises  under  the  decree. 
Schenck,  the  agent,  was  informed  of  the  existence  of  the  suit, 
and  applied  to  the  complainant's  solicitor  for  a  little  delay,  to  en 
able  him  to  procure  the  money  and  settle  it ;  and  was  told  by 
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him  that  he  could  have  until  the  time  fixed  by  the  order  of  the 
court  for  thp  absent  defendant  to  appear  in  the  suit.  And  about 
that  time  Schenck,  the  agent,  who  also  resided  in  the  state  of 
New  Jersey,  was  taken  sick  with  a  brain  fever,  so  as  to  render 
him  wholly  incompetent  to  transact  any  business  whatever; 
which  sickness  continued  until  after  the  notice  of  the  application 
to  the  vice  chancellor  for  the  resale  of  the  mortgaged  premisei!. 
On  the  24th  of  February,  1846,  a  decree  of  foreclosure  and  sale 
was  obtained ;  and  immediately  afterwards  the  premises  were 
advertised  for  sale  by  the  master,  for  the  20th  of  March.  And 
the  premises  were  sold  on  the  last  mentioned  day,  and  were 
struck  ofl'  to  the  appellant  for  $2275  ;  which  was  about  half 
the  real  value  thereof.  The  appellant  paid  ten  per  cent  of  the 
purchase  money  at  the  time  of  the  sale,  and  procured  the  resi- 
due thereof  so  as  to  be  ready  to  pay  the  same  as  soon  as  the  title 
could  be  examined  and  the  decree  enrolled.  But  before  that 
was  done,  the  defendant,  S.  Mount,  heard  of  the  coAimencement 
of  the  suit,  and  of  the  decree  and  sale  under  the  same,  and  im- 
mediately applied  for  a  resale  ;  offering  to  pay  all  the  expenses 
of  the  sale,  and  the  expenses  of  Hewlett,  the  purchaser  foi"  the 
examination  qf  the  title  and  loss  of  interest  upon  the  purchase 
money,  <fec.  The  vice  chancellor  set  aside  the  sale,  and  difected 
the  ten  per  cent  paid  by  the  purchaser  to  be  refunded  to  him, 
together  with  the  amount  paid  by  him  to  the  auctioneer.  And 
he  also  ordered  the  respondent,  S.  Mount,  to  pay  to  him  the 
interest  upon  the  whole  of  the  purchase  money,  and  the  ambunt 
of  his  disbursements  in  the  examination  of  the  title,  together 
with  his  costs  and  expenses  in  resisting  the  application  for  a  re- 
sale. From  this  order  of  the  vice  chancellor,  Hewlett,  the  pur- 
chaser, appealed. 

E.  Benedict,  for  the  appellant. 

//  F.  Clark,  for  the  respondent. 

The  Chancellor.     The  rule  of  this  court  is,  that  mere  iuad. 
equacy  of  price  is  not  sufficient  to  entitle  a  party  to  an  order  foi 
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the  resale  of  lands,  under  a  decree,  where  the  purchase  has  been 
made  by  a  stranger  to  the  suit,  and  where  the  party  applying 
for  a  resale  was  in  a  situation  to  understand  and  protect  his 
rights,  but  has  suffered  the  property  to  be  sacrificed  by  his  own 
negligence.  But  this  case  does  not  come  within  the  principle 
of  that  rule ;  for  the  respondent  was  wholly  ignorant  of  the  in- 
stitution of  the  foreclosure  suit  until  after  the  sale.  And  the 
agent,  to  whom  he  had  confided  the  care  of  the  property  had, 
by  the  visitation  of  God,  been  so  far  deprived  of  his  reason  as  to 
be  rendered  incapable  of  attending  to  the  business  of  his  princi- 
pal, or  even  of  communicating  with  him  upon  the  subject. 
This  case,  therefore,  is  like  that  of  Duncan  v.  Dodd,  (2  Paiges 
Rep.  99  ;)  except  that  the  equity  of  the  respondent  is  stronger; 
inasmuch  as  the  sale  of  the  property  at  a  price  so  far  below  its 
value  was  occasioned  by  a  visitation  of  Providence,  rather  than 
the  negligence  of  the  agent  who  had  been  employed  to  protect 
the  rights  of  his  father-in-law  in  the  property.  In  a  case  not  re- 
ported, this  court  set  aside  a  sale  where  the  property  had  been 
struck  off  at  a  price  much  below  its  value,  owing  to  the  misfortune 
of  the  defendant  in  having  his  horse  drop  down  dead  while  he 
was  on  his  way  to  attend  the  sale ;  in  consequence  of  which,  he 
did  not  arrive  until  a  short  time  after  the  premises  had  been  put 
up  and  sold  by  the  master.  The  court  must  be  permitted  to 
open  sales,  in  cases  of  that  kind,  to  prevent  great  injustice,  where 
the  price  bid  bears  no  reasonable  proportion  to  the  actual  value 
of  the  property,  and  where  the  loss  has  been  occasioned  by  an 
accident  which  no  ordinary  vigilance  .and  foresight  could  have 
guarded  against.  Nor  will  the  opening  of  a  sale  under  such 
circumstances  be  likely  to  destroy  competition  at  master's  sales, 
so  long  as  the  court  acts  upon  the  principle  of  affording  full  and 
perfect  indemnity  to  the  purchaser  for  all  his  costs,  expenses  and 
losses  in  consequence  of  his  purchase.  For  no  reasonable  man 
will  desire  to  make  a  speculation  out  of  the  misfortune  of  his 
neighbor,  arising  from  a  disperisation  of  Providence.  At  the 
same  time,  I  wish  it  to  be  distinctly  understood,  that  the  court 
does  not  interfere  to  protect  parties  against  their  own  negligence, 
Vol.  I.  77 
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•where  the  property  has  been  fairly  cold  and  struck  off  to  a  stran 
ger  to  the  suit. 

The  order  appealed  from  in  this  case,  was  not  erroneous,  and 
it  must  be  aflii'med  with  costs. 


Kendall  vs.  Kendall. 

In  a  suit  for  a  divorce,  on  the  ground  of  adultery,  if  the  wife  obtains  a  decree  for 
costs  against  her  husband,  she  is  not  entitled  to  collect  the  whole  amount  of  her 
taxable  costs,  if  a  sum  has  already  been  advanced  to  her,  or  to  her  solicitor,  or  next 
friend,  on  account  of  such  costs,  pendente  lite. 

But  the  allowance  to  her  for  costs  and  expenses  of  the  suit  is  not  confined  to  the  mere 
taxable  costs  as  between  party  ar>d  party.  In  litigated  cases,  where  the  wife  is 
necessarily  subjected  to  extra  expenses  and  counsel  fees,  in  addition  to  the  taxable 
costs  as  betweenparty  and  part/,  the  whole  amount  which  has  been  advanced  to 
her,  pendente  lite,  for  costs  and  expenses,  should  not  be  deducted  from  the  ordi- 
ary  bill  of  costs  as  between  party  and  party,  to  which  she  is  entitled  under  the 
decree.  And  the  husband  should  be  allowed  only  for  the  balance  of  his  advances, 
after  deducting  therefrom  the  necessary  expenditures  of  the  wife  for  counsel  fees, 
&c.,  which  are  not  included  in  the  ordinary  taxed  bill. 

The  decree  in  such  cases  should  direct  the  taxing  officer,  upon  the  taxation  of  the 
costs  of  the  wife,  under  the  decree,  to  allow  to  the  husband  the  amount  of  his  ad. 
vances,  pendente  lite,  in  diminution  of  the  taxable  costs ;  after  deducting  from 
such  advances  the  reasonable  expenses  and  counsel  fees  which  have  been  paid  by 
the  wife,  and  which  are  not  included  in  the  ordinary  taxed  bill.  Or,  the  court 
itself  should  determine  whether  any,  and  if  any,  what  allowances  should  be  made 
for  extra  expenses  and  counsel  fees,  beyond  the  taxable  costs ;  and  should  direct 
that  the  residue  of  the  advances,  which  have  been  made  by  the  husband,  be  de- 
ducted, by  the  taxing  officer,  upon  the  taxation  of  the  costs  under  the  decree. 

In  ordinary  cases,  where  the  husband  is  the  defendant  in  a  suit  for  a  divorce,  and 
admits  the  allegations  in  the  bill,  either  by  his  answer  or  by  allowing  the  bill  to  be 
taken  as  confessed  against  him,  the  ordinary  taxable  costs  are  sufficient  to  cover  ^ 
all  the  reasonable  expenses  of  the  suit,  except  the  extra  expense  which  may  be  ne- 
cessary to  procure  the  attendance  of  witnesses  before  the  master,  in  addition  to 
the  allowance  made  by  law  to  the  witnesses.  And  that  is  all  that  should  be  al> 
lowed  in  such  cases ;  unless  it  is  made  to  appear  that  something  special  had  oc- 
curred in  the  progress  of  the  suit  to  render  the  employment  of  co  insel,  otlier  thai 
the  solicitor  in  the  cause,  necessary. 
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This  was  an  appeal  by  the  complainant  from  an  order  of  the 
vice  chancellor  of  the  first  circuit.  The  bill  was  filed  by  the  wife, 
against  her  husband,  to  obtain  a  divorce  on  the  ground  of  adul- 
tery.. The  defendant  put  in  an  answer  admitting  the  adultery, 
and  the  usual  reference  was  made  to  a  master  to  take  the  proof 
of  the  complainant's  allegations,  and  to  report  his  opinion  there- 
on. And  upon  the  coming  in  of  the  report,  the  usual  decree  for 
a  divorce  was  granted,  with  costs  to  be  paid  by  the  defendant. 
Pending  the  suit,  an  application  was  made  for  an  allowance  for 
the  expenses  of  the  complainant  in  the  prosecution  of  her  suit ; 
and  an  order  for  the  payment  of  $100  for  that  purpose,  was  made. 
The  defendant  paid  that  sum  to  the  complainant's  solicitors  pur- 
suant to  the  order,  previous  to  the  entry  of  the  final  decree ;  but 
in  the  taxation  of  the  costs,  no  credit  was  given  for  any  part  of 
the  sum  so  advanced.  Upon  an  application  to  the  vice  chan- 
Dellor,  before  whom  the  suit  was  pending,  he  directed  the  whole 
|100  to  be  deducted  from  the  complainant's  costs  as  taxed.  And 
horn  that  decision  the  complainant  appealed. 

/  L.  White,  for  the  appellant 

T.  Warner,  for  the  respondent. 

The  Chancellor.  The  statute  authorizes  the  court,  in 
\  ises  of  this  kind,  to  require  the  husband  to  pay  any  sums  ne- 
c  ssary  to  carry  on  the  suit  during  its  pendency ;  and  the  court 
may  also  decree  costs  against  either  party,  and  award  execution 
for  the  same,  &c.  (2  R.  S.  148,  §  57.)  But  it  was  not  the  inten- 
tion of  the  legislature  that  the  wife  should  recover  the  whole 
amount  of  taxable  costs  at  the  termination  of  the  suit,  where  a 
sum  had  been  advanced  to  her,  or  to  her  solicitor,  or  next  friend, 
on  Dccount  of  such  costs,  pendente  lite.  Nor  was  it  intended 
that  the  allowance  to  her  for  costs  and  expenses  of  the  suit 
should  ha  confined  to  the  mere  taxable  costs,  as  between  party 
and  panY.  ]  i  litigated  cases,  where  the  wife  is  necessarily  sub- 
jected to  0 ;'.  a  expenses  and  counsel  fees,  in  addition  to  the  tax- 
able costs  iii.\  f:etween  party  and  party,  the  whole  amount  whici 
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has  been  advanced  to  her,  pendente  lite,  for  costs  and  expenses, 
should  not  be  deducted  from  the  ordinary  bill  of  costs  as  between 
party  and  party  to  which  she  is  entitled  under  the  decree.  Bui 
the  husband  should  only  be  allowed  for  the  balance  of  his  ad- 
vances, after  deducting  therefrom  the  necessary  expenditures  of 
the  wife,  for  counsel  fees  &c.,  which  are  not  included  in  the  or- 
dinary taxed  bill.  The  dbcree  in  such  cases  should,  therefore, 
direct  the  taxing  officer,  upon  the  taxation  of  the  costs  of  the 
wife,  under  the  decree,  to  allow  to  the  husband  the  amount  of  his 
advances,  pendente  lite,  in  diminution  of  the  taxable  costs ;  after 
deducting  from  sucti  advances  such  reasonable  expenses  and 
counsel  fees  as  have  been  paid  by  the  wife,  and'  which  are  not 
included  in  the  ordinary  taxed  bill.  Or  the  court  itself  should 
determine  whether  any,  and  if  any,  what  allowance  should  be 
made  for  extra  expenses  and  counsel  fees  beyond  the  taxable 
ijosts ;  and  direct  the  residue  of  the  advances  which  have  been 
made  by  the  husband  to  be  deducted,  by  the  taxing  officer,  upon 
the  taxation  of  costs  under  the  decree. 

In  ordinary  cases,  where  the  husband  is  the  defendant,  and 
admits  the  allegations  in  the  complainant's  bill,  either  by  answer 
or  by  allowing  it  to  be  taken  as  confessed  against  him,  the  cus- 
tomary taxable  costs  are  sufficient  to  cover  all  the  usual  expenses 
of  the  suit,  except  the  extra  expense  which  may  be  necessary  to 
procure  the  attendance  of  witnesses  before  the  master,  in  addition 
to  the  allowance  made  by  law  to  them.  And  that  is  all  that 
should  be  allowed  in  such  cases,  unless  it  is  shown  that  some- 
thing special  has  occurred  in  the  cause  to  render  the  employ- 
■ment  of  counsel,  other  than  the  regular  solicitor,  necessary. 

In  the  present  case,  it  appears  there  was  a  litigation  before  the 
master  in  relation  to  alimony,  which  might  require  the  employ- 
ment of  counsel.  But  if  a  proper  allegation  of  faculties  was  filed 
with  the  master,  and  the  answer  of  the  husband  taken  to  the 
same,  as  should  have  been  done  before  proceeding  with  the  ,refer- 
ence  to  ascertain  the  proper  amount  of  alimony,  the  whole  busi- 
ness of  the  reference  ought  to  have  been  concluded  in  less  tliais 
six  days,  instead  of  being  protracted  for  six  months.  Under  tlje 
circumstances  of  this  case,  I  think  the  allowance  of  a  counsel 
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fee  of  $25,  in  addition  to  the  taxable  costs,  should  have  been 
allowed  to  be  retained  out  of  the  moneys  advanced  by  the  hus- 
band pendente  lite.  But  the  allowance  of  the  whole  $100  for 
that  purpose  would  have  been  unreasonable  and  oppressive. 

The  01  ler  appealed  from  must  therefore  be  modified  accord- 
'ngly.  And  neither  party  is  to  have  costs  as  against  the  other, 
either  on  this  appeal  or  upon  the  original  application  to  the  vice 
chancellor  to  have  the  advance  of  the  husband  deducted  from 
the  taxed  bill. 

Proceedings  remitted. 


Aldrich  vs.  Reynolds. 

[Followed,  0  Mo.  App.  3.] 

The  purchaser  of  mortgaged  premises,  upon  a  foreclosure  and  sale  thereof,  is  entitled 
to  the  growing  crops  or  emblements  thereon,  as  against  the  mortgagor.  And  as 
they  would  necessarily  enhance  the  price  which  the  mortgaged  premises  would 
bring  at  such  sale,  it  is  proper  to  allow  the  value  of  the  crops,  &c.  taken  off  by  the 
mortgagor,  during  the  time  in  which  the  sale  of  the  premises  was  suspended  by 
an  injunction,  as  a  part  of  the  defendant's  damages  sustained  by  reason  of  an  in- 
junction stayihg  the  complainant  from  selling  the  premises  under  bis  decree. 

The  interest  upon  the  whole  sum,  the  collection  of  which  is  either  suspended  or  de- 
feated by  an  injunction,  is  also  a  part  of  the  damages  sustained  by  the  defendant 
by  reason  of  such  injunction. 

A  party  enjoined  is  also  entitled  to  recover,  as  damages,  tlie  counsel  fees  which  he 
has  been  obliged  to  pay  to  obtain  a  dissolution  of  the  injunction ;  as  well  as  tho 
taxable  costs  of  so  much  of  the  proceedings  in  the  suit  as  were  necessary  to  ob- 
tain such  dissolution. 

And  the  costs  of  the  reference  to  a  master  to  ascertain  the  amount  of  damages,  are 
likewise  a  part  of  the  damage  which  the  party  enjoined  has  a  right  to  recover,  upon 
the  dissolution  of  the  injunction. 

This  case  came  before  the  chancellor  on  exceptions  to  the 
master's  report  upon  a  reference  to  ascertain  the  amount  of  dam- 
ages sustained  by  the  defendant  by  reason  of  an  injunction. 

The  defendant  held  a  bond  and  mortgage  upon  a  farm  in  the 
possession  of  the  complainant,  and  advertised  the  mortgaged 
premises  foi  sale  under  a  st^itute  foreclosure ;  which  sale  was  to 
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hare  taken  place  on  the  5th  of  June,  1845.  Previous  to  that 
lime,  the  complainant  obtained  an  injunction  staying  the  sale. 
And  to  obtain  such  injunction,  he  gave  a  bond  with  sureties, 
pursuant  to  the  directions  of  the  31st  rule  of  the  court  of  chan- 
cery, conditioned  to  pay  to  the  defendant  such  damages  as  he 
might  sustain  by  reason  of  the  injunction,  if  the  court  should 
eventually  decide  that  the  complainant  was  not  equitably  enti- 
tled to  such  injunction.  Upon  the  reference,  it  appeared  that  on 
the  5th  of  June,  1845,  the  crops  and  grass  upon  the,premises,  and 
which  were  afterwards  taken  off  by  the  complainant,  during  the 
continuance  of  the  injunction,  were  worth  $90,30,  ex  'lusive  of 
the  labor  and  expense  of  protecting,  gathering  and  securing  the 
same.  The  sale  was  stayed  by  the  injunction  until  the  28th  of 
August,  and  did  not  finally  take  place  until  the  13th  of  Sept 
1845  ;  when  the  premises  were  sold  for  $200  only ;  leaving  a  bal- 
ance due  upon  the  bond  and  mortgage  given  by  the  complainant, 
of  about  $100,  including  the  costs  of  the  foreclosure  and  sale. 

,  The  master  allowed,  as  a  part  of  the  damages,  the  value  of 
the  crops  and  grass,  taken  from  the  premises  by  the  complainant 
during  the  time  the  sale  was  stayed.  He  also  allowed  the  in- 
terest upon  the  amount  due  on  the.  bond  and  mortgage,  from  the 
5th  of  June  to  the  28th  of  August,  and  the  extra  expense  of 
continuing  the  notice  of  sale  during  the  time  the  sale  was  sus- 
pended by  the  injunction.  And  he  allowed  the  taxable  costs  of 
the  defendant  in  obtaining  a  dissolution  of  the  injunction  and 
upon  the  reference ;  as  well  as  .f  25  which  had  been  paid  by  the 
defendant  as  an  extra  counsel  fee  in  obtaining  a  dissolution  of 
the  injunction. 

The  complainant  excepted  to  the  allowance  of  the  value  of 
the  crops  taken  off,  as  damages ;  to  the  allowance  of  the  interest 
on  the  whole  mortgage  debt  during  the  time  the  sale  was  sus- 
pended by  the  injunction ;  and  to  the  $25,  paid  as  extra  counsel 
fees.     He  also  excepted  to  certain  items  of  costs  as  not  taxable- 

N.  Hill  Jr.,  for  complainant. 

-4.  Taber,  for  defendant. 
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The  Chancellor.  The  testimony,  as  reported  by  the  mas- 
ter, shows  that  if  the  purchaser  under  a  statute  foreclosure  is 
Entitled  to  the  crops  which  are  growing  upon  the  mortgaged 
premises  at  the  time  of  the  sale,  the  premises  would  have  sold, 
on  the  5th  of  June,  for  $90,30  more  than  they  brought  in 
September ;  and  would  have  produced  just  about  the  amount 
of  the  mortgage  with  the  interest  thereon,  and  the  costs  of  fore- 
closure. The  defendant  therefore  lost,  not  only  the  difference 
between  ivhat  the  lot  would  have  brought  in  June,  and  that  for 
which  it  WSlS  actually  sold,  after  the  injunction  had  enabled  the 
mortgagor  to  strip  it  of  its  crops  and  grass,  but  also  the  interest 
on  the  amount  which  he  would  have  been  entitled  to  receive  if 
the  sale  had  taken  place  on  the  5th  of  June.  It  therefore  pre- 
sents the  question  whether  the  purchaser  upon  a  foreclosure  and 
sale  of  mortgaged  premises  is  entitled  to  the  growing  crops,  or 
emblements.  This  question  appears  to  have  been  very  fully  con- 
sidered by  the  supreme  court,  in  the  case  of  Lane  v.  King,  (8 
Wend.  Rep.  584.)  And  it  was  there  decided  that  neither  the 
mortgagor  nor  his  lessee  subseq\ient  to  the  giving  of  the  mort- 
gage, was  entitled  to  the  crops  growing  upon  the  land  at  the 
time  of  the  foreclosure  and  sale;  but  that  they  belonged  to  the 
purchaser.  If  so,  they  would  necessarily  enhance  the  price 
which  the  mortgaged  premises  would  bring  at  the  sale.  This 
appears  to  be  in  accordance  with  the  principle  that  where  the 
determination  of  the  estate  depends  upon  the  voluntary  act  of 
the  owner  thereof,  or  where  the  estate  is  defeasible  by  a  right 
paramount,  or  by  a  forfeiture,  or  a  breach  of  condition  depend- 
ing on  his  own  act  or  omission,  he  who  has  the  paramount 
right,  or  who  enters  for  the  forfeiture  or  breach  of  condition,  is 
entitled  to  the  emblements.  {Coke  Lit.  55,  6.)  By  the  com- 
mon law,  the  non-payment  of  the  mortgage  money  at  the  time 
fixed  upon  by  the  parties,  was  in  the  nature  of  a  forfeiture  of  the 
estate  by  the  mortgagor ;  and  authorized  the  mortgagee  to  enter 
immediattly,  and  to  take  the  emblements.  But  in  equity,  he 
held  them,  as  he  did  the  land,  only  as  a  security  for  the  payment 
of  the  mortgage  debt ;  and  upon  redemption,  he  was  bound  to 
acrount  for  such  emblements     Having  the  legal  right,  however, 
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and  the  land  and  its  products  being  a  security  to  the  mortgajrea 
for  his  debt,  a  court  of  equity  will  not  deprive  him  of  liis  legal 
right  to  the  emblements  until  the  mortgage  money  and  interest 
are  fully  paid.  The  master  was  therefore  right  in  charging  the' 
value  of  the  emblements  &c.,  taken  off  by  the  mortgagor  during 
the  time  the  sale  was  suspended,  as  a  part  of  the  defendant's 
damages  sustained  by  reason  of  the  injunction. 

The  interest  upon  the  whole  sum,  of  which  the  collection  was 
suspended  or  defeated,  was  also  a  part  of  his  damages  conse- 
quent upon  the  injunction.  For  if  it  had  not  been  granted,  the 
mortgaged  premises  would  probably  have  been  sold  in  June  for 
enough  to  pay  the  whole  mortgage  debt,  witli  interest  and  costs. 
The  only  error  the  master  has  committed  in  relation  to  the 
interest,  is  that  he  did  not  charge  enough.  The  defendant  not 
only  lost  the  interest  on  his  whole  debt  during  the  time  the  sale 
was  suspended  by  the  injunction,  but  he  also  loses  the  interest 
on  the  $90,30  subsequent  to  the  sale.  It  would  therefore  have 
been  proper  to  compute  the  interest  on  this  last  amount  down 
to  the  date  of  the  report. 

In  the  case  of  Edwards  v.  Bodiiie,  [In  Chan.  Oct.  1,  1844,) 
this  court  decided,  on  a  full  examination  of  the  question,  that 
a  party  enjoined  was  entitled  to  recover  the  counsel  fees  which 
he  had  been  compelled  to  pay  out  to  obtain  a  dissolution  of  the 
injunction ;  as  well  as  the  taxable  costs  of  so  much  of  the  pro- 
ceedings in  the  suit  as  were  necessary  to  procure  such  dissolu- 
tion. That  question,  therefore,  is  no  longer  open  to  discussion 
nere.  And  the  cost  of  the  reference  to  ascertain  the  amount  of 
damages,  also  appears  to  be  a  part  of  the  damage  to  which  the 
defendant  has  necessarily  been  put,  by  reason  of  the  injunction. 
The  master  was  therefore  right  in  allowing  that  also. 

"Objections  were  made  in  these  exceptions  to  several  items  of 
the  costs  allowed  by  the  master,  but  those  cannot  properly  be 
consideied  here.  The  parties,  by  consent,  submitted  the  ques- 
tion as  to  the  items  of  the  costs,  to  the  master  to  be  taxed  and 
allowed  by  him,  instead  of  having  them  taxed  by  the  proper 
officer  of  the  court  for  that  purpose  ;  reserving  only  the  right  of 
either  party  to  raise  the  question  whether  any  of  'he  items  sa 
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taxed  and  allowed  by  him  were  taxable  as  a  part  of  the  damages, 
or  only  as  costs  in  the  cause.  The  master's  decision  was  there' 
fore  final  as  to  the  fact  that  the  services  had  been  performed,  and 
that  the  folios  were  correctly  charged.  And  the  only  question 
which  it  is  competent  to  raise  on  these  exceptions,  is  whether 
the  costs,  as  taxed  by  the  master,  were  properly  recoverable  on 
the  bond  taken  upon  the  allowance  of  the  injunction,  as  a  part 
of  the  damages  sustained  by  the  defendant.  A  different  mode 
of  proceeding  is  to  be  adopted  where  the  parties  wish  to  review 
the  decision  of  a  taxing  officer. 

.Admitting  the  services  to  have  been  performed  as  charged, 
nnd  that  the  number  of  folios  is  stated  correctly,  I  see  nothing  in 
the  bill  of  costs,  as  allowed  and  taxed  by  the  master  under  the 
stipulation,  which  was  not  caused  by  the  injunction,  and  ren- 
dered necessary,  to  relieve  the  defendant  against  the  same  and 
the  consequences  thereof  The  whole  was  therefore  very  prop- 
erly allowed  as  damages  sustained  by  the  defendant  by  reason 
of  the  injunction. 

The  exceptions  must  all  be  overruled,  with  costs ;  and  the 
report  of  the  master  must  be  confirmed. 


Goodyear  and  others  vs.  Bloodgood,  executor,  &c.  and  others. 

A  bill  may  be  filed  by  legatees,  and  those  who  have  succeeded  to  their  rights,  with- 
out taking  out  letters  of  administration  de  bonis  noTit  to  recover  from  the  persona] 
representative  of  the  deceased  executor  of  their  testator,  moneys  which  were  in 
the  hands  of  such  executor,  and  which  he  held  as  trustee  for  the  complainants  at 
the  time  of  his  death,  and  which  he  ought  to  have  accounted  for  and  paid  over 
to  them. 

Where  the  debts  and  funeral  expenses  of  a  decedent  have  been  paid,  the  legatees 
alone  have  an  interest  in  compelling  the  personal  representative  of  the  last  sur- 
viving executor  to  account  for  and  pay  over  the  moneys  belonging  to  the  estate, 
and  which  were  received  by  such  executor  in  his  lifetime.  And  it  is  not  neces- 
sary that  an  administrator  with  the  will  annexed,  of  such  decedent,  should  b« 
made  a  party  to  a  suit  brought  for  that  purpose 

Vol.  I.  78 


618  '  CASES  IN  CHANCERY.  [Arc  4 


Goodyear  ».  Bloodgood. 


This  was  an  appeal  from  a  decretal  order  of  the  vice  clian- 
cellor  of  the  first  circuit,  overruling  a  demurrer  to  the  complain- 
ant's bill.  The  bill  was  filed  by  two  of  the  children  and  legatees 
of  T.  Goodyear,  deceased,  and  by  the  surviving  husband  of  the 
other  child,  who  was  also  the  trustee  of  the  estate  of  his  deceased 
wife  under  an  ante-nuptial  contract,  and  who,  as  such  trustee, 
was  entitled  to  her  share  of  the  estate  of  her  deceased  father.  T. 
Goodyear,  the  testator,  died  in  1830,  and  by  his  will  directed  his 
executrix  and  executors  to  sell  his  real  and  personal  property, 
except  his  furniture,  which  he  gave  to  his  widow,  and  his  real 
estate  in  the  city  of  New- York.  And  he  directed  his  executrix 
and  executors,  after  paying  his  debts,  to  invest  the  proceeds 
thereof  upon  bond  and  mortgage  on  interest.  And  he  gave  one 
moiety  of  his  estate  to  his  son  Cornelius,  subject  to  a  provision 
for  the  widow  out  of  the  same,  and  the  other  moiety  to  his  two 
daughters,  Sally  Anne  and  Eliza  Jane,  equally ;  leaving  the  estate 
in  the  hands  of  the  executrix  and  executors  in  trust  for  the  chil- 
dren until  they  should  become  of  age.  He  appointed  his  widow 
and  Thomas  Bloodgood,  W.  W.  Cowan  and  A.  Goodyear,  the  ex- 
ecutrix and  executors ;  the  last  of  whom  refused  to  accept  tho 
trust,  and  died  during  the  lifetime  of  T.  Bloodgood.  The  widow 
was  joined  in  the  letters  testamentary  with  Cowan  and  Blood 
good,  but  never  acted  in  the  execution  of  the  trust,  and  died  in 
1831,  leaving  her  three  children  her  only  heirs  and  next  of  kin. 
Cowan  died  in  1834,  leaving  Bloodgood,  who  died  in  1843,  the 
sole  surviving  executor.  Sally  Anne  became  of  age  in  1832, 
and  died  in  1841,  leaving  three  children  surviving,  and  her 
husband,  one  of  the  complainants,  who  was  entitled  to  her  share 
of  her  father's  estate,  as  the  trustee  thereof  under  the  ante-nuptial 
contract.  The  other  daughter  became  of  age  in  1834,  and  in 
the  same  year  intermarried  with  the  complainant,  C.  Lansing. 
And  the  son  of  the  testator  became  of  age  in  1837.  The  bill  in 
this  cause  was  filed  against  the  executor  of  T.  Bloodgood,  the 
last  surviving  executor  of  T,  Goodyear,  deceased,  for  an  account 
of  the  estate  of  the  latter  which  had  come  to  the  hands  of  T, 
Bloodgood,  as  such  surviving  executor  and  as  the  surviving 
trustee  of  such  estate ;  and  the  children  of  the  deceased  daugh- 
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ter  were  also  made  parties.  The  bill  charged,  among  othei 
things,  that  all  the  debts  and  funeral  expenses  of  the  testator,  T. 
Goodyear,  had  been  fully  paid ;  that  certain  moneys  which  were 
received  by  Bloodgood,  were  not  included  in  the  inventory,  and 
had  not  been  accounted  for  by  him ;  that  Bloodgood,  in  June, 
1831,  received  of  Cowan  $1750  on  a  bond  and  mortgage  which 
moneys  belonged  to  the  estate,  but  were  never  accounted  for  to 
the  complainants ;  that  he  rented  the  real  estate  in  the  city  of 
New- York,  but  lost  the  rents  by  his  negligence ;  and  that  Cow- 
an and  Bloodgood  sold  real  estate  of  the  testator's  in  Pennsylva- 
nia, and  that  he  received  the  proceeds  of  such  sale  but  had  never 
accounted  for  the  same.  The  bill  therefore  prayed  for  an  ac- 
count of  these  several  matters,  and  that  so  much  as  might  be 
found  due  to  the  complainants,  should  be  paid  to  them  by  the 
defendant  out  of  the  estate  of  T.  Bloodgood,  deceased,  in  the 
hands  of  the  defendant  as  the  executor  of  his  deceased  father,  in 
the  proportions  to  which  the  several  complainants  were  respec- 
tively entitled.  The  defendants  demurred  to  the  bill,  upon  the 
ground  that  the  complainants  did  not  show  that  letters  of  admin- 
istration de  bonis  non,  with  the  will  of  T.  Goodyear  annexed, 
had  been  granted  to  them,  or  any  of  them.  The  defendant  also 
urged  certain  other  objections  ore  tenus,  which  are  considered 
in  the  opinion  of  the  court. 

M.  S.  Bidwell,  for  appellant.  If  the  facts  stated  in  the  bill 
are  true,  the  complainants  are  not  the  proper  persons  to  file  a 
bill.  It  should  be  filed  by  the  personal  representative  of  the 
original  testator,  Thadeus  Goodyear.  This  is  the  general  rule. 
If  there  be  any  exception  it  is  in  the  case  of  a  collusion  of  such, 
representative,  and  perhaps  of  his  insolvency.  Nothing  is  stated 
in  the  bill  to  take  the  case  out  of  the  general  rule,  or  to  bring  it 
within  any  exception.  But  if  it  came  within  such  exception,  or 
ii,  for  any  reason  whatever,  the  bill  could  be  filed  by  the  com- 
plainants, such  personal  representative  was  at  all  events  a  ne- 
cessary party.  Without  him  there  cannot  be  a  complete  and 
final  settlement  of  the  estate,  or  a  fuh  discharge  of  the  defendant 
[f  it  be  a  fact  that  there  is  at  present  no  such  representative,  the 
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bill  wills  not  on  that  account  be  good.  The  complainants 
should  have  taken  administration  de  bonis  non,  or  procured  the 
grant  of  it  to  some  other  person.  No  decree  in  this  case  will 
be  a  bar  to  a  future  suit  (if  one  should  be  brought)  by  an  ad- 
ministrator de  bonis  non,  hereafter  appointed.  The  personal 
representative  of  W.  Wi  Cowan  is  a  necessary  party  to  such 
bill ;  as  without  him  a  final  and  complete  settlement  of  the 
estate  cannot  be  made.  E.  E.  Higgins  is  a  necessary  party ; 
the  delegation  of  his  trust  being  void.  For  the  same  reason  W. 
P.  N.  Fitzgerald  is  improperly  made  a  party  to  the  bill.  Even 
if  the  cpmplainant  could. file  a  bill  against  the  defendant,  to 
charge  him  for  the  negligence  of  Thomas  Bloodgood,  as  execu- 
tor of  Thadeus  Goodyear,  yet  this  bill  is  bad  for  multifarious- 
ness in  seeking  an  account  of  the  assets  administered  by  him. 

E.  Norton,  for  respondents.  The  money  which  this  bill  is 
filed  to  recover,  having  once  been  collected  and  received  by  the 
representative  of  the  testator,  is  no  longer  a  debt  due  to  the 
estate,  to  be  collected  by  its  representative ;  but  is  money  due 
to  the  legatees,  and  can  only  be  sued  for  by  them.  {Cheatham^s 
admSr  v.  Burfoot,  9  Leigh,  580,  594.  Neale  v.  Hagthorp,  3 
Bland's  Ch.  Rep.  551,  562.  Lawrenci^s  adm!r  v.  Lawrences 
eiPr,  Litt.  Sel.  Cas.  123.  Sparhawk  v.  AdnCr  of  Bull,  9  Term. 
R.  41.  Douglass  v.  Satterlee,  11  John.  R.  16.  Graham  v. 
Torrence,!  Ired.  Eq.  210.  Foster  v.  Wilber,  1  Paige,  537. 
Dakin  v.  Demming,  6  Id.  95.)  If  the  legatees  have  the  right  to 
sue,  the  payment  to  them  will  be  a  bar  to  any  future  claim ; 
and  as,  under  the  facts  in  this  case,  nobody  else  can  have  any 
claim,  a  final,  settlement  can  be  made  in  this  cause  without 
having  a  representative  of  the  estate  before  the  court.  {Hyde 
V.  Stone,  7  Wend.  334.)  No  claim  being  made  in  this  bill 
against  any  of  the  co-executors,  and  it  not  appearing  that  there 
is  any  thing  due  from  their  estates,  it  was  not  necessary  to  make 
their  representatives  parties.  [Gable  v.  Andrmss,  1  Green's 
Ch.  Rep.  66.)  The  validity  of  the  conveyance  by  Higgins  to 
Fitzgerald,  will  not  be  decided  collaterally  in  this  suit;  and 
whilst  it  remains  'n  force,  the  latter  'b  a  proper  party.    All  tLe 
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matters  in  this  bill  relate  to  a  single  subject,  to  wit,  the  liabilitj 
of  Bloodgood  for  his  acts  as  executor  of  the  will  of  Goodyear , 
and  the  bill  is  not  multifarious  merely  because  he  is  charged 
both  for  negligence  in  collecting  and  negligence  in  paying.  If 
this  bill  cannot  be  sustained  by  the  complainants  in  their 
character  of  legatees,  the  suit  will  be  suspended,  and  they 
allowed  to  take  out  letters  de  bonis  non,  and  amend  the  bill  ac- 
cordingly. At  the  same  time  they  may  be  allowed,  if  necessary, 
to  amend,  so  as  to  avoid  the  objection  of  multifariousness,  and 
to  substitute  Higgins  for  Fitzgerald,  and  bring  in  the  repiesen- 
tatives  of  Cowan  and  all  the  parties  interested  in  the  estate  of  T. 
Bloodgood.  {Humphries  v.  Humphries,  P  Wms.  Rep.  347. 
Jenkins  v.  Freyer,  4  Paige,  47.) 

The  Chancellor.  The  objection  that  the  complainants 
have  not  taken  out  letters  of  administration,  with  the  will  annex- 
ed, of  the  goods  of  T.  Goodyear  deceased  unadministered,  is  not 
well  taken.  This  is  not  a  bill  to  recover  a  debt  due  to  the  estate 
of  the  testator,  Goodyear,  which  must  be  sued  for  by  the  per- 
sonal representatives  of  the  latter.  But  it  is  a  bill  by  his  lega- 
tees, and  those  who  have  succeeded  to  their' rights,  to  recover 
from  the  personal  representative  of  the  surviving  executor  of 
Goodyear  moneys  which  were  in  the  hands  of  such  executor, 
and  which  he  held  as  trustee  for  the  complainants,  at  the  time 
of  his  death,  and  which  he  ought  to  have  accounted  for  and  paid 
over  to  them.  The  persons  beneficially  entitled  to. the  fund  havo 
therefore  properly  filed  their  bill,  in  their  own  names,  to  recover 
from  the  executor  of  Bloodgood  the  moneys  which  were  owing 
to  them  from  his  deceased  testator.  The  cases  cited  by  the 
counsel  for  the  appellant  are  cases  where  claims  were  made  to 
recover  debts  due  to  the  personal  representatives  of  the  decedent, 
or  property  belonging  to  the  estate,  which  had  been  taken  or  ap- 
propriated by  strangers  withourt  authority  of  the  rightfiil  repre- 
sentatives ;  or  to  charge  the  estate  to  the  prejudice  of  the  rights 
of  the  executor,  or  administrator,  as  such.  Thus  in  the  case  of 
Phelps  V.  Sproule,  (4  Sim.  Rep.  318,)  the  complainant  made  a 
claiip  af  heir  at  law  of  the  decedent,  against  the  personal  repre 
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sentative  of  the  latter,  to  have  the  purchase  money  of  land,  bought 
by  the  testator  in  his  lifetime,  paid  out  of  his  personal  estate. 
The  bill  was  therefore  properly  filed  against  Betsey  Olive,  who 
was  administratrix  with  the  will  annexed,  of  the  testator.  As 
she  was  also  the  executrix  of  J.  S.  Olive,  who  had  possessed 
himself  of  the  estate  of  W.  Phelps,  the  original  testator,  without 
making  probate  of  the  will,  the  complainant  prayed  that  Betsey 
Olive  might,  in  her  character  of  executrix  of  J.  S.Olive,  account 
for  the  property  which  had  come  to  the  hands  of  the  latter  in  his 
lifetime.  But  upon  her  death,  the  right  to  call  her  executor  to 
account,  as  the  executor  of  the  executrix  of  J.  S.  Olive,  for  the 
estate  of  the  original  testator  which  had  been  Wrongfully  taken 
by  J.  S.  Olive,  devolved  on  Prior,  the  administrator  with  the  will 
annexed  of  W.  Phelps,  the  original  testator ;  and  it  did  not  belong 
to  the  heir  at  law  of  the  latter,  who  was  claiming  to  have  the  per- 
sonal estate  applied  to  the  payment  of  the  debt  due  by  him  for 
the  purchase  money  of  the  lands  which  had  descended  to  the 
complainant  as  heir.  And  as  there  was  no  collusion  charged 
between  Prior,  the  representative  of  the  estate  of  Phelps,  and 
Sproule,  the  representative  of  the  person  who  had  appropriated 
the  funds  of  that  estate  without  authority,  the  complainant, 
whose  claim  was  against  the  representative  of  the  estate  of  Phelps 
alone,  could  not  revive  his  suit  against  Sproule  as  the  substituted 
executor  of  J.  S.  Olive. 

Nor  was  it  necessary  in  the  case  under  consideration,  that  the 
administrator  with  the  will  annexed  of  T.  Goodyear  should  be 
made  a  party  to  the  suit,  in  any  form.  The  averment  in  the  bill 
that  the  debts  and  funeral  expenses  of  the  decedent  have  been 
fully  paid,  shows  that  the  legatees  alone  have  an  interest  in  com- 
pelling the  executor  of  Bloodgood  to  account  foi  and  pay  over 
to  them  their-moneys  which  Bloodgood  had  received  and  mis- 
applied in  his  lifetime.  Neither  is  the  objection  that  the  personal 
representatives  of  Cowan  are  not  parties  to  this  bill  well  taken. 
The  whole  charges  in  the  bill  relate  to  the  negligences  and  de- 
faults of  Bloodgood  alone  ;  except  as  to  the  neglect  to  inventory 
the  whole  property.  And,  as  Bloodgood  was  the  surviving;  exe- 
cutor, the  legal  presumption  is  that  all  the  property  not  inven- 
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toried,  and  which  had  not  been  duly  administered  at  the  time 
of  the  death  of  Cowan,  must  have  gone  intg  the  hands  of  ]31ood- 
good  as  such  survivor. 

Higgins,  the  trustee  under  the  post-nuptial  contract  of  Mrs- 
Fitzgerald,  was  not  a  necessary  party  ;  and  his  conveyance  of 
the  trust  fund  to  the  complainant  Fitzgerald,  so  far  as  the  per- 
sonal estate  was  concerned,  was  fully  authorized,  under  the  cir- 
cumstances stated  in  the  bill.  As  to  the  real  estate,  it  was 
conveyed  upon  a  trust  not  authorized  by  the  revised  statutes, 
and  therefore  no  estate  whatever  vested  in  the  trustee.  If  the 
trust  is  correctly  stated  in  the  bill,  the  legal  estate  remained  in 
Mrs.  Fitzgerald,  so  far  as  the  land  was  concerned,  and  descended 
to  her  children  at  her  death  ;  subject  to  her  husband's  estate  as 
tenant  by  the  curtesy.  The  personal  estate,  however,  vested  in 
Higgins  originally,  as  her  trustee,  subject  to  her  power  of  ap- 
pointment. But  upon  her  death  without  making  any  appoint- 
ment thereof,  it  would  belong  to  her  husband,  under  the  statute 
of  distributions.  Higgins  then,  with  Fitzgerald's  assent,  could 
lawfully  convey  it  to  him  in  trust  for  his  children,  instead  of 
transferring  it  to  him  absolutely  and  for  his  own  benefit ;  as  he 
was  authorized  to  do.  And  the  cestuis  que  trust,  under  the  con- 
veyance from  Higgins  in  trust  for  the  children  of  Fitzgerald, 
being  parties  to  the  suit,  there  is^  no  danger  that  any  person  can 
hereafter  disturb  the  account  which  may  be  taken  in  this  suit, 
against  the  executor  of  Bloodgood,  for  that  share  of  the  fund 
which  has  come  to  the  hands  of  his  testator. 

The  decretal  order  appealed  from  must  therefore  be  afRrmed 
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T'ie  80th  section  of  the  title  of  the  revised  statutes,  relative  to  writs  of  error  and 
ippeals,  which  declares  that  an  appeal  shall  not  be  effectual  for  aiiy  purpose,  until 
a  bond  to  the  adverse  party  in  the  penalty  of  $250,  or  a  deposit  of  money,  asr 
security  for  the  costs  upon  the  appeal,  shall  be  given  or  made,  is  broad  enough,  it 
seemSi  to  cover  any  appeal  from  an  order  or  decree  of  the  court  of  chancery, 
whether  such  order  or  decree  was  made  by  the  chancellor  or  by  a  vice  chancel- 
lor ;  unless  the  case  is  otherwise  provided  for  in  the  title  of  the  statute  relative  tn 
the  court  of  Chancery,  which  authorizes  the  chancellor  to  regulate  such  appeals  by 
general  rules. 

That  section  of  the  statute  is  not  inconsistent  with  the  provisions  of  the  60th  section 
of  the  title  relative  to  the  court  of  chancery ;  but  may  be  considered  as  a  super- 
added requisite,  to  render  the  appeal  valid  and  efTectual. 

The  adverse  parly,  within  the  intent  and  meaning  of  the  80th  section  of  the  statute, 
and  of  the  116th  rule  of  the  court  of  chancery,  means  the  party  whose  interest,  in 
_  relation  to  the  subject  of  the  appeal,  is  in  conflict  with  the  reversal  of  the  ordei 
or  decree  appealed  from,  or  the  modification  sought  for  by  the  appeal.  And 
where  two  or  more  persons  have  a  common  interest  in  resisting  the  reversal  of  the 
decree,'  or  the  modification  which  is  sought  for  by  the  appellant,  a  joint  bond  to 
all  of  those  respondents  is  a  sufEcient  compliance  with  the  statute  and  the  rule 
of  the  court  relative  to  appeals.  It  is  not  necessary,  in  such  a  case,  for  the  appel- 
lant and  his  sureties  to  execute  separate  appeal  bonds  to  each  of  the  respondents. 

But  where  there  are  several  respondents  having  entirely  distinct  and  conflicting  in- 
terests in  relation  to  the  object  sought  for  by  the  appeal,  separate  appeal  bonda 
should  be  given,  to  make  the  appeal  valid  and  eflectual  in  reference  to  such 
adverse  parties  respectively. 

Where  a  bond  or  other  security  is  taken  in  the  name  of  a  married  woman,  during 
coverture,  the  husband  may  elect  to  treat  it  as  his  own  property,. and  maybnnga 
suit  thereon  in  his  own  name  f  or,  he  may  treat  it  as  the  property  of  the  wife,  and 
bring  a  suit  in  the  name  of  both, 

•  defendant  in  a  foreclosure  suit  is  not  entitled  to  have  set-off,  against  the  mortgage 
debt,  an  unliquidated  claim  for  damages  upon  an  injunction  bond  which  was 
given  subsequent  to  the  commencement  of  the  suit, 

This  was  an  application  by  the  complainant  to  dismiss  an 
appeal,  brought  by  the  defendant  Ellsworth,  from  the  final  de- 
cree in  this  cause,  for  irregularity. 

The  bill  was  filed  by  the  complainant  to  foreclose  a  bond  and 
mortgage  given,  by  the  defendant  Ellsworth,  to  J,  McGregor, 
and  assigned  by  the  latter  to  the  wife  of  the  complainant  during 
coverture.     The  other  defendants  claimed  an  interest  in  the 


BW.J  CASKS  IN  CHANCERY.  625 


Thompson  v.  Ellsworth. 


hitoi'tgaged  premises,  under  a  subsequent  mortgage  from.Ells- 
worth ;  the  right  to  which  mortgage  was  contested  between 
those  defendants,  or  some  of  them,  and  its  validity  was  not  ad- 
mitted by  the  defendant  Ellsworth.  Some  of  those  defendants 
put  in  answers,  which  did  not  admit  the  assignment  to  the  wife 
of  the  complainant,  as  stated  in  the  bill,  and  which  rendered  it  ne- 
cessary to  put  in,  replications  and  take  proof  of  the  facts.  Pending 
the  suit,  the  complainant  applied  for  and  obtained  an  injunction 
to  stay  waste,  ujW)n  giving  a  bond  for  the  damages  which  might 
06  sustained  by  th£  defendant  Ellsworth ;  pursuant  to  the  31st 
rule  of  the  court  of  chancery. 

Upon  the  hearing  before  the  vice  chancellor,  Ellsworth 
claimed  to  oifset  agaiiist  the  amount  due  upon  the  mortgage, 
the  damages  which  he  alleged  he  had  sustained  by  reason  of 
the  injunction.  He  also  insisted  that  the  complainant  was  only 
entitled  to  the  costs  allowed  by  the  statute  in  cases  where  the 
bill  is  taken  as  confessed,  or  where  the  answer  of  the  defendant 
admits  the  rights  of  the  cotaplainant  as  stated  in  his  bill.  It 
was  also  insisted,  upon  the  fiearing  before  the  vice  chancellor, 
that  the  wife  of  the  complainant,  in  whose  name  the  assignment 
of  the  mortgage  was  taken,  wat.  a  necessary  party  to  the  suit. 
The  vice  chancellor  overruled  al\  these  objections,  and  made  the 
usual  decree  for  a  foreclosure  and  ^ale  of  the  mortgaged  premi- 
ses, and  to  pay  the  complainant's  ^ebt  out  of  the  same,  and  to 
bring  the  surplus,  if  any,  into  coutt;  and  a  decree  over  against 
Ellsworth,  the  mortgagor,  for  the  deficiency,  if  there  should 
be  any. 

The  defendant  Ellsworth  afterwatds  applied  to  the  vice  chan- 
cellor for  a  rehearing  as  to  the  costs.  He  insisted  that  if  tht 
complainant  was  entitled  to  full  costs,  the  same  should  not  be 
charged  upon  him,  directly  or  indirectly  ;  inasmuch  as  the  ex- 
tra costs  had  been  produced  by  the  answers  of  the  other  defen- 
dants, and  not  by  his  own  answer  which  admitted  all  the 
material  facts  stated  in  the  bill.  That  application  was  denied, 
lipon  the  ground  that  the  other  defendants,  who  might,  as  be- 
tween El  sworth  and  them  be  charged  with  the  costs  if  the 
decree  was  varied  in  respect  to  costs,  had  not  received  notice  of 
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such  application  for  a  rehearing.  The  defendant  Eliswortn 
thereupon  appealed  from  the  whole  decree.  And  upon  such  ap- 
peal,  he  executed  a  bond  to  the  complainant  and  five  of  hia 
co-defendants,  jointly,  in  the  penalty  of  $250,  for  the  costs  of  the 
appeal ;  and  a  separate  bond  to  the  complainant,  to  pay  the  raliv 
ot  the  use  of  the  mortgaged  premises,  and  as  a  security  against 
the  commission  of  waste. 

E.  H.  Rosekrans,  for  the  complainant. 

J.  Ellsworth,  defendant,  in  person. 

The  Chancellor.  Whatever  may  be  the  merits  of  the 
appeal  in  this  case,  it  cannot  be  dismissed  if  the  appellant  has 
complied  with  all  the  requirements  of  the  statute  and  the  rules 
of  the  court,  to  make  the  appeal  effectual.  It  therefore  becomes 
important  to  inquire  whether  the  appeal  bond  in  this  case  is  in 
the  proper  form. 

It  was  suggested,  upon  the  argument  of  this  motion,  that  the 
chancellor  had  not  the  power  to  require  any  security  for  costs  to 
be  given  upon  an  appeal  from  a  decree  or  order  of  a  vice  chan- 
cellor ;  but  only  to  prescribe,  by  general  rules,  what  should  be 
necessary  to  make  the  appeal  a  stay  of  proceedings.  The  con- 
struction which  was  given  to  the  statute  on  this  subject,  however, 
immediately  after  it  went  into  effect  in  1830,  was  otherwise ; 
and  it  is  too  late  now  to  raise  that  question  in  this  court.  Be- 
sides ;  the  80th  section  of  the  title  of  the  revised  statutes,  relative 
to  writs  of  error  and  appeals,  appears  to  be  broad  enough  to 
cover  an  appeal  from  any  order  or  decree  of  the  court  of  chan- 
cery, whether  made  by  the  chancellor  or  by  a  vice  chancellor ; 
unless  the  case  is  otherwise  provided  for  in  the  title  relative  tOj 
this  court,  which  authorizes  the  chancellor  to  regulate  such  ap- 
peals by  general  rules.  It  is  true,  the  60th  section  of  the  last 
mentioned  title,  (2  R.  S.  178,)  states  that  an  appeal,  from  a  de- 
cree or  order  of  a  vice  chancellor,  shall  be  made  by  serving 
notice  thereof  on  the  solicitor  of  the  adverse  party,  and  on  the 
register,  assistElnt  register,  or  cleric,  with  whom  the  order  or  de* 
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•;ree  appealed  from,  was  entered.  But  that  is  nothing  more  than 
was  required  by  the  rale  of  this  court  in  reference  to  appeals,  to 
the  court  for  the  correction  of  errors,  at  the  time  the  revised  stat- 
utes were  adopted.  The  80th  section  of  the  title  relative  to  writs 
of  error  and  appeals,  (2  R.  S.  605,)  which  declares  that  an  ap- 
peal shall  not  be  effectual  for  any  purpose  until  a  bond  to  the 
adverse  party  in  the  penalty  of  $250,  or  a  deposit  of  money,  as 
security  for  the  costs  upon  the  appeal,  shall  be  given  or  made, 
is  not  inconsistent  with  the  provisions  of  the  60th  section  of  the 
title  relative  to  the  court  of  chancery,  but  may  be  considered  as 
containing  a  superadded  requisite  to  render  the  appeal  valid  and 
effectual. 

The  adverse  party,  within  the  intent  and  meaning  of  thig 
80th  section  and  of  the  116th  rule  of  this  court,  means  the  party 
whose  interest  in  relation  to  the  subject  of  the  appeal  is  in  con- 
flict with  the  reversal  of  the  order  or  decree  appealed  from,  or 
the  modification  sought  for  by  the  appeal.  And  where  two  or 
more  persons  have  a  common  interest  in  resisting  the  rever- 
sal of  the  decree,  or  the  modification  which  is  sought  for  by  the 
appellant,  a  joint  bond  to  all  of  those  respondents  will  undoubt- 
edly be  a  sufHcienl  compliance  with  the  statute  and  the  rule  of 
this  court  in  relation  to  appeals.  It  is  not  necessary,  therefore, 
for  the  appellant  and  his  sureties  to  execute  separate  appeal  bonds, 
to  each  of  the  respondents,  in  such  a  case.  But  where  there  are 
several  respondents  who  have  entirely  distinct'  and  conflicting 
interests  in  relation  to  the  object  sought  for  by  the  appeal,!  think 
separate  appeal  bonds  should  be  given  in  order  to  make  the  ap- 
peal valid  and  effectual  in  reference  to  such  adverse  parties  re- 
spectively. 

Here,  the  appeal  is .  from  the  whole  decree,  and  the  complain- 
ant alone  is  interested  in  resisting  the  appellant's  claim  to  have 
it  entirely  reversed.  He  is  also  the  only  respondent  who  is  in- 
terested in  opposing  the  appellant's  claim  to  an  offset,  and  to 
have  the  costs  of  the  complainant  limited  to  the  allowance  pre- 
icribed  by  statute  where  the  rights  of  the  complainant,  as  stated 
in  the  bill,  are  not  denied  or  contested.  And  as  to  all  of  these 
objects  of  the  appeal,  the  other  respondents  have  a  common  in- 
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teres!  with  the  appellant,  in  favor  of  the  success  oi  his  ajpeai, 
For,  in  the  on^  case,  the  complainant's  suit  would  he  defoated 
altogether,  a/id  in  the'  other,  the  surplus  proceeds  of  the  sale  of 
the  mortgaged  premises,  which  they  claim  an  interest  in  by  vir- 
tue of  the  subsequent  mortgage,  would  be  jelieved  from  the 
charge  of  a  portion  of  the  complainant's  debt  and  costs  ;  whioh 
are  now  chargeable  upon  the  fund  under  the  decree  appealed 
from.  On  the  other  hand,  so  far  as  the  appellant  seeks  for  a 
decree  over  against  his  co-defendants,  for  the  extra  costs,  to  which 
he,  or  his  interest  in  the  mortgaged  premises  may  have  been 
subjected  by  the  defence  set  up  in  their  several  answers,  the 
complainant  has  no  interest  in  the  question.  And  such  co-defen- 
dants are  alone  the  adverse  parties  to  the  appellant ;  and  they, 
only,  are  interested  in  resisting  the  modification  of  the  decree  in 
that  respect.  The  complainant,  therefore,  was  entitled  to  a  sep- 
arate appeal  bond,  to  himself  alone,  for  the  security  of  his  costs 
and  damages  in  case  the  appeal  as  to  him  should  be  unsuccess- 
ful. And  a  joint  bond  to  him  and  the  other  respondents,  whose 
interests  were  adverse  to  his  so  far  as  he  had  any  interest  in  re- 
sisting the  claims  of  the  appellant,  was  irregular. 

This  however  is  a  case  in  which  the  appeal  bond  is  amenda- 
ble,  if  the  appeal  is  meritorious.  I  have  therefore  looked  into 
the  case  to  see  if  there  was  any  probability  that  this  appeal  could 
be  successful,  so  far  as  concerns  the  rights  of  the  complainant. 
TJhe  vice  chancellor  was  clearly  right  in  holding  that  the  wite 
of  the  appellant  was  not  a  necessary  party.  The  cases  of  Bor- 
rough  V.  Moss,  (10  Barn.  ^  Cress.  Rep.  558,)  and  Searing  v. 
Searing,  (9  Paige^s  Rep.  283,)  and  the  other  authorities  referred 
lo  in  the  opinion  of  the  vice  chancellor,  recognize  the  principle 
as  settled,  that  the  husband  may  bring  a  suit  in  his  own  name 
in  such  a  case.  The  law  on  that  subject  is,  that  if  a  bond  or 
other  security,  is  taken  in  the  name  of  the  wife,  during  coverture, 
the  husband  may  elect  to  treat  it  as  his  own  property,  and  may 
bring  a  suit  thereoa  in  his  own  name  ;  or  he  may  treat  it  as  tliff 
property  of  the  wife  and  bring  a  suit  in  the  name  of  both.  The 
court  below  was  also  right  in  refusing  to  set  off  against  tJio 
mortgage  debt,  the  unl  iquidated  claim  for  damages  upon  the  injnnc 
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.ion  bond  which  was  given  subsequent  to  the  commencement 
of  the  suit. 

And  as  Between  the  complainant  and  the  defendant  Ellsworth, 
the  decree  was  right  in  relation  to  cosU.  The  assignee  of  the 
first  mortgage  was  bound  to  make  the  holders  of  the  second 
mortgage,  or  thdse  claiming  interests  therein,  parties  to  his  bill 
of  foreclosure  ,  which  would  not  have  been  necessary  if  the  ap- 
pellant had  performed  his  contract  by  paying  the  mortgage 
money  and  interest,  when  the  same  became  payable.  Nor  could 
the  complainant  prevent  such  parties  from  putting  in  answers 
denying  all  knowledge  of  the  assignment  of  the  mortgage  to  his 
wife,  as  stated  in  the  bill ;  thus  rendering  it  necessary  for  him 
to  file  replications  to  such  answers,  and  to  prove  the  due  execu- 
tion of  the  assignment.  This  occasioned  the  extra  costs,  be- 
yond the  statutory  allowance,  where  the  right  of  the  complainant, 
as  stated  in  his  bill,  is  admitted  by  the  defendants,  in  their  an- 
swers, or  by  suffering  the  bill  to  be  taken  as  confessed.  As  be- 
tween the  complainant  and  the  mortgagor,  the  former  was 
entitled  to  a  decree  against  the  land,  for  the  payment  of  his  full 
costs,  as  well  as  the  mortgage  debt,  and  to  a  decree  over  against 
the  mortgagor,  upon  his  bond,  in  case  of  a  deficiency.  Nor  could 
the  court  rightfully  compel  him  to  look  only  to  the  personal  lia 
bility  of  any  of  the  defendants,  for  a  portion  of  his  necessary  costs 
and  expenses  of  foreclosure ;  or  to  litigate  the  question  with 
those  defendants  as  to  their  personal  liability  for  the  extra  costs 
occasioned  by  their  answers.  The  proper  course  for  the  defen- 
dant Ellsworth,  if  he  supposed  his  co-defendants  ought  to  be 
charged  personally  with  a  portion  of  those  costs,  would  have 
been  to  ask  for  a  decree  over  against  them,  in  his  favor,  for  the 
costs  to  which  either  himself  or  his  property  had  been  subjected 
by  their  fault. 

Whether  or  not  he  is  entitled  to  such  a  decree,  is  a  question 
upon  which  I  express  no  opinion  at  this  time.  For  the  com- 
plainant is  not  interested  therein  adversely  to  the  appellant ;  and 
the  co-defendants  of  the  latter  are  not  asking  to  have  the  appeal 
dismissed  as  to  them.  The  dismissal  of  the  appeal  as  to  the 
complainant  will  not  prevent  the  court  from  making  a  decree 
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over  against  the  other  respondents,  upon  the  other  branch  of  the 
appeal,  if  such  a  decree  is  proper  and  the  appeal  ij  properly 
brought  for  that  purpose.  But  in  the  meantime,  th(#  complain- 
ant will  have  the  right  to  proceed  and  cany  the  decree  into 
effect  so  far  as  regards  himself. 

The  appeal,  so  far  as  it  relates  to  the  complainai.t  and  his 
rights,  must  be  dismissed  for  irregularity,  with  costs  to  be  taxed ; 
to  be  paid  by  the  appellant.  And  the  complainant  is  to  be  at 
liberty  to  proceed  and  enforce  his  decree  against  the  mortgaged 
premises,  and  against  the  defendant  Ellsworth  personally  for  the 
deficiency,  if  any  there  should  be ;  but  without  prejudice  to  the 
rights  of  the  appellant  as  against  the  other  respondents  in  this 
appeal. 


D.  and  N.  S.  Collin,  executors,  <fcc.  vs.  Collin  and  others. 

Where  tiie  testator,  by  his  will,  disposed  of  his  residuary  estate  as  follows :  "  I  giv« 
and  bequeath  all  the  rest  and  residue  of  my  personal  estate  to  all  my  grandchil- 
dren, to  be  distributed  among  and  paid  to  (hem,  share  and  share  alike,  by  my 
executors  in  manner  and  form  following:  to  be  vested  in  good  securities  bearing 
interest,  and  to  be  paid  to  them  severally  as  they  arrive  at  the  age  of  twenty-one 
years  in  equal  shares ;  estimating  the  whole  amount  of  such  residue  of  my  personal 
estate  at  the  time  of  each  payment,  and  thus  making  an  equal  distribution  of  the 
same  among  such  grandchildren";  and  the  testator  died  leaving  twenty-three 
grandchildren,  seven  of  whom. were  born  subsequent  to  the  making  of  the  will) 
and  the  testator  also  left  five  children,  who  survived  him,  and  who  were  living  at 
the  time  of  the  filing  of  the  complainants'  bill,  but  none  of  them  had  any  children 
born  subsequent  to  the  death  of  the  testator;  and  where  at  the  date  of  the  will, 
some  of  the  grandchildren  were  over  twenty-one  years  of  age,  and  others  arrived 
at  that  age  previous  to'  the  death  of  the  testator:  Held,  that  the  proper  construc- 
tion of  the  residuary  clause  of  the  will,  was  that  all  the  grandchildren  of  tne  tes- 
tator who  were  in  esse  at  the  time  of  his  death,  or  their  legal  representatives,  and 
no  others,  were  entitled  to  share  in  the  residuary  estate 

Held  also,  that  ni  order  to  limit  the  bequest,  in  such  a  case,  to  those  who  answered 
the  description  of  grandchildren  of  the  testator  at  the  time  of  the  making  of  his 
will,  and  to  exclude  those  who  answered  the  description  at  the  time  of  his  death 
mere  must  be  something  in  the  will  itself  to  show  that  he  meant  to  conline  til 
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bounty  to  thiee  who  were  in  esse  at  the  date  of  the  will.  For,  the  will  being  am- 
bulatory until  his  death,  the  legal  presumption  is  that  he  intended  to  include  all 
who  should  answer  the  description  at  that  time. 

Held  further,  that  as  to  the  shares  of  the  grandchildren  who  were  of  age  at  the  time 
of  making  the  will,  and  of  those  who  were  of  age  at  the  death  of  the  testator,  hd 
contemplated  the  distribution  thereof  immediately  upon  his  death.  And  the  di* 
reotion  in  the  will  that  all  of  the  class  shall  take  equal  shares  of  the  residuary  estatt 
necessarily  excluded  those  persons,  if  any  there  should  be,  who  were  not  in  esse  at 
the  period  appointed  for  the  first  distribution,  viz.  the  time  of  the  testator's  death. 
And  that  the  testator  intended  that  the  shares  of  those  who  were  not  then  of  age  should 
be  accumulated,  for  their  benefit,  until  the  next  of  them  became  of  age ;  at  which 
time  a  new  distribution  should  take  place ;  and  so  on,  until  the  whole  fund  was  dis- 
tributed among  the  grandchildren  who  were  in  esse  at  his  death. 

The  general  rule  is  that,  in  a  will  of  personal  estate,  the  testator  is  presumed  to 
speak  in  reference  to  the  time  of  his  death  ;  and  not  in  reference  to  any  previous 
or  subsequent  period.  A  bequest  to  the  children  of  A.  B.,  as  a  class,  will  include 
all  his  children  in  esse  at  the  death  of  the  testator ;  including  children  begotten  at 
that  time  though  born  afterwards. 

It  is  also  a  general  rule,  that  where  an  estate  is  to  be  distributed  among  a  class  at 
the  death  of  the  testator,  those  who  are  in  esse  at  that  time,  ahd  no  others,  are  enti- 
tled to  share  in  the  distribution.  But  where  the  distribution  is  to  be  made  among 
a  class,  at  the  death  of  a  particular  person,  or  upon  a  contingency  which  may  hap. 
pen  at  any  time  subsequent  to  the  death  of  the  testator,  all  who  answer  the 
description  of  the  class  at  the  time  appointed  for  distribution  will  be  entitled  to  share 
in  the  fund. 

Where  the  language  of  a  will  indicates  a  present  bequest  of  the  fund,  which  is  '9 
be  distributed  at  a  period  subsequent  to  the  death  of  the  testator,  those  who  are 
in  esse  at  the  time  of  his  death  will  take  vested  interests  in  the  fund,  but  snbject 
to  open  and  let  in  others  who  may  come  into  being,  so  as  to  answer  the  description 
and  belong  to  the  class  at  the  time  appointed  for  the  distribution. 

But  where  a  fund  bequeathed  to  a  class  is  to  be  divided  equally,  among  the  persons 
composing  it,  when  they  arrive  at  the  age  of  twenty-one  or  marriage,  only  those 
who  shall  have  been  born  or  begotten  when  the  eldest  arrives  at  the  age  of  twenty- 
one,  or  when  the  first  of  the  class  is  married,  is  entitled  to  share  in  the  fund. 

The  bill  in  this  cause  was  filed  by  the  executors  of  D.  Collin, 
deceased,  to  obtain  a  judicial  construction  of  his  will,  and  for  direc- 
tions for  the  distribution  of  his  estate  among  his  residuary  lega- 
tees, under  the  following  clause  of  his  will : 

"Eighthly:  I  give  and  bequeath  all  the  rest  and  residue  of 
my  personal  estate  to  all  my  grandchildren,  to  be  distributed 
nmong  and  paid  to  them,  share  and  share  alike,  by  my  executors, 
in  manner  and  form  ibllowing ;  to  be  vested  in  good  securities 
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bearing  interest,  and  to  be  paid  to  them  severally  as  they  arriva 
at  the  age  of  twenty-one  years  in  equal  shares ;  estimating  the 
whole  amount  of  such  residue  of  my  personal  estate  at  the  time 
of  each  payment,  and  thus  making  an  equal  distribution  of  the 
same  among  such,  grandchildren."  j 

At  the  time  of  the  death  of  the  testator,  in  June,  1844,  he  had 
twenty-three  grandchildren  living ;  seven  of  whom  were  born 
subsequent  to  the  making  of  the  will  in  1837.  And  at  the  time 
of  his  death  he  had  five  children  who  survived  him,  and  who  were 
still  living  at  the  time  of  filing  the  bill  in  this  cause,  more  thai, 
a  year  subsequent  to  his  death  ;  but  none  of  them  had  any  chil- 
dren born  subsequent  to  the  death  of  the  testator.  At  the  date 
of  the  testaitor's  will,  three  of  his  grandchildren  were  over  twen- 
ty-one years  old,  and  five  others  arrived  at  that  age  previous  to 
his  death.  The  other  fifteen  were  infants,  and  appeared  and 
put  in  their  answers  by  their  guardian  ad  litem. 

The  testator  left  a  very  large  residuary  personal  estate ;  and 
some  of  the  grandchildren  who  were  born  previous  to  the  date 
of  the  will,  claimed  that  none  of  those  who  were  born  after  that 
time  were  entitled  to  share  in  the  distribution  of  such  estate. 
Others,  of  the  grandchildren  who  were  born  after  the  making 
of  the  will,  claimed  that  all  who  were  in  esse  at  the  time  of  the 
death  of  the  testator,  were  entitled  to  share  equally  in  the  resid- 
uary estate ;  Out  that  no  grandchildren  who  might  be  born  at 
any  subsequent  time,  would  have  a  right  to  share  therein.  The 
executors,  however,  stated  in  their  bill  that  some  counsel  had 
advised  them  that  grandchildren  born  at  any  time  after  the  death 
of  the  testator,  would  be  entitled  to  distributive  shares  of  his 
residuary  estate. 

J.  G.  Forbes,  for  the  complainants.  Unless  there  is  some- 
thing in  the  terms  of  the  will  clearly  showing  a  contrary  inten- 
tion, it  is  a  general  and  well  setUed  rule,  that  a,  will  of  personal 
property  relates  to  the  time  of  the  death  of  the  testator,  both  as 
to  th  =  legatees  and  the  subjects  of  the  bequests  mentioned  in 
the  will.  {See  Van  Vechten  v.  Yan  Vechten,  8  Paige^s  Rep. 
1.16.)    Indeed,  it  would  seem  impossible  to  give  effect  to  the 
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clearly  expressed  and  unequivocal  intention  of  the  testator,  in 
regard  to  the  equality  of  the  shares  among  the  grandchildren, 
by  extending  this  clause  beyond  his  death,  iu  favor  of  afterborn 
grandchildren.  It  is  declared,  in  explicit  terms,  that  the  shares  • 
are  to  be  equal,  and  that  each  grandchild  is  to  have  his,  or  her, 
proportion  on  arriving  at  the  age  of  21  years.  And  with  a  view 
to  preserve  this  equality  throughout,  to  each  of  the  legatees,  the 
whole  amount  should  be  estimated  at  the  time  of  each  payment. 
Now  it  is  obvious  that  this  equality  cannot  be  preserved  by  ex 
tending  it  to  those  grandchildren  who  may  be  born  after  each 
payment.  Those  who  first  arrive  at  the  age  of  21  years,  will 
receive  a  larger  proportion  than  the  subsequent  ones,  ii:  case  of 
other  children  being  born  in  the  intermediate  period  ;,  and  these 
proportions  will  be  constantly  diminishing  by  the  recurrence  of 
the  birth  of  others,  until,  perhaps,  the -portions  of  the  last  will 
be  relatively  nominal.  The  intentions  of  the  testator,  when 
clearly  expressed,  are  to  be  carried  into  eifect.  In  this  clause 
the  testator  has  plainly  expressed  his  wishes,  that  each  share 
should  be  equal.  And  such  wishes  would  be  frustrated  by 
giving  any  extension  to  legatees  who  may  be  born  after  the 
death  of  the  testator.  In  case  of  distribution  to  any  one  of  the 
grandchildren  on  arriving  at  the  age,  of  21  years,  of  a  part, 
which  would  be  greater  than  an  equal  share  by  the  birth  of 
other  grandchildren — some  provision  should  exist  by  way  of 
compelling  repayment  of  the  excess.  But  nothing  of  this  kind 
can  be  found  in  our  statutes,  or  elsewhere.  It  is  possible  tha': 
when  a  grandchild  was  not  actually  born  at  the  death  of  the 
testator,  but  was  begotten,  or,  as  it  is  expressed  in  law,  was 
"  in  ventre  sa  mere"  at  the  testator's  death,  such  child  would 
be  entitled  to  its  share  of  the  estate.  This  case  was  so  decided 
in  Smart  v.  King,  (1  Meigs^  Rep.  149,)  and  also  in  Smith  v. 
Deffield,  (5  Serg.  6f  Rawle,  38.)  These  decisions  rest  upon  the 
equitable  principles  of  the  Roman  law,  which  declares  that  in- 
fants, while  as  yet  in  their  mothers'  wombs,  are  considered  as 
already  brought  into  the  world — whenever  the  que&tion  relates 
to  any  thing  that  may  turn  to  their  advantage.  It  is  clear,  that 
the  8th  clause  cannot  be  carried  beyond  this  point,  and  perhaps 
Vol.  I.  80 
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no  case  of  birth  of  a  posthumous  child  occurred  within  the 
usual  period  after  tiie  death  of  the  testator. 

J.  R.  Lawrence,  for  defendants.     It  would  seem  by  the  fore^ 
part  of  the  residuary  clause  of  this  will,  that  the  testator  intended 
each  grandchild  to  have  an  equal  sum ;  for  he  says,  "  to  be 
distributed  share  and  share  alike."    But  this  clearly  could  not 
be  done ;  inasmuch  as  each  was  to  be  paid  as  the  devisee  be- 
cajne  of  age,  and  the  fund  might,  and  probably  would,  increL-se 
to  the  amount  of  the  interest ;  for  it  was  "  to  be  vested  in  ffood 
securities  bearing  interest ;"  or  it  might  diininish  by  a  failure  of 
the  securities.     The  testator  therefore  proceeds  to  give  the  forns 
of  the  distribution ;  and  he  says,  "  to  be  paid  to  them  in  equa 
shares,  estimating  the  whole  amount  of  such  residue  of  my  per 
sonal  estate  at  the  time  of  each  payment,  and  thus  making  an 
equal  distribution  of  the  same  among  such  grandchildren."    1 
submit  that  the  testator  intended  the  distribution  to  be  made 
thus : — suppose  (and  such  was  the  fact)  that  eight  of  his  twenty 
three  grandchildren  were  of  age  at  the  time  of  his  death,  and 
the  amount  of  the  residue  of  the  estate  to  be  divided  under  this 
clause  of  the  will  was  estimated  by  the  executors  at  $46,000,  oi 
$2000  apiece. '  These  eight  grandchildren  would  then  be  entitled 
to  $2000  each,  and  the  remainder  ($30,000,)  the  executors  would 
invest  in  good  securities  bearing  interest  until  another  grand- 
child became  of  age.     Then,  that  the  executors  should  estimate 
the  whole  amount  of  such  residue,  including  the  increase  by 
way  of  interest,  or  deducting  for  any  loss,  as  the  case  might  be, 
and  paying  to  the  one  newly  arrived  at  the  age  of  twenty-one 
jrears,  one  fifteenth  part  thereof,  i.  e.  his  share  in  the  ,$30,000  re- 
maining after  payment  of  those  who  had  previously  become  of 
age  and  had  been  paid  off;  and  so  on,  as  fast  as  the  grand 
children  became  of  age.    Now,  although  this  would,  not  pay  aii 
equal  sum  to  each,  yet  it  is  contended  this  is  what  the  testator 
intended  by  the  words  "  thus  making  an  equal  distribution." 
Surely  the  youngest  grandchildren  should  be  entitled  to  the 
interest  accruing  on  their  portions,  occasioned  by  the  postpone 
ment  of  their  payments.    Otherwise  it  would  be  an  exceedingly 
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unequal  distribution.  Then  again,  it  may  well  happen  that 
those  who  are  first  paid  may  get  more  than  their  share,  should 
there  afterwards  be  a  loss  on  the  securities,  or  a  fall  in  the 
stocks  in  which  it  might  be  invested ;  and  in  that  case  I  know 
of  no  principle  of  law,  by  which  they  could  be  made  to  restore ; 
for  at  the  time  they  were  paid,  they  were  paid  only  their  pro- 
portion of  the  estate  as  it  then  was.  But  the  chance  is  equal, 
perhaps,  for  the  estate  to  gain  :  and  to  adopt  any  other  construc- 
tion would  render  it  impossible  to  carry  out  the  will.  And  this 
raises  another  question.  If  the  court  do  not  see  that  it  is  possi- 
ble to  carry  out  the  will,  is  it  not  void  ?  And  in  that  case  are 
not  all  the  grandchildren  excluded,  and  does  not  the  estate  go 
to  the  children  of  the  testator  ? 

Supposing  the  above  is  the  true  construction  of  the  will  in 
respect  to  the  manner  of  distribution  ;  the  next  question  is,  does 
the  will  refer  only  to  all  the  grandchildren  born  at  the  date  of 
the  will,  or  does  it  refer  to  all  his  grandchildren  living  at  the 
time  of  his  death?  This  court  has  decided  in  the  case  of  Van 
Vechten  v.  Van  Vechten,  (8  Paige,  104,)  that  it  is  a  general 
rule  that  in  a  will  of  personal  estate,  the  testator  is  presumed  to 
speak  with  reference  to  the  time  of  his  death  ;  unless  there  is 
something  in  the  nature  of  the  property  or  thing  bequeathed,  or 
in  the  language  used  by  the  testator  in  making  the  bequest 
thereof,  to  show  that  he  intended  to  confine  his  gift  to  the  prop- 
erty or  subject  of  the  bequest  as  it  existed  at  the  time  of  making 
the  will.  I  do  not  perceive  any  thing  in  the  will,  in  this  case, 
to  take  it  out  of  this  general  rule.  But  there  may  be  doubt,  per- 
haps, whether  the  bequest  does  not  reach  grandchildren  born 
after  the  death  of  the  testator  and  before  the  time  comes  for  a 
division.  Suppose  none  of  the  grandchildren  were  of  age  at  the 
death  of  the  testator  ;  and  before  any  of  them  arrived  at  the  age 
of  21  years,  other  grandchildren  are  born ;  are  they  to  be  exclu- 
ded ?  In  other  words,  does  not  the  will  refer  to  all  his  grand- 
children living  at  the  time  fixed  for  distribution?  Those  born 
after  the  testator's  death  are  the  grandchildren  of  the  testator,  aa 
much  as  those  born  before.  And  we  can  hardly  suppose  that 
the  'estator  intended,  by  the  words  "  I  give  all  the  rest  and  resi* 
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due  of  my  personal  estate  to  all  my  grandchildren,"  to  ex(,luda 
any  of  them  in  being  at  the  time  fixed  for  distribution  among 
all  his  grandchildren.  It  is  true,  that  a  distribution  is  to  be 
made  as  they  become  of  age,  share  and  share  alike ;  and  this 
would  undoubtedly  authorize  the  executors  |o  pay  to  one  be- 
coming of  age,  in  proportion  to  the  number  of  grandchildren 
then  in  being.  But  if  by  the  time  of  a  secdnd  distribution,  oth- 
ers should  be  born,  the  amount  would  then  be  in  proportion  tc 
the  whole  number  then  in  being.  In  the  case  of  Ballard  v, 
Ballard,  {1  Pick.  41,)  a  testator  devised  to  his  sons,  for  the  term 
of  ten  years  after  his  decease,  the  improvement  and  income  of 
his  farm ;  and  to  his  grandchildren,  the  sons  and  daughters  of  his 
said  sons  and  daughters,  after  the  expiration  of  ten  years  from 
his  decease,  the  said  farm,  &c.  to  have  and  to  hold  to  them  and 
their  heirs.  It  was  held  that  this  gave  a  vested  remainder  to 
the  grandchildren  living  at  the  testator's  death,  subject  to  open 
and  let  in  all  born  afterwards.  See  also  Annable  v.  Patch,  (3 
Pick.  360,)  where  it  was  held  that  when  a  devise  of  real  and 
personal  estate  is  made  to  the  testator's  daughter  and  the  chil- 
dren of  her  body,  the  daughter  and  the  children'  living  at  the 
testator's  death,  take  in  common  a  qualified  fee,  which  will  open 
to  let  in  after-born  children,  who  take  by  way  of  executory  de- 
vise. ('S'ee  also  i  Pick.  147.)  These  cases  show  that  all  the 
grandchildren  living  at  the  testator's  death,  in  this  case,  took  in 
equal  portions,  subject  to  open  and  let  in  all  born  afterwards. 
And  if  so,  those  who  have  arrived  at  the  age  of  21  years,  and  been 
paid.  Cannot  be  compelled  to  contribute  to  the  payment  to  grand- 
children afterwards  born. 

The  Chancellor.  The  proper  construction. of  the  residu- 
ary clause  of  this  will  is,  that  all  the  grandchildren  of  the  testa- 
tor who  were  in  esse  at  the  time  of  the  death  of  the  testator,  or 
their  legal  representatives,  and  no  others,  are  entitled  to  share  in 
his  residuary  estate. 

The  general  rule  is,  that  in  a  will  of  personal  estate,  the  tes- 
tator is  presumed  to  speak  in  reference  to  the  time  of  his  death ; 
and  not  to  any  previous  or  subsequent  period.    A  bequest  to  the 
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children  of  A.  B.,  as  a  class,  will,  therefore,  embrace  all  his  chil- 
dren in  esse  at  the  time  of  the  death  of  the  testator ;  including 
children  begotten  at  that  time  though  born  afterwards.  (Raw- 
lins V.  Rawlins,  2  Cox's  Cas.  425.  Doe  v.  Clark,  2  Hen.  Bl. 
Rep.  399.  2  Ves.Jun.  673,  S.  C.)  To  limit  the  bequest  in  this 
case  to  those  who  answered  the  description  of  grandchildren  of 
the  testator  at  the  time  of  the  making  of  his  will,  and  exclude 
those  who  answered  the  description  at  the  time  of  his  death,  there 
must  be  something  in  the  will  itself  to  show  that  he  meant  to 
confine  his  bounty  to  those  who  were  in  esse  at  the  date  of  the 
will.  For,  the  will  being  ambulatory  until  his  death,  the  legal 
presumption  is,  that  he  intended  to  include  all  who  should 
answer  the  description  at  that  time. 

Again  ;  the  general  rule  is,  that  where  the  estate  is  to  be  dis- 
tributed among  a  class,  at  the  death  of  the  testator,  those  who  are 
in  esse  at  that  time,  and  no  others,  are  entitled  to  share  in  the 
distribution.  But  where  the  distribution  is  to  be  made  among 
a  class,  at  the  death  of  a  particular  person,  or  upon  a  contingency, 
or  at  any  other  time  subsequent  to  the  death  of  the  testator,  all 
who  answer  the  description  at  the  time  appointed  for  the  distribu- 
tion, will  be  entitled  to  share  in  the  fund.  ( Gilmore  v.  Severn,  1 
Bro.  a  C.  582.  Prelsford  v.  Hunter,  3  Idem,  416.  ■  Ellison  v. 
Airey,  1  Ves.  sen.  111.)  And  where  the  language  of  the  will 
indicates  a  present  bequest  of  a  fund  which  is  to  be  distribu- 
ted at  a  period  subsequent  to  the  death  of  the  testator,  those  who 
are  in  esse  at  the  time  of  his  death  will  take  vested  interests  in 
the  fund ;  but  subject  to  open  and  let  in  others  who  may  come 
into  being,  so  as  to  answer  the  description  and  belong  to  the 
class,  at  the  time  appointed  for  the  distribution. 

It  has  however  repeatedly  been  decided  that  where  a  fund, 
bequeathed  to  a  class,  is  to  be  divided  equally  among  the  persons 
composing  the  class  wh6n  they  arrive  at  the  age  of  twenty-one  or 
marriage,  only  those  who  shall  have  been  born  or  begotten  when, 
the  eldest  arrives  Ai  the  age  of  twenty-one,  or  when  the  first  of 
the  class  is  married,  is  entitled  to  share  in  the  fund.  [Andrews 
V,  Partington,  3  Bro.  0.  C.  dOl.     Prescott  v.  Long,  2  Ves. 
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jun.  089.  Hoste  v.  Pratt,  3  Idem,  730.  Whitbread  v.  Lord 
St.  John,  10  Idem,  152.     Gilbert  v.  Boorman,  11  JrfeOT,  238.) 

In  the  case  under  consideration,  eight  of  the  grandchildren  were 
of  age  at  the  death  of  the  testator ;  and  three  of  them  at  the  time 
of  making  his  will.  He  therefore  contemj)lated  the  distribution  of 
the  shares  of  those  grandchildren  immediately  upon  his  death, 
And  as  he  directs  that  all  of  the  class  shall  take  equal  shares  of 
the  residuary  fund,  he  necessarily  excludes  those,  if  any  there 
shall  be,  who  were  not  in  esse  at  the  time  appointed  for  the  first 
distribution  ;  which  in  this  case  was  the  time  of  his  death.  The 
shares  of  those  who  were  not  then  of  age  are  to  be  accumulated, 
for  their  benefit,  until  the  next  becomes  of  age ;  and  then  a  new 
distribution  is  to  take  place,  and  so  on,  until  the  whole  fund  is 
distributed.  In  this  way  an  equal  distribution  of  the  fund  will 
be  made  among  such  grandchildren ;  those  who  take  upon  the  death 
of  the  testator  getting  their  shares  immediately,  and  those  whoso 
payments  are  deferred,  receiving  the  accumulated interestduring 
the  suspension  of  payment,;  so  as  to  produce  perfect  equality 
among  all  of  the  twenty-three  grandchildren  who  are  entitled  to 
share  in  the  distribution  of  the  fund.  For,  the  legacies  being 
vested  at  the  death  of  the  testator,  if  any  of  the  legatees  die  be- 
fore the  time  arrives  for  the  payment  of  their  shares,  their  repre 
sentatives  will  be  entitled  to  the  same. 

Again  ;  it  would  be  impossible  to  carry  into  efiect  the  inten- 
tion of  the  testator,  in  reference  to  the  accumulation  of  the  interest 
for  the  grandchildren,  during  their  respective  minorities,  upon 
any  other  construction  of  the  will.  For,  by  the  provisions  of 
the  revised  statutes,  accumulations  of  interest  or  income  cannot 
be  made  except  for  the  benefit  of  infants  who  are  in  esse  at  the 
time  the  accumulation  is  directed  to  commence.  (1  R.  iS.  773, 
•^§3,4.) 

A  decree  must  therefore  be  entered,  declaring  the  construction 
of  the  residuary  clause  of  the  will  to  be,  that  all  of  the  grand- 
children who  were  in  esse  at  the  death  of  the  testator,  and  no 
others,  are  entitled  to  share  in  the  residue  of  his  personal  estate ; 
and  directing  the  complainantsimmediately  to  distribute  to  each 
of  the  cjrandchildren  who  is  now  of  the  age  of  twenty-one,  the 
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one  twenty-third  part  of  such  residuary  estate,  with  the  accumu- 
lations thereon  since  the  death  of  the  testator;  and  that  the' 
distribute  to  each  of  the  grandchildren,  as  they  arrive  at  the  ago 
of  twenty-one  years  respectively,  or  to  their  representatives,  the 
one  twenty-third' part  of  such  residuary  estate,  and  the  accumu- 
lations thereon  up  to  the  time  of  such  first  distribution  which  is 
now  to  take  place,  with  their  respective  shares  of  all  future  ac- 
cumulations, according  to  the  directions  of  the  will.  And  any 
of  the  parties  interested  are  to  be  at  liberty  to  apply,  from  time 
to  time,  for  further  directions  to  carry  this  decree  into  full  effect. 
The  costs  of  the  complainants,  and  of  the  guardian  ad  litem 
of  the  infant  defendants,  up  to  and  including  this  decree,  are  to 
be  paid  by  the  executors,  out  of  such  residuary  estate,  before  dis- 
tribution. And  the  costs  of  any  future  applications  which  may 
hereafter  be  made,  are  to  abide  the  further  order  of  the  court. 


Cook  vs.  Cook. 


A  suit  for  a  divorce,  on  the  ground  of  adultery,  is  terminated  by  a  final  decree  direct- 
ing a  divorce  with  or  without  costs,  and  which  contains  no  reservation  of  a  right 
to  the  wife  to  apply  for  alimony.  And  the  wife,  after  her  re-marriage  to  another 
husband,  in  conjunction  with  such  second  husband,  may  apply  to  the  court,  by 
petition,  for  an  order  giving  to  her  the  care  and  custody  of  a  child  of  the  first 
marriage,  without  reviving  the  suit 

The  i)ower  given  to  the  court  of  chancery,  by  the  statute,  in  a  suit  for  a  divorce,  to 
direct  as  to  the  care  and  custody  of  the  children,  either  before  or  after  the  final 
decree,  is  a  mere  collateral  power. 

An  agreement  between  husband  and  wife,  as  to  the  custody  of  their  children,  made 
previous  to  a  decree  for  divorce,  will  not  have  a  controlling  influence  upon  the 
decision  of  the  court  with  respect  to  the  care  and  custody  of  such  children. 

The  object  of  the  statute,  in  giving  to  the  court  of  chancery  the  power  to  direct  which 
of  the  parties,  in  suits  for  divorce,  shall  have  the  care  and  custody  of  the  minor 
children,  where  the  husband  is  the  guilty  party,  was  not  to  gratify  the  wishes  of 
the  parents,  but  to  protect  and  provide  for  the  children  of  the  marriage. 
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This  was  ,an  appeal  by  the  defendant  from  an  order  of  th»5 
vice  chancellor  of  the  seventh  circuit,  giving  to  the  motlier  the 
"ustody  of  one  of  the  infant  children  of  the  parties. 

I'he  complainant  filed  her  bill  for  a  divorce,  on  the  ground  jf 
the  adultery  of  the  defendant.  The  bill  was  taken  as  confessed 
for  want  of  an  answer ;  and  the  complainant  having  established 
the  fact  of  adultery,  before  the  master  upon  a  reference,  a  decree 
for  a  divorce  was  entered  therein,  in  the  usual  form,  prohibr 
iting  the  defendant  from  marrying  again  during  the  lifetime  of 
the  complainant.  There  were  two  children  of  the  marriage,  at 
the  time  of  the  divorce  in  1842,  a  son  of  the  age  of  five  years, 
and  a  daughter  nearly  three  years  old.  No  direction  was  given 
in  the  decree  as  to  the  custody  of  these  children,  there  having 
been  a  previous  agreement  between  the  parties,  as  alleged  by  the 
mother,  that  she  should  have  the  custody  of  the  daughter  and 
the  defendant  the  custody  of  the  son.  Shortly  after  the  divorce 
the  complainant  married  again,  as  she  was  authorized  to  do  by  the 
decree.  The  infant  son  continued  to  reside  with  his  father  and 
grandfather,  and  the  daughter  lived  with,  and  was  taken  care  of 
and  provided  for  by  the  mothcj,  and  her  new  husband,  until  Sep- 
tembir,  1845,  when  the  father,  under  pretence  of  taking  his 
daughter  out  to  ride  merely,  clandestinely  carried  her  away  with 
him  to  the  city  of  New-York ;  to  which  place  he  had  then  removed. 
The  complainant  and  her  husband  thereupon  presented  a  petition, 
entitled  in  the  suit,  to  the  vice  chancellor  of  the  seventh  circuit, 
before  whom  the  proceedings  for  the  divorce  were  had,  stating 
these  facts,  and  asking  for  Ijhe  care  and  custody  of  this  child.  And 
to  this  petition  they  annexed-  affidavits  showing  that  the  defen 
dant  continued  to  carry  on  an  adulterous  intercourse  in  the  city 
of  New- York,  and  that  he  was  in  the  habit  of  associating  with* 
common  prostitutes  there.  The  defendant  procured  aflidavits 
to  be  used  in  opposition  to  the  application,  impeaching  the  char 
acters  of  some  of  the  deponents  whose  depositions  were  annexed 
to  the  petition.  But  in  his  own  affidavit  he  did  not  deny  the 
truth  of  the  specific  charges  of  misconduct  made  against  him  in 
the  petition,  and  supported  by  those  depositions.  He  however 
produced  affidavits  to  impeach  the  conduct  of  the  complainant 
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previous  to  the  decree  for  a  divorce,  and  to  siiow  that  she  had 
sometimes  exhibited  violent  acts  of  passion  towards  her  present 
husband  since  she  was  married  to  him. 

The  vice  chancellor  awarded  the  care  and  custody  of  the  in- 
fant daughter  to  the  mother,  until  further  order,  and  enjoined  the 
defendant  from  removing  or  interfering  with  it,  without  the  con- 
sent of  the  mother,  until  the  further  order  of  the  court.  From 
that  decision  the  defendant  appealed  to  the  chancellor. 

L.  R.  Marsh,  for  the  appellant.  The  motion  is  made  in  this 
cause,  and  if  it  is  not  a  proper  motion  in  this  cause,  or  if  the 
cause  is  not  in  a  position  to  enable  such  a  motion  to  be  made, 
t  cannot  be  sustained.  The  cause  is  not  in  a  position  to  enable 
the  motion  to  be  made.  It  has  abated  by  the  marriage  of  the 
complainant.  {Quackenbush  v.  Leonard,  10  Paige,  131. 
.  Milford's  Ch.  PI.  57.  Story's  Eq.  PI.  289,  §  354.)  And  it 
can  only  be  revived  by  bill  of  revivor.  (10  Pai^e,  131.)  The 
cause  must  be  revived  before  any  application  can  be  made  for 
the  custody  of  the  child.  The  two  things  cannot  be  blended. 
There  was  nothing  in  the  alleged  agreement  that  destroys  the 
father's  right  to  the  child.  There  was  no  agreement  in  point 
of  fact.  Or,  if  there  was  any  such  agreement,  in  fact,  made,  it 
was  void  in  law.  (l)«As  being  for  a  future  separation.  (2)  There 
was  no  trustee,  or  third  contracting  party.  (3)  An  agreernent 
between  husband  and  wife  is  void.  (4)  It  was  to  procure  a 
divorce.  (5)  There  was  no  consideration.  If  there  had  been 
a  valid  agreement,  in  fact,  made,  the  court  are  not  bound  by  it ; 
but  will  consult  the  welfare  of  the  child.  The  father  is  entitled, 
by  the  law,  to  the  custody  of  his  child.  There  are  no  facts  in 
tliis  case  which  override  the  rule  of  law,  and  prove  the  mother 
to  be  the  proper  custodian  of  the  child.  It  is  true,  the  father  is 
charged  with  adultery.  Biit  the  charges  in  the  petition  and 
affidavits  are  disproved.  The  evidence  for  the  decree  of  divorce 
was  insufficient.  The  mother  cannot  avail  herself  of  this,  if 
true,  for  she  is  in  pari  delicto.  The  mother  is  utterly  unfit  to 
have  the  charge  of  the  child — and  the  father  is  a  proper  person 
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to  have  that  charge.     The  child  is  not  of  tender  age,  or  of 
sickly  habits,  so  as  to  require  the  care  of  a  mother. 

B.  Davis  Noxon  ^  D.  D,  Hillis,  for  respondent.  The  statute 
has  authorized  the  court,  in  case  of  a  divorce,  to  make  such 
order  in  regard  to  the  custody  of  the  children  as  their  welfare 
may  seem  to  require ;  and  this  may  be  done  pending  me  suit, 
at  the  decree,  or  afterwards.  (2  R.  S.  148.)  An  agreement 
having  been  made  pending  the  suit  for  a  divorce,  and  in  refer- 
ence to  it,  between  the  parties,  in  relation  to  the  custody  of  the 
children,  each  parent  taking  one,  no  order  was  asked  for,  or 
made  by  the  court,  touching  their  custody.  And  the  court  will 
now  entertain  the  matter,  and  make  the  order  in  the  original  suit. 
The  agreement  touching  the  cai:e  and  education  of  the  children, 
made  pending  the  suit,  while  the  parties  were  living  separate, 
without  the  least  prospect  of  living  together  again,  in  view  of  a 
divorce,  upon  good  consideration,  and  an  actual  delivery  of  the 
children  after  the  divorce,  one  to  each  of  the  parents,  by  virtue 
of  the  agreement,  and  an  acquiescence  by  both  parents  lor  seve- 
ral years,  in  the  custody  of  one  being  in  each  of  the  parents,  is 
valid,  and  a  flat  bar  to  the  claim  of  the  defendant  to  the  female 
infant.  The  court  of  chancery  will  enforce  this  agreement, 
{2East,283.  Listefs  case,8  Mod. 22.  1  Strange, i78.  Mary 
Mead's  case,  1  Burr.  542.  2  Vern.  67.  1  Jac.  245.  2  Venir. 
217.  4  Vin.  Abr.  tit.  Baron  and  Feme,  172  to  179.  Sealey 
V.  Crawley,  2  Vernon,  386.  Angin  v.  Angin,  Prec.  in  Chan. 
496.  Guth  V,  Guth,  3  Bro.  C.  C.  614.  Powel  v.  Cham,  2  Id. 
499.  Matter  of  McDowles,  8  John.  328,  353.  Mercem's  case, 
court  of  errors,  25  Wend.  6i4;  see  opinions  of  the  Chancellor  and 
Senator  Paige,92,  98.  2  Atk. 511.  2 Barn.  <^' Cress.  54:7.  2 
Sim.  (^  Stuart,  372.)  If  the  agreement  is  not  a  bar,  it  is  the 
admission  of  the  husband  that  the  complainant  ought  to  have 
the  custody  of  her  female  child.  This  is  a  continuing  admis- 
sion, acting  in  prcBsenti  up  to  the  present  time.  This  agree- 
ment, drawn  up,  signed  and  solemnly  delivered  by  the  defendant 
to  the  counsel  for  the  complainant,  and  by  him  to  her,  being  ex> 
ecuted  by  the  complainant  in  his  favor  by  surrendering  to  niiB 
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her  oldest  child,  and  the  payment  of  $100  to  the  defendant,  he 
is  estopped  from  committing  a  fraud  by  denying  its  validity, 
OS  to  this  child  ;  and  no  tribunal  should  aid  the  defendant  in  vi- 
olating an  agreement  thus  solemnly  made,  especially  after  it  has 
been  quietly  acquiesced  in  for  several  years.  The  father  has  no 
paramount  inalienable  right  to  take  the  children  from  their  mother, 
regardless  of  their  age,  sex  and  circumstances.  This  court  will 
exercise  its  'discretion,  if  the  agreement  is  not  binding,  and  act  on 
the  custody  of  the  child  with  the  best  regard  to  its  health,  comfort 
and  welfare.  (5  Binn.  520.  State  v.  Smith,  i  John.  Ch.  80. 
8  John.  253.  13  Id.  418.)  The  old  English  cases  establish  this 
doctrine;  and  it  was  recognized  as  late  as  1827,  in  Wellesly 
v.  Duke  of  Beaufort,  (2  Russ.  Ch.  Rep.  639.)  The  act  of  our 
legislature  (2  R.  S.  82,)  has  settled  the  rights  of  the  mother  to  be 
different  from  what  has  been  asserted  to  be  the  law. ;  especially 
by  the  supreme  court  in  some  cases.  The  father  in  this  case  has 
been  divorced  for  adnltery,  and  he  is  debarred  by  the  decree 
fi'om  ever  marrying  again.  The  child  cannot,  therefore,  have 
eren  a  step-mother;  and  having  no  paternal  grandmother,  she 
iy  to  be  without  the  care  of  a  female  parent,  if  the  defendant's 
claims  are  sustained.  By  common  consent,  in  accordance  with 
the  dictates  of  nature  and  humanity,  the  mother  is  regarded  as 
the  guardian  by  nature  and  nurture  of  young  female  children, 
and  as  being  better  calculated  than  the  father  to  nurse  and  pro- 
tect them  in  early  childhood,  both  in  sickness  and  in  health. 
{Rex  V.  Wangford,  1  Lord  Ray.  395.)  If  a  husband,  by  acts 
of  adultery,  forfeits  his  conjugal  rights  and  renders  himself  an 
unfit  companion  for  his  wife,  shall  he  be  permitted  to  add  injury 
t9  injury  and  ta:ke  from  her  arms  her  helpless  offspring  1  No 
tribunal,  governed  by  the  common  feelings  of  humanity,  will 
take  her  female  child  from  her,  under  such  circumstances ;  espe- 
cially as  the  child  has  no  property;  and  this  is  a  guardianship 
for  nurture  only.  The  present  husband  of  the  complainant  is 
able  to  support  and  educate  the  child,  and  has  expressed  a  wil- 
lingness to  enable  the  complainant  to  do  so,  to  the  extent  of  his 
means.  Be  has  no  children,  and  this  child  will  inherit  his 
woperty. 
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The  Chancellor.  The  objection  that  the  complainant  had 
not  revived  the  suit,  in  the  name  of  her  husband  and  herself, 
subsequent  to  her  re-marriage,  was  an  objection  of  form  mere" 
»y.  It  could  not  therefore  be  insisted  on  here,  under  the  con- 
ditions upon  which  the  appellant  has  been  permitted  to  have  the 
decras  of  affirmance  opened ;  even  if  it  was  valid  as  an  objectiorv 
before  the  vice  chancellor.  I  also  think  the  objection  was  un- 
tenable in  reference  to  the  particular  application  which  was 
made  to  the  vice  chancellor.  The  suit  itself  was  in  fact  termi- 
nated by  the  final  decree ;  as  no  costs  were  awarded,  and  no 
right  was  reserved  to  the  wife  to  apply  for  alimony  for  her  own 
support.  The  power  given  to  the  court,  by  the  statute,  to  direct 
as  to  the  care  and  custody  of  the  children,  either  before  or  aftf.r 
the  final  decree,  from  time  to  time  as  may  be  necessary,  appears 
to  be  a  mere  collateral  power.  And  I  can  see  no  possible  benefit 
which  could  result  to  any  one  from  a  formal  revival  of  the  suit^ 
in  reference  to  such  a  proceeding.  All  that  can  be  necessary 
either  in  form  or  substance)  is  that  the  husband,  whom  the  com- 
plainant has  married  since  the  decree  for  a  divorce,  should  join 
with  her,  in  the  petition  for  the  care  and  custody  of  her  chil- 
dren ;  so  as  to  render  himself  liable  to  the  defendant  for  costs  if 
the  application  is  unsuccessful.  And  that  has  been  done  in 
this  case.  ■*■ 

So  far  as  respects  the  defendant  himself,  he  admits  the  various 
acts  of  adultery,  and  with  difierent  persons,  as  charged  in  the 
bill.  And  as  he  does  not  attempt  to  deny  them  at  this  time,  they 
must  be  taken  to  be  true  for  the  purposes  of  this  application ; 
although  but  one  act  was  proved  before  the  master  upon  the 
reference.  That  however  would  not  be  sufficient  ■  of  itself  to 
exclude  him,  absolutely  and  forever,  from  the  care  and  custody 
of  his  infant  children,  if  the  court  could  be  satisfied  that  he  had 
subsequently  abandoned  his  licentious  intercourse  and  become 
a  reformed  man.  Nor  should  the  Eigreement  as  to  the  custody 
of  the  children,  made  previous  to  the  decree,  have  a  controlling 
influence  upon  the  decision  of  the  court,  in  such  a  casa  The 
object  of  the  statute  in  giving  the  court  the  power  to  direct 
Urhich  of  the  parties  shall  have  the  care  and  custody  of  th» 
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uiinoi  children,  where  the  father  has  so  conducted  himself  as  to 
justify  either  an  absolute  or  a  limited  severance  of  the  marriage 
tie,  was  not  to  gratify  the  wishes  of  the  parents.  It  was  for  the 
protection  of  the  children,  who  by  the  misconduct  of  one  parent 
had  necessarily  become  half  orj)hans.  Besides,  it  would  be  a 
dangerous  practice  to  allow  parties  to  agree  between  themselves 
as  to  the  custody  of  their  children,  in  such  a  case,  previous  to  a 
divorce.  It  would  lead  to  collusion,  in  furnishing  causes  for  di- 
vorces, if  bargains  of  this  kind  could  be  made  beforehand  which 
the  court  was  bound  absolutely  to  sanction  and  carry  into  effect. 
For  this  reason  this  court  uniformly  refuses  to  sanction  an 
agreement  by  the  wife,  in  anticipation  of  a  divorce  for  the  alle- 
ged misconduct  of  the  husband,  to  take  a  stipulated  sum, in  lieu 
of  her  claim  for  alimony ;  but  requires  evidence  that  it  is  a  rea- 
sonable allowance,  in  reference  to  the  amount  of  his  property,  oi 
reserves  to  her  the  right  to  go  before  a  master  upon  the  question 
of  the  amount  of  alimony  after  the  decree  has  settled  her  right 
to  a  divorce. , 

•From  the  affidavits  annexed  to  the  petition  I  am  satisfied  that 
an  agreement  in  writing  was  made  between  the  parties,  and 
substantially  in  the  form  stated  in  the  petition  of  the  respondents ; 
and  that  the  f  100  was  paid  to  the  defendant,  by  some  one,  to 
induce  him  to  consent  to  the  written  agreement  which  was 
then  made.'  But  I  am  not  satisfied  that  this  arrangement  was 
not  directly  connected  with  a  further  understanding,  between 
the  parties,  that  the  wife  should  be  permitted  to  obtain  a  divorce 
from  the  defendant  without  opposition.  No  attempt  at  a  de- 
fence could  have  been  made  by  the  defendant,  for  the  reference 
to  the  master  was  within  six  weeks  after  the  l.  U  was  sworn  to. 
And  the  agreement  alluded  to  was  probably  made  before  the 
commencement  of  that  suit,  as  the  petitioner  and  her  witnesses 
refrain  from  saying  that  the  suit  was  pending  at  the  time  that 
agreement  was  made.  But  the  adultery,  proved  by  the  con- 
scientious young  woman  u  ho  declined  to  name  the  adulteress 
for  fear  of  injuring  her  character,  could  not  have  been  com- 
mitted in  pursuance  of  that  agreement.  For  it  is  sworn,  in  the 
Dill,  that  the  defendant  committed  adultery  with  that  witness  in 
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Albany,  in  February,  1841,  which  was  more  than  six  months 
before  the  final  separation  of  the  parties.  And  the  witness  saw 
the  adultery  committed  with  the  unnamed  individual  in  the  winter 
of  1841,  in  the  city  of  Albany.  The  only  defence,  therefore, 
which  the  defendant  probably  could  have  made  was  the  alleged 
misconduct  of  the  complainant,  for  which  he  had  brought  the 
suit  against  her  present  husband.  The  circumstances  under 
which  that  agreement  was  made  induce  me  to  lay  it  entirely 
out  of  view  in  deciding  this  appeal.  And  I  put  my  decision 
upon  the  question  as  to  what  is  most  for  the  interest  of  the 
child,  upon  the  facts  which  were  before  the  vice  chancellor  at 
the  time  the  order  appealed  from  was  made. 

That  the  defendant  himself  had  committed  numerous  acts  of 
adultery  with  different  persons,  previous  to  the  decree  for  divorce, 
is  distinctly  charged  in  the  bill,  and  not  denied  by  him  in  any 
form,  either  in  that  suit,  or  upon  th?  application  to  the  vice 
chancellor,  by  the  rnother,  to  obtain  the  custody  of  the  child. 
One  of  those  adulteries  was  also  proved  before  the  master  upon 
the  reference.  And  the  afiidavits  which  were  served  upon  him 
with  the  notice  of  the  presenting  of  the  petition,  show  that  his 
libidinous  intercourse  with  abandoned  women  is  still  continued 
He  had  a  full  opportunity  to  deny  the  particular  facts  stated  in 
those  affidavits  if  he  could  deny  them  with  safety,  but  has  not 
done  so.  I  must,  therefore,  for  the  purposes  of  this  application, 
consider  the  allegations  as  true ;  notwithstanding  the  attempt 
to  discredit  the  witnesses,  by  the  ex  parte  affidavits  of  others 
who  do  not  pretend  to  disprove  the  particular  facts  sworn  to  on 
the  other  side,  It  is,  therefore,  evident  that  the  defendant  is 
not  a  proper  person  to  be  entrusted  with  the  care  and  education 
of  his  infant  daughter  without  the  superintending  care  of  her 
mother. 

On  the  other  hand,  the  conduct  of  the  mother  previous  to  the 
divorce,  if  the  affidavits  of  the  defendant  and  some  of  his  wit- 
nesses are  to  be  credited,  was  such'  as  to  lead  to  a  suspicion  that 
she  too  was  unfaithful  to  the  marriage  bed.  But  no  one  swears 
to  any  thing  amounting  to  certain  or  even  prima  facie  evidence 
of  guilt  in  this  respect;  although  her  imprudence  was  such  hm 
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to  jndwce  some  of  her  neighbors  to  distrust  her.,  Since  the  di- 
vorce, however,  there  is  nothing  to  excite  a  suspicion  that  she.haa 
not  conducted  herself  properly  in  this  respect.  The  only  thin^ 
which  is  charged  against  her  since  that  time  is,  that  she  sometimes 
gives  way  to  violent  ebullitions  of  passion  towards  her  present 
husband.  But  there  is  nothing  to  create  even  a  suspicion  that 
this  child  had  not  been  kindly  treated,  and  properly  supported 
and  cared  for,  both  by  its  mother  and  step-father,  for  the  two 
years  and  a  half  which  it  was  allowed  to  remain  with  them 
subsequent  to  the  decree.  On  the  contrary,  it  appears  that 
the  child,  while  she  remained  with  them,  was  kindly  treated, 
comfortably  clothed  and  otherwise  provided  for,  and  furnished 
with  the  means  of  instruction  suitable  to  her  age.  The  vice 
chancellor  was  therefore  right  in  awarding  the  custody  of  this 
child  to  the  mother,  and  without  reference  to  the  agreement 
which  was  made  previous  to  the  divorce. 

The  order  appealed  from  must  be  affirmed.  And  the  appel- 
lant must  pay  to  the  respondents.  Allen  and  wife,  their  costs 
upon  this  appeal,  to  be  taxed. 


Scouten  vs.  Bender. 

Where  a  complainant,  or  appellant,  in  a  suit  in  the  court  of  chancery,  assigns  his 
interest  in  the  subject  matter  of  the  suit,  pendente  lite,  either  absolutely  or  condi- 
tionally, and  obtains  a  re-assignment  thereof  before  any  farther  proceedings  are 
had  in  the  cause,  it  is  not  necessary  to  bring  the  temporary  assignee  before  the 
court  by  a  bill  in  the  nature  of  a  bill  of  revivor.  But  in  such  a  case  the  assignor 
who  has  subsequently  been  restored  to  his  former  rights,  may  proceed  in  the  same 
manner  as  if  no  such  assignment  had  been  made. 

This  was  an  application,  on  the  part  of  the  defendants,  to 
dismiss  an  appeal,  by  the  complainant,  from  a  decree  of  the  vice 
chancellor  of  the  seventh  circuit.  The  decision  of  the  vice 
chancellor  which  was  appealed  from  was  made  previous  to  the 
I8th  of  July,  1844.  And  the  complainant,  supposing  that  the 
decree  had  been  entered  in  conformity  with  that  decision,  ap- 
pealed from  the  deci.sinn  on  tha  l^st  mentioned  day,  and  gavo 
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the  proper  appeal  bond,  and  a  notice  of  the  appeal.  On  the  same 
day,  and  after  the  appeal,  he  made  an  agreement  with  his  soli 
citors  to  assign  his  claim  to  them,  in  payment  of  their  costs,  and' 
thai  tlie  appeal  should  be  prosecuted  at  their  risk ;  but  ■witt> ; 
liberty  to  the  complainant  to  redeem,  at  any  time  before  the  de- 
cision of  the  chancellor  upon  the  appeal,  on  payment  of  such 
costs.  Shortly  after  the  appeal  was  entered  it  was  discovered 
by  the  complainant's  solicitors  that  the  decree  was  not  in  fact 
entered  until  the  24th  of  July.  A  new  appeal  bond  was  there- 
upon executed  and  filed,  and  a  new  notice  of  tlie  appeal  served 
on  the  defendant's  solicitor,  on  the  first  of  August  thereafter ;  for 
the  purpose  of  preVenting  any  question  as  to  the  regularity  of 
the  appeal.  The  complainant  subsequently  redeemed  the  sub- 
ject matter  of  the  suit  from  the  conditional  assignment. 

M.  T.  Reynolds  tf-  W.  J.  Hough,  for  appellants. 

A  Taber,  for  the  respondents. 

The  Chancellor.  The  objection  to  the  regularity  of  the 
appeal  as  made  on  the  first  of  August,  1844,  would  have  been 
well  'taken  if  the  assignment  of  the  complainant's  judgment  anc^ 
of  his  interest  in  the  suit  had  been  absolute,  so  that  he  had  no 
longer  any  interest  in  the  subject  matter  of  the  appeal.  But  the 
right  reserved  to  him,  in  the  assignment,  to  redeem,  the  amount 
of  the  judg-ment  being  several  hundred  dollars  more  than  the 
amount  of  the  costs  of  the  assignees,  left  him  a  substantial 
interest  in  the  suit,  which  authorized  him  to  appeal  in  his  own 
name.  Nor  could  the  defendants,  who  entered  the  decree  against 
him  subsequent  to  this  conditional  assignment  object  to  the  form 
in  which  the  appeal  was  entered  on  the  first  of  August. 

If  the  appeal  of  the  18th  of  July  was  not  a  nullity  on  the 
ground  that  the  decree  had  not  then  been  actually  entered  in 
the  records  of  the  court,  there  could  have  been  no  doubt  as  to 
the  regularity  thereof  in  other  respects ;  even  if  the  assignment 
to  the  solicitors  had  been  absolute  and  unconditional.  For  that 
appeal  was  previous  to  the  assignment,  as  appears  on  the  face  of 
the  assignment  itself.     Whether  it  would  have  been  necessary 
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to  revive  the  proceedings  on  the  appeal,  in  that  case,  before  pro- 
ceeding to  the  argument,  is  a  question  which  cannot  now  arise. 
For  it  appears  that  the  appellant  has  redeemed  from  the  as- 
signment, so  that  the  whole  beneficial  interest  in  the  litigation 
is  again  in  him.  And  where  the  complainant,  or  appellant,  as- 
signs his  interest  pendente  lite,  either  absolutely  or  condition- 
ally, and  obtains  a  reassignment  thereof  before  any  further 
proceedings  are  had  in  the  cause,  it  is  not  necessary  to  bring  the 
temporary  assignee  before  the  court  by  a  bill  in  the  nature  of  a 
bill  of  revivor.  But  in  such  a  case  the  assignor  who  has  subse- 
quently been  restored  to  his  former  rights  may  proceed  in  the 
same  manner  as  if  no  such  assignment  had  been  made. 

The  motion  to  dismiss  the  appeal  must  be  denied  with  costs. 


Corning  and  others  vs.  Gillman. 

Papers  served  by  mail,  under  the  14th  rvde  of  the  court  of  chancery,  must  be  served 
by  putting  them  into  the  post  office  at  the  place  where  the  solicitor  making  the 
service  resides. 

This  was  an  application  to  set  aside  an  order  taking  the  bill 
«s  confessed. 

M.  B.  Champlin,  for  defendant,  read  an  affidavit  showing  that 
within  twenty  days  after  the  return  day  of  the  subpoena,  the  de- 
fendant's solicitor  served  upon  the  complainants'  solicitor  notice 
of  bis  appearance,  by  putting  the  same  into  the  post  office  at  Rush- 
ville,  Allegany  county,  properly  enclosed  in  a  wrapper,  directed  to 
the  complainants'  solicitor,  at  Albany,  and  paying  the  postage 
thereon.  It  appeared  from  the  papers  that  the  defendant's  solici- 
tor did  not  reside  at  Rushville,  but  at  Cuba,  in  the  same  county. 

W.  D.  White,  for  complainants. 

The  Chancellor  decided  that  under  the  14th  rule  of  the 
court,  papers  served  by  mail  must  be  served  bv  cutting  theia 
Vol.  I.  82 
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into  the  post  office  at  the  place  where  the  solici  lor  making  the 
service  resides. 

Motion  ordered  to  stand  over,  with  liberty  to  renew  it. 


Sherwood  vs.  Hooker  and  others. 

Where  a  decree  allows  a  mortgagor  to  redeem,  on  paying  the  amount  to  be  reported 
due  to  the  mortgagee,  within  a  specified  time  after  the  confirmation  of  the  mas- 
ter's report,  but  omits  to  declare  what  shall  be  the  effect  of  an  omission  to  redeem, 
the  construction  and  effect  of  such  a  decree  is)  that  if  the  party  fails  to  pay  the 
money  within  the  time  specified,  his  right  to  redeem  is  barred. 

The  decree  of  the  chancellor  in  this  case,  as  reported  in  8th 
Paige's  Reports,  633,  having  been  reversed  by  the  court  for  the 
correction  of  errors,  that  court  made  a  decree  permitting  the 
complainant  to  redeem  the  premises  on  paying  the  amount 
which  should  be  reported  due  to  Hooker,  by  the  master,  within 
thirty  days  after  the  confirmation  of  the  report ;  but  the  decree,  as 
modified  and  entered,  omitted  to  declare  what  should  be  the  ef- 
fect of  the  omission  of  the  complainant  fo  redeem.  The  com- 
plainant having  neglected  to  pay  the  amount  reported  due  by 
the  master,  within  the  thirty  days,  Hooker  presented  a  petition 
praying  for  a  further  decree  or  order,  correcting  the  omission. 

W.  C.  Noyes,  for  petitioner,  cited  Ferine  v.  Dunn,  (4  John. 
Ch.  Rep.  UO;)  aark  v.  Hall,  {7  Paige,  382;)  Palm.  Pr. 
House  of  Lords,  58. 

S.  Shej'wood,  complainant,  in  person. 

The  Chancellor  made  an  order  declaring  the  construction 
and  effect  of  the  decree  of  the  court  of  errors  to  be  that  if  the 
complainant  did  not  pay  the  money,  within  the  time  specified,  he 
should  be  barred  from  all  claim  and  equity  of  redemption  in  the 
premises.  And  he  extended  the  time  for  redemption  for  thirty 
days,  and  directed  that  if  the  complainant  failed  to  redeein 
within  that  time  he  should  be  foreclosed. 
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A 

AAATEMENT. 

The  abatement  of  a  suit  does  not  dis- 
charge a  receiver,  who  has  been  previ- 
ously appointed  in  each  suit  McCosker 
V.  Brady,  330 

ABSENT  DEFENDANTS. 
See  EzAHiH/iTioN,  1. 

ACCIDENT. 
iSee  Surrogate,  3. 

V 

ACCOUNT. 

See  Executors  and  Administrators. 
Injunction,  1. 

ADMINISTRATION. 

1.  WIto  entitled  to. 

I  Under  the  provisions  of  the  revised 
statutes  which  prescribe  the  order  in 
which  administration,  in  cases  of  in- 
testacy, shall  be  granted  to  the  rela- 
tives of  the  deceased,  if  they,  or  any  of 
them,  will  accept  the  same,  and  which 
provide  that  letters  of  administration 
shall  not  be  granted  to  a  person  con- 
victed of  an  infamous  crime,  nor  to  any 
one  incapable  by  law  of  making  a  con- 
tract, nor  to  a  non-resident  alien,  nor 
to  a  minor,  nor  to  any  one  who  shall  be 
adjudged  incompetent,  by  the  surro- 
gate, to  execute  the  duties  of  such 
trust  by  reason  of  drunkenness,  im- 


providence, or  want  of  understanding, 
nor  to  a  married  woman,  the  surrogate 
has  no  discretion  to  exclude  a  person, 
declared  oy  the  statute  to  be  entitled  to 
a  preference,  except  Jbr  some  of  the 
causes  specified  in  the  statute.  Coope 
V.  Lomerre,  45 

2.  What  will  exclude  a  person  from. 

2.  No  degree  of  legal  or  moral  guilt  oi 
delinquency  is  sufficient  to  exclude  a 
person  from  the  administration,  as  the 
next  of  kin,  in  the  cases  of  preference 
given  by  the  statute,  unless  such 
person  has  been  actually  convicted  of 
an  infamous  crime.  ib 

3.  The  conviction  intended  by  the  stat- 
ute is  upon  an  indictment  or  other 
criminal  proceeding.  ib 

4.  The  improvidence  contemplated  by  the 
statute,  as  a  ground  of  exclusion,  is 
that  want  of  care  or  foresight  in  the 
management  of  property  which  would 
be  likely  to  render  the  estate  and  ef- 
fects of  the  intestate  unsafe,  and  liable 
to  be  lost  or  diminished  in  value,  by 
improvidence,  in  case  administration 
thereof  should  be  committed  to  the 
improvident  person.  ib 

3.  Discretion  of  the  surrogate,  in 
granting. 

5.  Where  a  surrogate  has  a  discretion,  to 
select  between  two  or  more  individuals 
of  the  same  class,  he  may  properly 
take  into  consideration  moral  fitness,  in 
making  such  selection.  ib 

4.  Revocation  of  letters. 

6.  Independently  of  the  statute  of  1837, 
a  surrogate  has  power  to  call  in  and 
revoke  letters  of  administration,  which 
have  been  irregularly  and  improperly 
obtained,  upon  a  false  suggestion  of  a 
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matter  of  fact,  and  without  due  notice 
to  tlie  party  rightfully  entitled  to  ad- 
ministration.   Proctor  V.  Wanmaker, 

302 


ADMISSIONS. 
1.  Of  a  vendor. 
^  A  party  who  has  parted  with  his  right 
or  interest  in  property,  or  in  a  chose  in 
action,  by  an  a'bsolute  sale  and  assign- 
ment to  another  person,  cannot,  by  his 
subsequent  admissions,  affect  the  right 
of  the  purchaser.     Christie  v.  Bishop, 

105 

9  And  the  fact  that  such  admissions 
are  made  upon  the  oath  of  the  former 
Dwne*  does  not  alter  the  principle ; 
where  such  oath  is  ex  parte,  and  with- 
out any  opportunity  for  cross-examina- 
tion of  the  person  making  the  admis- 
sions, ib 

2.  Of  a  defendant  against  a  co- 
defendant. 

3  It  is  a  general  rule  not  to  allow  ad- 
missions, or  statements,  in  the  separate 
answer  of  one  defendant,  to  be  read  in 
evidence,  to  sustain  the  complainant's 
case  against  a  co-defendant ;  unless 
the  defendants  stand  in  such  arelation 
to  each  other  that  the  admissions  of 
each,  if  not  under  oath,  would  be  evi- 
dence against  the  other ;  as  in  the  case 
of  several  defendants  standing  in  the 
relation  of  copartners,  or  as  having  a 
joint  interest  in  the  subject  matter  of 
the  litigation.  ib 

3i  By  suffering  a  bill  to  be  taken  pro 
confesso. 

i.  The  heirs  and  personal  representatives 
of  a  defendant  who  has  suffered  a  bill 
to  be  taken  as  confessed  against  him, 
are  bound  by  bis  implied  admissions 
arising  from  his  neglect  to  put  in  an 
answer.  ib 

4.  Of  an  assignor. 

I  Admissions  of  an  assignor,  made 
subsequently  to  the  assignment,  are 
not  binding  upon  the  assignees.  Hanna 
V.  Curtis,  263 


AFFIDAVIT. 

I.  Of  justification.    SeeArrEAi.,8. 
2.  Of  merits. 
1.  To  open  default.]     1.  The   general 
affidavit  of  a  defendant,  that  he  has 


stated  his  case  truly  to  his  counsel,  ani 
that  he  is  advised  by  such  counsel,  and 
believes,  that  he  has  a  good  and  sub- 
stantial defence  upon  the  merits,  is  not 
sufficient  to  authorize  the*  toirt  of 
chancery  to  set  aside  a  regular  default 
or  decree.  But  the  party  who  wishes 
to  obtain  relief  of  that  kind  here,  on 
the  ground  that  he  has  a  meritorious 
d'jfanc !,  must  state  the  substance  of 
such  d  ifence,  in  the  affidavit  on  which 
his  application  is  founded,  or  must 
show  the  facts,  upon  oath,  in  some 
other  form ;  so  that  the  court  may  see 
what  the  alleged  defence  is,  and  be 
able  to  form  an  opinion,  whether  the 
defendant  has  a  meritorious,  or  only  a 
mere  technical  defence ;  or  whether  he 
has  any  defence  whatever  to  the  suit 
Winship  v.  Jewett,  173 

See  Dkcrek,  13. 

2.  In  foreclosure  suit.]  2.  The  affidavit 
of  merits,  in  a  mortgage  case,  under 
the  91st  rule,  need  not  be  made  by  the 
defendant  himself.  It  is  sufficient  if  it 
be  made  by  his  soUcitor.  Banks  v. 
Walker,  74 

3.  In  support  of  motion  to  dissolve 
injunction. 

3.  Where  an  answer  on  oath  is'waived, 
and  affidavits  of  disinterested  witnesses 
in  support  of  an  injunction  are  annexed 
to,  and  filed  and  served  with  the  bill, 
the  affidavits  in  support  of  the  answer, 
and  upon  which  the  defendant  relies 
in  his  application  to  dissolve  the  in- 
junction, must  either  be  served  upon 
the  complainant's  solicitor  with  the 
answer,  or  must  be  served  on  him  the 
usual  length  of  time  before  the  making 
of  the  motion  to  dissolve  the  injunc- 
tion.    Markham  v.  Markham,       374 

4.  Stating  matter  on  belief. 

4.  It  is  not  sufficient  in  an  opposing  affi- 
davit, where  the  adverse  party  has  no 
opportunity  to  answer  the  same,  to 
state  a  matter  upon  the  belief  of  the 
deponent  only.     Quincy  v.  Foot,    497 

5.  On  motion  for  leave  to  examine  a 
co-defendant. 

5.  Upon  an  application  for  leave  to  ex- 
amine a  co-defendant  as  a  witness, 
there  must  be  an  affidavit  that  the 
person  proposed  to  be  examined  is  not 
interested  in  the  matters  to  which 
he  is  to  be  examined.  An  affidavit  of 
the  solicitor  that  he  is  advised  and 
believes  such  person  to  be  a  competent 
witness,  is  not  sufficient.     The  Amer- 
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iean  Life  Ins.  and  Trust  Company  v. 
Saekett,  585 


AGENT. 

Su  Principal  and  Agent. 
Parties,  5. 


AGREEMENT. 

1.  Validity. 

1.  Where  real  estate  was  sold  upon  exe- 
cution, and  the  purchaser  at  the  sheriff's 
sale  sold  his  bid  to  two  other  persona, 
who  advanced  the  money  therefor,  upon 
an  agreement  between  them  and  the 
wife  of  the  judgment  debtor  that  her 
children  should  have  six  years  to  re- 
fund the  purchase  money  and  interest, 
and  to  have  a  conveyance  of  the  prop- 
erty ;  Held  that  this  was  a  mere  agree- 
ment with  the  mother  to  sell  the  prop- 
erty to  her  children,  at  any  time  within 
the  six  years,  for  the  purchase  money 
and  interest ;  and  that  as  there. was 
no  agreement  on  the  part  of  the  mother, 
or  the  children,  to  take  the  property 
and  pay  for  it  within  that  time,  it  was 
an  agreement  without  any  considera- 
tion to  support  it,  and  was  therefore 
invalid.     Getman  v.  Getman,        499 

S.  Held  also,  that  it  was  an  agreement 
which  required  to  be  in  writing,  within 
the  statute  of  frauds,  even  if  there  had 
been  a  sufficient  consideration  to  sup- 
port it.  ib 

2.  Rescinding. 

3.  Where  a  party  has  been  defrauded  by 
another,  in  the  purchase  or  sale  of 
property,  he  may  rescind  the  contract, 
so  as  to  restore  the  parties  to  the  same 
situation  they  were  in  when  the  con- 
tract was  made  ;  or  he  may  affirm  the 
contract,  so  far  as  it  has  been  executed, 
and  claim  a  compensation  for  the 
fraud     Bradley  v  Bosley,  125 

4.  But  it  must  be  a  very  special  case 
which  will  authorize  the  injured  party 
to  come  into  a  court  of.  equity  to  have 
a  contract  partially  rescinded  4  and  it 
must  be  one  in  which  the  court  can 
see  that  no  possible  injustice  will  be 
done  by  such  a  course.  ib 

3.  Between  husband  and  wife. 
See  Hdsband  and  Wife,  21. 


ALIMONY 

1.  In  suits  for  divorce,  the  allowance  fof 
ad  interim  alimony,  and  for  the  ex- 
penses of  defending  the  snit,  is  not 
confined  to  cases  in  which  both  parties 
admit  the  original  marriage  to  have 
been  legal.     North  v.  North,         2-il 

2.  But  where  the  wife  files  a  bill,  against 
her  reputed  husband,  to  annul  the  mar- 
riage, on  the  ground  of  impotencoi  or 
for  any  other  cause  which  goes  to  the 
legality  of  the  marriage  originally,  it 
seems  the  allegations  in  her  bill  will  be 
taken  to  be  true,  as  against  herself; 
when  she  applies  for  an  allowance  for 
aHmony,  or  for  expenses.  ib 

3.  Where  the  husband  files  a  bill  against 
his  reputed  wife,  admitting  that  he  was 
in  fact  married  to  the  defendant,  but 
alleging  such  marriage  to  have  been 
illegal,  or  void,  if  the  facts  stated  in 
the  bill,  on  which  the  supposed  ille- 
gality, or  invalidity,  of  the  marriage 
depends,  are  denied  by  the  defendant, 
on  oath,  she  is  entitled  to  ad  interim 
alimony,  and  to  an  allowance  for  the 
expenses  of  the  suit.  ib 

4  The  allowance  for  ad  interim  alimony 
does  not  depend  wholly  upon  the  stat- 
ute, but  upon  the  practice  of  the  court 
as  it  existed  before  the  statute.        ib 

5.  Where  a  husband  files  a  bill  against 
his  wife,  to  annul  the  marriage,  upon 
the  ground  that  she  had  another  hue- 
band  living  at  the  time  of  her  marriage 
with  him,  which  fact  is  denied  by  the 
defendant,  in  her  answer,  she  is  entitled 
to  ad  interim  alimony,  and  to  an  al- 
lowance from  the  complainant  to  ena- 
ble her  to  defend  the  suit.  ib 


AMENDMENT. 

See  Costs,  33. 
I     Creditor's  Bill,  1 0. 
Practice,  1, 


ANSWER. 

See  Evidence,  3. 
Oath. 
Practice,  Id 

APPEAL. 

1.  When  it  will  not  lie. 

1.  An  appeal  will  not  lie  for  the  graat'ng 
or  refusing  of  interlocutory  costs  whieS 
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are  in  the  discretion  of  the  court.  Vtica 
Cotton  Manuf.  Co.  v.  Supervisors  of 
Oneida,  433 

9.  A  decree  or  order  entered  by  consent 
of  both  parties,  before  a  vice  chancel- 
lor, cannot  be  appealed  from ;  although 
both  parties  consent  that  either  may 
Jarms  v.  Palmer,  379 


II.  Of  the  Apfeai.  Bond. 

1,  It  may  be  good  to  sustain  appeal, 
though  insufficient  to  stay  proceedings. 

3.  An  appeal  bond  may  be  good  for  the 
purpose  of  sustaining  the  appeal,  al- 
though it  is  wholly  insufficient  to  stay 
the  proceedings  upon  the  decree  or  or- 
der appealed  from.     Coithe  v.  Crane, 

21 

2.  Amount  of  penalty,  and  form  of  con- 

dition. 

4.  Torenderanappealvalidjitis sufficient 
if  the  appeal  bond  is  in  a  penalty  of  not 
less  than  $350,  with  two  sufficient 
sureties  who  have  justified  in  at  least 
double  that  sum,  and  conditioned  to 
prosecute  the  appeal,  and  to  pay  such 
costs  and  damages  as  may  be  award- 
ed against  the  appellant.  ib 

5.  Where  a  decree  directs  the  payment 
of  costs,  but  does  not  fix  the  amount 
of  such  costs,  and  the  costs  have  not 
been  taxed .  at  the  time  of  the  appeal, 
the  officer  who  approves  the  appeal 
bond  should  fix  the  penalty  thereof  in 
a  ^um  at  least  double  the  probable 
amount  of  the  debt  and  costs  decreed 
to  be  paid  ;  and  should  take  security 
accordingly.  it) 

6  The  80th  section  of  the  title  of  the  re- 
vised statutes,  relative  to  writs  of  erior 
and  appeals,  which  declares  that  an  ap- 
peal shall  not  be  effijctual  for  any  pur- 
pose, until  a  bond  to  the  adverse  party 
in  the  penalty  of  $350,  or  a  deposit  of 
money,  as  security  for  the  costs  upon 
the  appeal,  shall  be  given  or  made,  is 
broad  enough,  it  seems,  to  cover  any 

/  appeal  from  an  order  or  decree  of  the 
court  of  chancery,  whether  such  order 
or  decree  was  made  by  the  chancellor 
or  by  a  vice  chancellor ;  unless  the  case 
is  otherwise  provided  for  in  the  title  of 
the  statute  relative  to  the  court  of  chan- 
cery, which  authorizes  the  chancellor 
to  regulate  such  appeals  by  general 
rules.     Thompson  v.  Ellsworth^     634 

7  That  section  of  the  statute  is  not  in- 
consistent with  the  provisions  of  the 


60th  section  of  the  title  relative  to  tht 
court  of  chancery ;  but  may  be  con- 
sidered as  a  superadded  requisite,  to 
render  the  appeal  valid  and  effectual. 

ib 

3.  Certificate  of  approval. 

8.  Where  the  affidavits  of  justification, 
by  the  sureties  in  an  appeal  bond,  ar« 
endorsed  upon,  and  filed  with,  the 
bond  and  the  certificate  of  approval  bj 
the  proper  officer,  and  show  that  each 
of  the  sureties  is  worth  the  requisita 
sum,  and  has  all  the  other  qualifica- 
tions to  become  such  surety,  it  is  not 
necessary  that  the  certificate  of  ap- 
proval should  itself  state  all  those  facts, 
Coithe  V.  Crane,  31 

4.  Course  of  respondent  when  bond  is 
insufficient  to  stay  proceedings. 

9.  Where  the  respondent  considers  the 
appeal  bond  as  not  sufficient  to  stay 
hia  proceedings  upon  the  order  or  de- 
cree appealed  from,  he  may  proceed  as 
though  there  was  no  appeal,  leaving 
the  appellants  to  apply,  to  the  court  be- 
low, *'»  stay  his  proceedings  or  to  set 

'  them  aside  as  irregular ;  or  he  may 
himself  apply  to  the,  court  below  foi 
leave  to  proceed  notwithstanding  the 
appeal,  upon  the  ground  that  the  ap- 
pellants have  not  given  the  requisite 
security  to  make  the  appeal  a  stay  oi 
the  proceedings.  ib 

5.  To  whom  to  be  given. 

10.  The  adverse  party,  within  the  intent 
and  meaning  of  the  80th  section  of  the 
statute,  and  of  the  H6th  rule  of  the 
court  of  chancery,  means  the  party 
whose  interest,  in  relation  to  the  sub- 
ject of  the  appeal,  is  in  conflict  with 
the  reversal  of  the  order  or  decree  ap- 
pealed from,  or  the  modification  sought 
for  by  the  appeal.  And  where  two  or 
more  persons  have  a  common  interest 
in  resisting  the  reversal  of  the  decree, 
or  the  modification  which  is  sought  for 
bythe  appellant,  a  joifat  bond  to  all  of 
those  respondents  is  a  sufficient  com- 
pliance with  the  statute  and  the  rme 
of  the  court  relative  to  appeals.  It  is 
not  necessary,  in  such  a  case,  for  the 
appellant  and  his  sureties  to  execute 
separate  appeal  bonds  to  each  of  the 
respondents.    Thon^son  v.  Ellsworth, 

634 

11.  But  where  there  are  several  respon 
dents  having  entirely  distinct  and  con 
flicting  interests  in  relation  to  the  object 
sought  for  by  the  appeal,  separate  ap- 
feai  bonds  should  be  given,  to  mait 
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the  appeal  valid  and  effectual  in  refer- 
ence to  such  adverse  parties  respect- 
ive!) ib 

III.  Hearing. 

12.  Copies  of  the  points  made  by  each 
party,  upon  the  hearing  before  the  vice 
chancellor,  should  be  furnished  to  the 
chancellor  upon  the  appeal.  Beatiy  v. 
McNavghton,  319 

IV.  Dismissing,  and  Reinstating. 
1.  Effect  of  dismissing  by  consent. 

13.  Where  an  appeal  has  been  dismissed 
by  consent  of  the  appellant,  an  order  of 
the  court  reinstating  such  appeal,  will 
not  be  made  for  the  exclusive  benefit 
of  parties  who  did  not  join  in  the  ap- 
peed.    Boyd  v.  Vanderkemp,         273 

14.  An  appellant  whose  appeal  has  been 
lismissed  by  the  consent  of  his  coun- 
sel, has  no  right  to  have  it  reinstated, 
after  the  costs  of  such  dismissal  have 
been  paid ;  especially  after  his  dis- 
charge under  the  bankrupt  act  has  left 
liim  without  interest  in  the  subject  mat- 
ter of  such  appeal.  ib 


APPOINTMENT. 
See  Husband  and  Wife,  5,  6,  7. 

ARBITRATION  AND  AWARD. 

1    Neglect  of  arbitrators  to  be  sworn. 

I.  The  fact  that  arbitrators  were  not 
sworn,  merely  constitutes  a  technical 
defence,  if  it  is  any  defence,  to  a  bill 
filed  to  enforce  the  performance  of  their 
award  ;  and  the  court  of  chancery  will 
not  open  a  regular  order  to  close  the 
proofs,  and  a  decree  founded  there- 
on, for  the  purpose  of  allowing  the  de- 
fendant to  prove  such  a  defence.  Win- 
ship  V.  Jcwett,  173 

S.  It  seems  that  an  omission  to  have  ar- 
bitrators sworn  does  not  render  their 
award  invalid,  where  no  objection  is 
made  previous  to  the  making  of  such 
award.  ib 

3.  Effect  of  an  erroneous  decision, 
i.  The  fact  that  arbitators  have  made 
an  erroneous  decision  does  not  render 
their  award  invalid.     But  the  award, 
K  made  in  good  faith,  is  conclusive 


upon  the  parties ;  and  neither  party  will 
be  permitted  to  prove  that  the  arbitra- 
tors decided  wrong,  either  as  to  the  law 
or  the  facts  of  the  case. 


ib 


2.  Effect  of  a  dissent  by  one  of  tlut  arbi- 
trators. 

4.  It  is  no  defence  to  a  bill  to  enforce  thfl 
performance  of  an  award,  that  after 
the  award  had  been  concurred  in  by 
all  the  arbitrators,  and  published,  one 
of  them  dissented  therefrom.  ib 


ASSIGNMENT 

Where  a  complainant,  or  appellant,  in  a 
suit  in  the  court  of  chancery,  assigns 
his  interest  in  the  subject  matter  of  the 
suit,  pendente  lite,  either  absolutely  or 
conditionally,  and  obtains  a  re-assign- 
ment thereof  before  any  further  pro- 
ceedings are  had  in  the  cause,  it  is  not 
necessary  to  bring  the  temporary  as- 
signee before  the  court  by  a  bill  in  the 
nature  of  a  bill  of  revivor.  But  in  such 
a  case  the  assignor,  who  has  subse- 
quently been  restored  to  his  former 
rights,  may  proceed  in  the  same  man- 
ner as  if  no  such  assij^nment  bad  been 
made.     Seouten  v.  Bender,  647 

See  Creditor's  Bill,  25,  26,  27. 


ASSIGNOR  AND  ASSIGNEE. 

See  Admissions,  5. 

Creditor's  Bill,  14. 
Parties,  7. 


ATTACHMENT. 

On  third  answer  being  reported  insuf- 
ficient.- 

1.  Where  the  defendant's  third  answer 
was  reported  insufficient,  and  his  ex- 
ception to  the  master's  report  was  over- 
ruled with  costs,  the  defendant  was 
directed  to  pay  those  costs  within 
twenty  days,  or,  in  default  thereof  that 
the  bill  should  be  taken  as  confessed. 
The ,  court  also  ordered  an  attachment 
to  issue  against  him,  as  authorized  by 
the  64th  rule,  for  his  contempt  in  not 
fully  answering;  and  decided  that, 
upon  the  return  of  the  attachment,  tha 
complainant  would  be  entitjed  to  al 
order  that  the  defendant  be  examineo 
upon  interrogatories,  and  that  he  b« 
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co3nniitted  until  he  has  answered  such 
interrogatories,  and  paid  the  costs. 
Higbie  v.  Brovm.  321 

S,  In  such  a  case  the  complainant  is  not 
entitled  to  an  order  to  commit  llie  de- 
fendant, and  that  he  answer  interrog- 
atories, immediately  upon  the  filing  of 
the  report  of  the  insufficiency  of  the 
third  answer.  But  he  must  wait  until 
ihe  time  for  excepting  to  the  master's 
report  has  expired  ;  or  until  the  decis- 
i  jn  of  the  court  thereon,  if  the  report  is 
excepted  to.  And  he  must  then  pro- 
seed  by  attachment,  to  bring  the  defen- 
dant into  court,  to  answer  for  the  con- 
tempt ;  before  he  can  obtain  the  order 
for  commitment  of  the  defendant  until 
he  pays  the  costs  and  answers  the  in- 
errogatories  before  the  master.  ib 

See  Examination,  3. 
Okdeks,  6 


ATTORNEY  GENERAL. 
V  See  Parties,  10. 


B 


BANKRUPT,  AND  BANKRUPT 
LAW. 

I    Validity  of  discharge,  how  contested 
in  chancery,, 

I  A  suit  upon  a  creditor's  bill  cannot  be 
further  proceeded  in  against  a  defen- 
dant, after  he  has  obtained  a  regular 
discharge  as  a  bankrupt ;  unless  the 
complainant  intends  to  contest  the  va- 
lidity of  such  discharge,  for  the  pur- 
pose of  obtaining  a  personal  decree 
against  the  bankrupt.  And  where  the 
complainant  wishes  to  contest  the  va- 
lidity of  the  discharge,his  proper  course 
is  to  file  a  supplemental  bill ;  stating 
the  commencement  of  the  original  suit, 
the  subsequent  decree  in  bankruptcy, 
the  discharge  of  the  bankrupt,  and  the 
facts  upon  which  the  discharge  is 
claimed  to  be  void  and  inoperative ; 
and  makingthe  assignee  in  bankruptcy, 
as  well  as  the  bankrupt  himself,  a  party 
to  such  bill.  Penniman  v.  Norton,  246 

3.  But  if  the  complainant  merely  wishes 
to  proceed  against  the  property,  which 
has  passed  to  the  assignee  in  bank- 
niplcy  subject  to  his  prior  claim  there- 


on, he  must  revive  the  suit  against  th| 
assignee  alone ;  etatiiig  the  dischar;;e 
of  the  bankrupt  as  a  ground  for  pro- 
ceeding no  further  in  the  suit  against 
him,  as  a  party.  ib 

3.  The  appropriate  remedy  of  a  com- 
plainant, in  the  court  of  chancery, 
where  he  wishes  to  contest  the  validity 
of  a  defendant's  discharge  under  the 
bankrupt  act,  and  to  obtain  satisfac- 
tion of  the  decree  out  of  the  defen- 
dant's subsequently  acquired  propertyi 
is  to  file  a  supplemental  bill ;  stating 
the  obtaining  of  the  decree,  the  alleged 
or  pretended  discharge  of  the  defen- 
dant, and  the  fraud  which  renders  it 
invalid  ;  and  prayiiig  that  the  decree 
may  be  carried  into  full  effect  against 
the  defendant,  and  his  property,  not- 
withstanding his  alleged  discharge.. 
Alcott  v.  Avery,  347 

4.  And  if  the  complainant  wishes  to  pro- 
tect and  preserve  his  lien  upon  the  de- 
fendant's subsequently  acquired  real 
estate,  ag  against  those  who  may  be- 
come bona  fide  purchasers  thereof 
without  notice  of  the  alleged  invalidity 
of  the  defendant's  discharge,  he  should 
file  a  notice,  in  the  county  clerk's  of- 
fice, of  the  pendency  of  such  supple- 
mental suit.  ib 

2.  Purchaser  from  assignee  when  to  it  a 
•party. 

5.  Where  the  assignee  in  bankruptcy  I  as 
sold  all  his  interest  in  the  subject  mat- 
ter  of  the  litigation,  before  the  com- 
mencement of  the  proceedings  to  re- 
vive and  continue  the  suit,  that  fact 
should  be  shown  ;  and  the  purchaser 
should,  in  that  case,  be  made  a  party 
to  the  suit,  instead  of  the  assignee  in 
bankruptcy.  ib 

3.  What  debts  are  jirovable. 

6.  Where  a  decree  is  made,  directing  the 
defendants  to  pay  the  damages  which 
the  complainant  has  sustained  by  rea- 
son of  the  non-performance  of  an  agree, 
ment  by  them,  and  directing  a  refer- 
ence to  a  master  to  ascertain  and 
report  the  amount  of  such  damages, 
such  damages  constitute  a  present 
debt,  payable  when  the  amount  there- 
of shall  be  liquidated  by  the  master 
And,  under  the  bankrupt  law  of  1841, 
such  debt  is  provable,  against  the  es. 
tate  of  one  of  the  defendants  who  hai 
been  declared  a  bankrupt  Boyd  v 
Vanderkemp,  274 
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4   Discharge,  when,  and  /tow,  to  be 
set  up. 

*  Where  a  suit  is  commenced  against  a 
bankrupt,  subsequently  to  his  discharge, 
it  is  his  duty  to  set  up  the  discharge, 
as  a  defence  ;  so  as  to  give  the  adverse 
party  an  opportunity  to  impeach  it,  for 
fraud,  if  he  wishes  to  do  so.  Atcott 
V.  Avery,  347 

8.  A  bankrupt  must  also  set  up  the  dig- 
charge,  in  a  suit  pending  against  him 
at  the  time  it  is  obtained,  as  a  bar  to 
the  further  continuance  of  such  suit, 
to  obtain  satisfaction  of  the  debt  from 
him  personally,  or  out  of  his  future  ac- 
quisitions ;  provided  the  situation  of 
the  suit,  at  the  lime  of  obtaining  such- 
discharge,  is  such  as  to  enable  him  to 
set  up  his  discharge  as  a  defence,     ib 

3.  When  court  will  grant  relief.']  In  ca- 
ses of  that  kind  the  court  vfill  not  re- 
lieve the  bankrupt,  where  he  has  lost 
the  benefit  of  his  discharge  by  his  own 
negligence.  ib 

10.  But  where  a  judgment  or  decree,  ob- 
tained subsequently  to  the  discharge, 
will  be  binding  qn  the  defendant,  or 
his  after  acquired  property,  and  where 
he  has  had  no  opportunity  to  set  up 
such  discharge,  the  court  will  grant 
him  relief,  upon  a  summary  applica- 
tion, ib 

11.  In  such  a  case,  if  the  Talidity  of  the 
discharge  is  disputed,  the  relief  granted 
is  to  put  the  parties  in  the  way  of  try- 
ing the  validity  of  the  discharge  ;  but 
without  interfering,  in  the  meantime, 
with  the  rights  which  the  creditor  has 
acquired  by  his  judgment  or  decree,  ib 

5.  Constitutionality  of  act  of  1841. 

12.  The  voluntary  provisions  of  the  bank- 
rupt act  of  the  United  States,  passed 
in  1841,  are  not  unconstitutional. 
Morse  v.  Hovey,  404 

13.  A  discharge  of  a  bankrupt,  in  con- 
formity to  such  provisions,  is  valid  as 
respects  pre-existing  debts,  as  well  as 
debts  contracted  by  the  bankrupt  sub- 
sequent to  the  passage  of  that  act.    ib 

i.  Petition  for  leaze  to  issue  execution. 

14  It  seems  that  ir.  a  proper  case,  the 
court  may  allow  'he  complainant  to 
proceed  by  petitioft  ;  for  leave  to  take 
out  an  execution,  upon  his  decree,  not- 
withstandingjhe  discharge  of  the  de- 
fendant under  the  bankrupt  act.     But 
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the  defendant  must  be  served  with  a 
copy  of  such  petition,  and  with  notioo 
of  the  time  and  place  of  presenting  tho 
same.    Alcott  v.  Avery,  343 

See  Execution,  9  to  5. 


BILL  OF  DISCOVERY. 

1.  The  complainant,  in  a  bill  of  disoore 
ry  in  aid  of  a  defence  m  a  suit  at  law, 
must  state  a  case  which  will  constitute 
a  good  defence  to  such  suit.  Williams 
V.  Harden,  29S 

2.  The  defendant,  in  a  suit  at  law,  is  not 
entitled  to  come  into  the  court  of  chan- 
cery, for  the  discovery  of  a  mere  iso- 
la.ted  fact ;  which  fact  may,  or  may 
not,  be  material  to  his  defence.  But 
in  order  to  sustain  a  bill  of  discovery, 
the  complainant  therein  must  show 
what  his  defence  to  the  suit  at  law  is  ; 
so  that  the  court  can  see  that  the  fact 
of  which  a  discoveiy  is  sought,  if  ad- 
mitted to  be  as  stated  in  the  bill,  may 
be  material  in  the  establishment  of 
such  defence.  ib 


BILL  OF  REVIEW. 

A  bill  of  review  must  be  brought  within 
the  time  allowed  by  law  for  appealing 
from  the  decree.  Boyd  v.  Vander- 
kemp,  273 


BILL  OF  REVIVOR. 

1.  Where  a  bill  for  partition  is  filed,  and 
the  complainant  subsequently  dies,  and 
his  devisee  thereupon  files  a  bill  to  re- 
vive and  continue  the  proceedings  in 
the  original  suit,  it  is  no  objection  to 
this  last  bill  that  the  complainant  is  an 
infant,  and  was  therefore  incapable  of 
commencing  an  original  suit  for  tho 
partition  of  lands.  McCosker  v.  Bra- 
dy, 329 

2.  Such  a  bill,  filed  by  a  devisee,  although 
it  is  so  far  an  origmal  bill  that  the  va- 
lidity of  the  devise  may  be  contested 
thereon,  is  in  reality  a  bill  to  revive 
and  continue  the  proceedings  in  the 
oiiginal  suit.  ib 

3.  Under  the  23d  rule  of  the  court  of 
chancery,  if  the  defendai.t  in  such  a 
suit,  does  not  deny  the  validity  of  the 
devise,  upon  which  the  right  of  the 
new  complainant,  to  revive  and  con- 
tinue the  original  suit,  and  to  have  the 


658 


INDEX. 


benefit  of  the  proceedings  therein,  rests, 
Midi  suit  may  be  revived  upon  motion ; 
without  waiting  to  bring  the  new  suit 
to  a  hearing  upon  such  new  matter,  ib 

r.  Where  the  right  of  the  devisee,  to  re- 
vive and  continue  the  proceedings  in 
the  original  suit,  as  the  proper  repre- 
sentative of  the  former  complainant  in 
such  suit,  is  admitted,  or  has  been  es- 
tablished by  a  decree  founded  upon  the 
new  matter,  the  new  complainant  is 
entitled  to  the  same  benefit  of  those 
proceedings,  so  far  as  his  interest  as 
devisee  is  concerned,  as  if  he  had  been 
in  a  situation  to  continue  those  pro- 
ceedings by  a  simple  bill  of  revivor,  ib 


BOND 

See  Appeal,  3  to  7. 

Husband  &  Wipe,  14  to  16. 

Idiots  &c.  8. 

Injunction,  5  to  8,  10  to  13. 


BRIDGES. 

1.  Where  an  act  ofthe  legislature,  incor- 
porating a  bridge  company,  left  it  to 
the  discretion  ot'the  commissioners,  ap- 
pointed by  such  act,  either  to  purchase 
and  repair  an  existing  bridge,  or  to 
erect  a  new  one  at  some  other  point  on 
tl«e  river ;  Held,  that  the  court  of  chan- 
cery had  no  power  to  control  the  exer- 
cise of  that  discretion  ;  in  the  absence 
of  proof  that  it  had  been  exercised  cor- 
ruptly, or  dishonestly,  by  the  commis- 
sioners. The  Oswego  Falls  Bridge 
Ca.  V.  Fish,  547 

!.  1  he  grant  to  a  corporation  of  the  right 
io  erect  a  toll  bridge  across  a  river, 
without  any  restriction  as  to  the  right 
of  the  legislature  to  grant  a  similar 
privilege  to  others,  does  not  deprive  a 
future  legislature  of  the  power  to  au- 
thorize the  erection  of  a  free  bridge 
across  the  same  river,  so  near  to  the 
first  as  to  divert  a  part  of  the  travel 
which  would  have  crossed  the  river  on 
the  first  bridge  if  the  last  had  not  been 
erected.  it 


CASES  OVERRULED,  COMMENT- 
ED ON,  AND  EXPLAINED. 

1.  The  case  of  Storms  v.  Ruggles,  (1 
Clarke's  Ch.  Rep.  148,)  overruled. 
Corning  v.  Stebhini,  589 


.  The  cases  i  {  Field  t.  Holland,  (6 
Cranch,  24J  and  Osborne  v.  The  Uni- 
ted States  Bank,  (9  Wheat.  334,)  com- 
mented on  and  explained.  Chri»tit 
V.  Bishop,  105 


CERTIFICATE. 

See  Appeal,  8. 

Conveyance,  4  to  " 


COMMITTEE. 
See  Idiots  &c.  8. 

COMPLAINANT 
See  Examination,  1. 

CONSIDERATION. 
See  Conveyance,  1,  2,  3. 

COIirSTITUTIONAL  LAW. 

1.  There  is  nothing  in  the  constitution  ol 
the  United  States  to  deprive  the  courts 
of  one  of  the  states,  of  the  jurisdiction 
which  they  previously  possessed,  as  to 
suits  against  a  state,  brought  by  citi- 
zens of  another  state,  or  by  citizens  or 
subjects  of  a  foreign  state.  Garr  v. 
Bright,  157 

2.  The  courts  of  the  United  States  have 
not  even  a  concurrent  jurisdiction  with 
the  state  courts  of  chancery,  in  suits 
brought  by  individuals  against  a  state 

ib 

CONTEMPT. 

Practice  upon  proceedings  for  contempts 
agaiiist  defendants  for  not  attending 
before  the  master  and  submitting  to  an 
examination,  &c.  upon  a  reference  to 
appoint  a  receiver  in  a  creditor's  suit. 
Hammersley  v.  Parker,  35 

See  Attachment. 
Examination,  3. 

CONVEYANCE. 

].  Consideration;  validity. 
1.  The    law    sanctions   a    conveyanee 
founded    upon   the    consideration  of 
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Uood  or  marriage  merely.  And  the 
legai  presuinption  is,  that  such  a  con- 
veyance is  valid,  and  not  a  fraud  upon 
the  rights  of  an^  one.  Fra'zer  v.  Wes- 
tern, 220 

3.  The  mere  fact  that  a  purchaser,  from 
the  holder  of  such  aconvcyance,hasno- 
'  tice  that  it  was  not  founded  upon  a  pe- 
cuniary consideration,  is  not  sufficient 
to  make  it  his  duty,  at  his  peril,  to  in- 
quire whether  the  title  of  his  grantor 
was  not  fraudulent.  ib 

3.  He  has  a  right  to  act  upon  ihe  legal 
presumption  that  suqh  a  deed  of  gift,  or 
voluntary  settlement,  was  honestly 
made ;  unless  some  other  fact  is  brought 
to  his  knowledge,  to  raise  a  suspicion  in 
his  mind  that  the  conveyance  was  in- 
tended to  defraud  some  one.  ib 

2.  Construction  and  effect. 

I.  In  April,  1829,  W.,  the  owner  of  a 
state  certificate,  which  entitled  him  to 
a  patent  for  a  village  lot  in  East  Os- 
wego, upon  the  payment  of  $30,  which 
remained  due  to  the  state  for  the  pur- 
chase money,  sold  and  conveyed  the 
north  half  of  the  lot  to  A.  C ,  with  war- 
ranty ;  and  the  conveyance  was  re- 
corded on  the  1 5th  of  August,  in  the 
same  year;  and  the  grantee  in  that 
conveyance  conveyed  that  half  of  the 
.ot  to  P.,  who  subsequently  conveyed  it 
to  the  complainant ;  and  the  day  be- 
fore the  recording  of  the  conveyance  to 
A.  C,  the  holder  of  the  state  certifi- 
cate assigned  it  to  G.  and  C,  together 
with  a  contract  which  he  had  made 
with  D.  for  the  sale  of  the  southwest 
quarter  of  the  lot.  And  they  gave  back 
to  him  a  covenant,  that  whenever  they 
should  obtain  the  patent  from  the  state, 
they  would  convey  the  southwest  quar- 
ter of  the  lot  to  D.,  with  warranty,  and 
would  convey  the  residue  of  the  lot  to 
W.,  by  a  quit-claim  deed ;  and  subse- 
quent to  the  recording  of  the  convey- 
ance to  A.  C,  for  the  north  half  of  the 
lot,  W.,  by  an  endorsement  on  the  cov- 
enant of  G.  and  C,  sold  to  the  defen- 
dant all  his  right,  title,  and  claim  to  the 
rand  mentioned  in  that  covenant,  for  a 
valuable  consideration ;  G.  afterwards 
assigned  his  interest  in  the  state  certifi- 
cate to  C,  who  obtained  a  patent  for 
the  whole  lot  in  his  own  name ;  sind 
subsequently  conveyed  to  the  defen- 
dant all  the  lot,  except  the  southwest 
quarter  which  was  contracted  to  be 
(old  to  D. ;  under  which  last  mentioned 
conveyance  the  defendant  subsequently 
claimed  title  to  the  north  half  of  the  lot. 


as  well  as  to  the  southeast  quartci 
thereof  to  which  he  was  entitled  as  the 
assignee  of  the  covenant  of  G.  and  C 
Upon  a  bill  filed  by  the  complainant,  to 
compel  the  defendant  to  execute  a  quit- 
claim deed  to  him  of  the  north  half  of 
the  lot ;  Held,  that  by  the  conveyance 
by  W.  of  the  north  half  of  the  lot,  to 
A.  C,  the  $30,  due  to  the  state  for  the 
unpaid  purchase  money,  became  pri- 
marily chargeable  upon  the  south  halt 
of  the  lot ;  and  that  the  contract  with 
D.  entitled  him  to  the  southwest  quar- 
ter, subject  to  the  payment  of  the  pur- 
chase money  due  upon  that  contract ; 
that  as  between  D.  and  W.,  as  well  as 
between  the  latter  and  A.  C.,  the  $30 
due  to  the  state  was  a  charge  upon  the 
purchase  money  due  from  D.  on  his 
contract  with  W.  Turner  v.  Peck,  549 

5.  Held  further,  that  by  the  assignment 
of  the  state  certificate  from  W.  to  G. 
and  C,  they  took  no  beneficial  interest 
in  the  north  half  of  the  lot,  nor  in  the 
southeast  quarter  thereof.  But  that 
the  legal  effect  of  the  assignment  of  the 
state  certificate,  and  of  the  covenant 
from  G.  and  C.  to  W.,  to  quit-claim 
the  other  three  quarters  of  the  lot  to  him, 
was  that,  upon  obtaining  the  patent 
from  the  state,  they  were  bound  to  con- 
vey three  fourths  of  the  lot  to  him  ab- 
solutely and  unconditionally.  And  as 
to  the  southwest  quarter,  they  were  to 
convey  it  to  D.  upon  his  complying 
with  the  terms  of  his  contract ;  and  to 
receive  and  retain  the  purchase  money 
due  upon  that  contract  to  reimburse 
them  for  the  $30  which  they  were  to 

•  pay  to  the  state.  And  that  iff),  did  not 
comply  with  his  contract  they  would 
be  entitled  to  that  quarter  of  the  lot  for 
their  own  use  and  benefit.  ib 

6.  Held  also,  that  the  only  equitable  right 
which  W.  had  in  the  lot,  under  the 
covenant  of  G.  and  C,  at  the  time  of 
this  assignment  to  the  complainant, 
was  the  right  to  an  absolute  convey- 
ance, for  his  own  benefit,  of  the  south- 
east quarter  of  the  lot,  as  soon  as  a 
patent  should  be  obtained  from  the 
state.  Apd  that  the  defendant  took 
the  assignment  of  W.'s  right  to  a  quit- 
claim deed,  under  that  covenant,  sub- 
ject to  the  previous  right  of  A.  0.  to 
the  north  half  of  the  lot  under  the  pre- 
vious conveyance  by  W.  with  war. 
ranty.  ib 

7.  Held  further,  that  C,  the  patentee  o 
the  stale,  took  the  legal  title  to  th« 
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north  half  of  the  lot,  by  virtue  of  the 
patent,  in  trust  for  the  complainant's 
use  and  benefit ;  such  being  tlie  efTect 
of  the  covenant  of  G.  and  C.  in  con- 
nection with  the  conveyance  with  war- 
ranty to  A.  C.  under  and  through 
which  the  complainant  had  obtained 
his  equitable  right  to  that  half  of  the  lot 
And  that  the  conveyance  of  that  part 
of  the  lot  to  the  defendant  being  with- 
out consideration,  the  latter  was  not 
entitled  to  hold  it  as  against  the  com- 
plainant's equitable  right.  s6 


CORPORATION. 

I.  When  not  bodnd  by  decree. 

{.  A  nwirtgage  was  executed  in  the  name 
of  a  corporation,  and  under  its  corpo- 
rate seal,  by  persons  claiming  to  be  the 
trustees  thereof ;  and  a  bond  collateral 
to  such  mortgage  was  at  the  same 
time  executed  by  such  persons.  Subse- 
quently a  suit  was  commenced  against 
the  i)ersons  executing  the  mortgage,  by 
certain  other  persons  who  claimed  to 
be  the  rightful  trustees  of  the  corpora- 
tion, to  enforce  their  rights  as  such 
trustees.  Pending  that  suit  the  mort- 
gagee filed  a  bill  to  foreclose  his  mort- 
gage, against  the  corporation  by  its 
corporate  name,  and  against  the  obli- 
gors in  Uie  bond.  And  he  obtained 
the  usuar  decree  of  foreclosure,  and  a 
decree  over  against  the  obligors  in  the 
bond,  for  the  defioieney,  if  any.  The 
persons  who  brought  the  suit  first  men- 
tioned were  afterwards,  by  a  decree  in 
that  suit,  declared  to  be  the  rightftil 
trustees  of  the  corporation,  and  the  per- 
sons who  executed  the  mortgage  as 
trustees  were  decided  to  have  usurped 
the  powers  of  the  corporation.  Those 
who  were  declared  to  be  the  lawful 
trustees  not  having  been  made  parties 
to  the  bill  of  foreclosure,  nor  served 
with  the  process  of  subpoena  against 
the  corporation  ;  Held,  that  the  decree 
in  the  foreclosure  suit  was  irregular  as 
against  the  rightful  trustees  of  the  cor. 
poration,  and  was  not  binding  upon 
Buch  corporation.  The  decree,  and  all 
proceedings  subsequent  to  the  filing  of 
the  bill  of  foreclosure,  were  therefore 
set  aside,  and  the  bill  was  dismissed  ; 
but  without  prejudice  to  the  right  of  the 
complainant  to  proceed  in  a  new  suit, 
at  law  or  in  equity,  to  recover  the  debt 
alleged  to  be  due  upon  his  bond  and 
mortgage.  Brindernagle  v.  German 
kef.  C/i'irch,  15 


II.  Taxation  or  its  proph  RT»j 
1.  What  portion  taxabti. 

2.  The  estate  of  a  corporation  whith  n 
taxable  as  personal  property,  is  only 
that  portion  of  its  capital  which  is  nol 
invested  in  real  estate.  But  the  capi. 
tal  of  a  corporation  embraces  the  whole 
of  its  stock  paid  in,  or  secured  to  be' 
paid  whether  it  is  invested  in  real  ni 
personal  property.  Tlie  Vtica  Cotton 
Manvf.  Co.  v.  Supervisors  of  Oneida, 

432 

2.  Method  of  exempting  property. 

3.  Under  the  9th  section  of  the  fourth 
title  of  the  article  of  the  revised  statutes 
relative  to  the  assessment  of  taxes  on 
incorporated  companies,  &.c.  the  real 
as  well  as  the  personal  estate  of  a  cor- 
poration, is  exempted  from  taxation  ; 
provided  a  satisfactory  afiidavit  is  pre-, 
sented  to  the  board  of  supervisors  of  the 
county  in  which  such  property  is  as- 
sessed, showing  that  such  company  is 
not  in  the  receipt  of  any  income  or 
profits,  either  from  its  real  or  personal 

ib 


4.  If  such  an  affidavit  is  made,  and  filed 
with  the  clerk  of  the  board  of  supervi- 
sors, within  the  time  prescribed  by  the 
statute,  it  is  the  duty  of  such  board  to 
strike  the  name  of  the  corporation  out 
of  the  assessment  roll.  ib 


5.  But  the  board  of  supervisors  should 
require  the  affidavit  to  be  in  such  a 
form  as  to  leave  no  doubt  upon  their 
minds  that  the  real  as  well  as  the  per- 
sonal estate  of  the  corporation  is  wholly 
unproductive  ;  so  that  it  yields  neither 
rents  nor  income  which  are  received 
by  the  corporation  of  its  agents.        ib 

3.  Principle  of  taxing. 

6.  The  principle  of  the  revised  statutes 
in  regard  to  the  taxation  of  corpora- 
tions is,  to  tax  the  real  estate  of  each 
corporation,  except  as  to  canal,  turn- 
pike, and  bridge  companies,  upon  its 
actual  value,  for  the  benefit  of  the  in- 
habitants of  the  town  and  county 
where  it  is  situated,  in  the  same  man- 
ner as  the  property  of  individuals  is 
taxed.  And  to  tax  the  residue  of  its 
capital,  after  deducting  the  cost  of  its 
real  estate,  as  personal  propeity ;  for 
the  benefit  of  the  inhabitants  of  the 
town  and  county  «where  the  financial 
concerns  of  the  corporation  ate  carried 
on.  t'l 
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III.  iNsotreNT  Corporations.  I 

J.  It  is  the  duty  of  the  receiver  of  an  in- 
Bolvent  corporation,  to  call  upon  the 
stockhoklers  to  pay  the  balances  due 
njion  the  shares  of  stock  held  by  them 
respectively,  where  he  has  reason  to 
believe  the  whole  amount  due  from 
those  who  are  solvent  will  be  wanted 
for  the  payment  of  the  ci-editors  of  the 
corporation,  and  the  expenses  of  exe- 
cuting the  trust.  Pentz  v.  Hawley, 
122 

8.  And  the  mere  fact '  that  the  whole 
amount  due  from  any.  particular  Stock- 
holder, for  his  stock,  may  not  ultimately 
be  wanted  fur  that  purpose  if  all  the 
other  solvent  stockholders  should  pay 
their  rateable  proportions,  according  to 
the  amount  of  their  stock,  will  not  au- 
tliorize  the  particular  stockholder  to 
enjoin  the  receiver  from  proceeding  to 
enforce  the  payment  of  the  balance  due 
from  such  stockholder,  in  the  first  in- 
stance. '    ib 

9.  If  any  balance  remains,  in  the  hands 
of  the  receiver  of  an  insolvent  corpora- 
tion, after  satisfying  the  debts  of  the 
corporation,  and  the  necessary  expen- 
ses of  executing  the  trust,  it  must  be 
distributed  among  the  several  stock- 
holders who  have  paid  in  full  for  their 
stock.  ib 


COSTS. 

I.  When  granted,  and  when  refused. 

1.  General  rule. 

1.  Although  costs,  in  equity,  are  in  the 
discretion  of  the  court,  except  in  the 
case  of  a  complainant's  dismissing  his 
own  bill,  or  suffering  it  to  be  dismissed 
for  want  of  prosecution,  as  a  general 
rule  the  party  succeeding  upon  the 
merits  is  entitled  to  costs.  Garr  v. 
Bright,  157 

2.  In  suits  hy  executors. 

2.  The  provisions  of  the  revised  statutes 
in  relation  to  costs,  at  law,  in  actions 
brought  by  executors  and  administra- 
tors, do  not  apply  to  suits  in  the  court 
of  chancery.  ib 

S.  The  principle,  that  costs  in  equity  are 
in  the  discretion  of  the  court,  applies  to 
suits  brought  hy  executors  or  adminis- 
trators, in  the  court  of  chancery,  as 
well  as  to  suits  brought  by  other  per- 
sons.    And  it  seems,  the  rule  is  the 


same  at  law  ;  in  cases  where  the  costi 
are  not  regulated  by  statute.  ib 

4.  Where  a  bill  is  filed  by  an  executor  or 
administrator,  which  bill,  upon  its  face, 
is  not  sustainable,  that  is,  where  the 
matter  in  dispute  does  not  depend  upon 
a  question  of  fact  but  of  law,  and 
where  such  suit  is  brought  against  a 
stranger  to  the  estate  of  the  decedent, 
and  not  for  the  mere  purpose  of  ob- 
taining the  direction  of  the  court  as  to 
the  manner  in  which  the  complainant 
shall  execute  his  trust,  or  to  settle  the 
conflicting  claims  of  the  several  per- 
sons interested  in  the  estate,  the  gene- 
ral rules  of  the  court  relative  to  costs 
in  suits  brought  by  other  persons  will, 
be  applied.  ib 

5.  An  executor  is  liable  for  the  costs, 
upon  a  bill  of  discovery  filed  by  him  in 
aid  of  a  defence  at  law,  where  it  ap- 
pears, by  the  defendant's  answer,  that 
there  is  no  fact  within  the  knowledge 
of  the  latter  which  is  material  to  the 
complainant's  defence.  Williams  v. 
Harden,  298 

3.  On  dissolvivg  injunction  uponbill  and 
answer. 

6.  Costs  will  not,  in  general,  be  given  to 
a  defendant  upon  the  dissolution  of  an 
injunction,  on  bill  and  answer,  where 
the  bill  was  sufficient,  upon  its  face,  to 
entitle  the  complainant  to  the  injunc- 
tion.    Otis  V.  Forman,  31 

4.  In  suits  against  committees  of  luna- 

tics. 

7.  Where  the  committee  of  a  lunatic  is 
sued  by  bill,  when  the  right  of  the  ad- 
verse pafty  might  have  been  settled 
upon  a  summary  application  to  the 
court,  it  may  be  r\  good  reason  for 
refusing  costs  to  the  complainant, 
although  he  succeeds  in  the  suit. 
Outtrin  v.  Graves,  49 

5.  On  dismissing  bill,  upon  demurrer, 

8.  In  general,  where  the  bill  is  dismissed 
upon  a  general  demurrer  thereto,  for 
want  of  Equity,  the  defendant  is  enti- 
tled to  costs.     Garr  v.  Bright,       157 

6.  Of  exceptions  to  answer. 

9.  Where  a  second  or  third  answer  ia 
referred  for  insufficiency,  upon  tha 
matters  of  several  exceptions,  if  such 
answer  is  eventually  decided  to  be  sui- 
ficient  in  the  matter  of  either  of  th8 

,      exceptions  as  to  which  it  is  referred 
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tne  complainant  jg  not  entitled  to  tlie 
costs  of  the  reference.  Higbie  v. 
Brown,  321 

7.  On  overruling  demurrer  to  bill. 
JO.  It  is  a  matter  of  course  to  give  costs 
to  a  complainant,  npon  overruling  a 
demurrer  to  his  bill ;  unless  there  is 
something  very  special  in  the  case,  to 
take  it  out  of  the  general  rule.  The 
Vtica  Cotton  Munvf.  Co.  v.  Supervi- 
sors of  Oneida,  432 

8.  In  suits  for  divorce. 

11.  In  a  suit  for  a  divorce,  on  the  ground 
of  adultery,  if  the  wife  obtains  a  de- 
cree for  costs  against  her  husband,  she 
is  not  entitled  to  collect  the  whole 
amount  of  her  taxable  costs,  if  a  sum 
has  already  been  advanced  to  her,  or  to 
her  solicitor,  or  next  friend,  on  account 
of  such  costs,  pendente  lite.  Kendall 
V.  Kendall,  610 

12.  But  the  allowance  to  her  for  costs  and 
expenses  of  the  suit  is  not  confined  to 
the  mere  taxable  costs  as  between  party 
and  party.  In  litigated  cases,  where 
the  wife  is  necessarily  subjected  to  ex- 
tra expenses  and  counsel  fees,  in  addi- 
tion to  the  taxable  costs  as  between 
party  and  party,  the  whole  amount 
which  has  been  advanced  to  her, 
pendente  lite,  for  costs  and  expenses, 
should  not  be  deducted  froni  the  ordi- 
nary bill  of  costs  as  between  party  and 
party,  to  which  she  is  entitled  under 
the  decree.  And  the  husband  should 
be  allowed  only  for  the  balance  of  his 
advances,  after  deducting  therefrom 
the  necessary  expenditures  of  t*ie  wife 
for  counsel  fees,  &c.,  which  are  not 
included  in  the  ordinary  taxed  bill     ih 

13.  In  ordinary  cases,  where  the  husband 
is  the  defendant  in  a  suit  for  a  divorce , 
and  admits  the  allegations  in  the  bill, 
either  by  fiis  answer  or  by  allowing  the 
bill  to  be  taken  as  confessed  against 
him,  the  ordinary  taxable  costs  are  suf- 
cient  to  cover  all  the  reasonable  ex- 
penses of  the  suit,  except  the  extra 
expense  which  may  be  necessary  to 
procure  the  attendance  of  witnesses 
before  ^he  master,  in  addition  to  the 
allowance  made  by  law  to  the  witness- 
es. And  that  is  all  that  should  be 
allowed  in  such  cases ;  unless  it  is 
made  to  appear  that  something  special 
had  occurred  in  the  progress  of'  the 
suit  to  render  the  employment  of  coun- 
sel, other  than  the  eolicilor  in  the  cause, 
necessary.  ib 


9.  To  prior  incumbi  $nc.fa. 

14.  Where  a  prior  inourabraucer  is  obligeJ 
to  appear  in  a  foreclosure  suit,  in  ordei 
to  protect  his  rights,  he  is  entitled  to 
the  necessary  costs  of  his  appearance ; 
to  be  first  paid  out  of  the  proceeds  of 
the  sale  under  the  decree.  Mayer  v. 
Salisbury,  546 

II.  Pbinoiples  of  Taxation. 

15.  It  was  not  the  intention  of  the  legls 
lature,  by  the  amendatory  act  to  re- 
duce the  expense  of  foreclosing  mort- 
gages in  the  court  of  chancery,  to  give 
to  the  complainant's  solicitor,  for  the 
mere  institution  of  a  foreclosure  suit 
which  is  settled  previous  to  a  decree, 
the  full  allowance  for  costs  prescribed 

-  by  that  act  for  the  whole  of  the  pro- 
ceedings, in  a  foreclosure  suit,  where 
there  is  no  defence.  Shaw  v.  Mc- 
Nish,  326 

16.  The  only  effect  which  can  be  given 
to  that  act,  in  suits  which  are  settled, 
or  discontinued,  before  they  have  pro- 
ceeded so  far  as  to  show  whether  a 
defence  will  be  made  by  any  of  the 
defendants,  is  to  limit  the  solicitor's 
fees ;  so  that  they  shall  not  exceed  the 
gross  amount  fixed,  by  the  statute,  for 
the  whole  proceedings  when  there  is 
no  defence.  id 

17.  As  the  acts  of  1840  and  1841  have 
made  no  provision  for  compensation  in 
such  cases,  the  solicitor  is  entitled  to 
have  his  costs  taxed  according  to  the 
general  fee  bill  in  other  suits ;  subject 
to  .this  limitation  as  to  the  gross 
amqunt  '  ib 

18.  The  act  of  1840,  to  reduce  the  ex- 
pense of  foreclosing  mortgages  in  the 
court  of  chancery,  applies  only  to  cases 
in  which  the  complainant  can  bring 
his  cause  to  a  healing,  and  obtain  his 
decree,  without  the  necessity  of  filing 
a  replication  to  the  defendant's  answer 
Frost  V.  Frost,  493 

19.  Where  an  adult  defendant  puts  in  an 
answer,  setting  up  new  matters  of  de- 
fence, or  putting  in  issue  any  material 

'  allegations  in  the  bill,  so  as  to  render  it 
necessary  for  the  complainant  to  estab- 
lish such  allegations  by  proof,  at  the 
hearing,  the  provisions  of  the  act  of 
May,  1840,  as  to  the  amount  of  costs 
in  foreclosure  suits  do  not  apply.        ii 

20.  And  the  complainant  is  entitled  ta 
full  costs  in  such  a  case,  although  h* 
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is  enabled  to  bring  his  cause  to  hear- 
ing upon  bill  and  answer,  and  to  prove 
the  matt  vra  put  in  issue  by  the  answer, 
ai  the  liearing,  by  the  production  of 
documrntary  evidence  ;  under  the 
second  clause  of  the  17th  rule  of  the 
court  'jf  chancery.  ib 

.1  ,  Where  a  bill  of  foreclosure  was  filed 
igainst  several  defendants,  one  of 
whom  put  in  an  answer  which  render- 
id  it  necessary  to  file  a  replication ;  in 
consequence  of  which  that  defendant, 
by  the  final  decree  in  the  suit,  was 
charged  with  the  extra  costs,  thus  oc- 
casioned, beyond  tiie  amount  allowed 
by  statute  in  foreclosure  cases  where 
no  defence  is  made  ;  Held  that  the 
proper  course  was  to  ascertain  the 
whole  taxable  costs  of  the  complainant, 
in  the  same  manner  as  if  the  defendant 
against  whom  the  extra  costs  were 
charged  had  been  decreed  to  pay  the 
full  costs  of  the  suit,  and  then  to  ascer- 
tain the  amount  of  costs  which  would 
have  been  taxable,  ynder'  the  statute, 
if  such  defendant  had  suffered  the  bill 
to  be  taken  as  confessed  for  want  of  an 
answer.  The  last  amount  should  then 
be  taxed  as  the  general  costs  of  the 
cause,  to  be  paid  out  of  the  proceeds 
of  the  mortgaged  premises ;  and  the 
residue  of  the  full  bill  of  costs,  after 
deducting  therefrom  the  last  mentioned 
amount,  should  be  taxed  as  the  extra 
costs  occasioned  by  the  putting  in  of 
the  answer  of  the  defendant  who  was 
personally  charged  with  such  extra 
costs.  il> 

S2.  Held  also,  that  in  the  full  bill  of  costs 
the  fees  of  the  register,  or  clerk,  for  all 
his  services,  should  he  charged  at  the 
rate  fixed  by  the  general,  fee  bill.  But 
in  the  general  costs  to  be  paid  out  of  the 
proceeds  of  the  sale,  only  the  charges 
for  the  services  of  the  register  or  clerk 
which  are  allowed  under  the  ^ct  of 
May,  1840,  and  at  the  rate  therein 
prescribed,  should  be  included.  And 
that  in  the  full  bill,  all  the  necessary 
disbursements  in  the  suit  should  be 
charged,  but  in  the  other  bill  only  such 
disbursements  as  would  have  been  re- 
quisite if  the  answer  had  nqt  been 
put  in.  il> 

III.  What  ohakgeb  are  taxable. 
I-  Costs  of  motions. 

33  Where  a  defendant  obtains  a  general 
dscree  for  costs,  at  the  final  hearing, 
he  is  entitled  to  his  costs  of  a  success- 
ful motion,  previously  ma<'e,  to  dissolve 


the  injunction,  to  be  taxed  as  costs  in 
the  cause  ;  although  nothing  was  said 
by  the  court  in  reference  to  costs,  upon 
the  decision  of  that  application.  Otis 
V.  Forman,  ■  30 

94.  The  199th  rule,  which  provides  for 
the  amount  of  costs  where  the  court 
directs  a  motion  or  petition  to  be 
granted  or  denied  with  costs,  does  not 
apply  to  such  a  case.  For  where  tk^ 
costs  of  a  special  motion  are  allowec 
as  a  part  of  the  general  costs  in  the 
cause,  the  several  items  of  such  costs 
are  to  be  taxed  as  a  part  of  the  general 
bill ;  unless  the  court  directs  the  con- 
trary, ib 

2.  For  engrossing  copy  affidavits. 

25.  A  charge  for  engrossing  a  copy  of 
affidavits  used  on  a  special  motion,  to 
keep,  is  not  allowable  on  taxation.  Otis 
V.  Forman,  30 

3.  Solicitor's  and  counsel  fee,  on  motion 
to  postpone  hearing. 

26.  A  party  is  not  entitled  to  charge  a 
separate  solicitor's^  and  counsel  fee 
upon  an  unsuccessful  attempt  of  the 
opposite  party  to  postpone  the  hearing 
of  a  motion  to  dissolve  an  injunction,  ib 

4.  Filing  draft  order. 

27.  A  charge  for  filing  the  draft  of  an 
order  is  not  taxable.  ib 

5.  Solicitor's  and  counsel  fee  at  the 

hearing. 

2S.  Where  a  cause  is  brought  to  hearing 
upon  pleadings  and  proofs,  the  counsel 
who  actually  attend  are  entitled  to 
their  fees  ;  although  the  adverse  party 
docs  not  appear,  to  argue  the  cause  on 
his  part,  but  suffers  the  decree  to  be 
taken  against  him  by  default  ib 

29.  The  solicitor  is  entitled  to  his  fee  if  he 
actually  attends  when  the  cause  is 
reached  and  heard.  ib 

30.  Where  the  solicitor  in  the  cause  actu- 
ally attends  the  court,  upon  the  hear- 
ing of  a  cause,  he  is  entitled  to  the 
allowance  specified  in  the  fee  bill ; 
although  he  is  not  actually  present,  in 
the  court  room,  at  the  moment  the  de- 
cree is  obtained  or  the  cause  is  argued. 
Frost  V.  Frost,  493 

6.  Serving  copy  decree,  and  proof  of 

service. 

31.  Charges  for  serving  copy  of  decree, 
and  for  proof  of  service,  are  not  taxa- 


664 


INDEX. 


ble,  unless  it  is  a  decree  lliat  ihe  party 
is  requited  to  serve.  Otis  v.  Forman,  30 

7.  Engrossing  enrolment  of  decree. 

32.  Engrossing  tne  enrolment  of  decree 
is  properly  chargeable  ;  and  five  folios, 
in  addition  to  tlie  decree  itself,  are 
a'lowed  for  the  enroliaent.  ib 

8.  Amendment  of  decree. 

33.  Where  an  amendment  of  a  decree 
becomes  necessary  in  consequence  of 
an  error  of  the  solicitor  of  the  success- 
ful party  in  drawing  it  up,  the  costs  of 
such  amendment  are  not  taxable 
against  the  adverse  party.  ib 

9.  Solicitor  for  attendance  on  examina- 

tion of  witnesses. 

34.  A  solicitor  is  only  entitled  to  an  al- 
lowance, for  attendance  upon  the  ex- 
amination of  witnesses,  for  the  number 
of  days  he  actually  attends  before  the 
examiner.  He  cannot  charge  for  his 
time  in  travelling  to  and  from  the  resi- 
dence of  the  examiner.  Nor  for  his 
attendance  over  the  sabbath,  when 
testimony  cannot  legally  be  taken ; 
althougli  he  is  obliged  to  remaih  from 
home  till  after  the  sabbath,  to  continue 
the  examination  of  his  witnesses  the 
next  day.     Frost  v.  Frost,  492 

10.  Of  term,  when  cause  is  ])ut  over,  by 

consent. 

35.  Where  a  cause  is  reached,  upon  the 
calendar,  and  goes  over  the  term  at  the 
request  and  for  the  particular  accom- 
modation of  the  counsel  of  the  party 
who  finally  succeeds  in  the  cause,  such 
party  is  not  entitled  to  charge  his  ad- 
versary with  the  costs  of  noticing  the 
cause,  and  for  the  other  expenses  of 
the  term.  But  where  the  cause  is  not 
reached  upon  the  calendar,  or  where  it 
goes  off"  for  the  mutual  accommodation 
of  both  parties,  those  expenses  are  tax- 
able, ib 

11.  Unnecessary  parties. 

J6.  Where  the  solicitor  for  the  complain- 
ant, in  a  foreclosure  suit,  brings  persons 
before  the  court,  as  defendants,  whom 
he  had  no  reason  to  suppose  were  ne- 
cessary or  proper  parties,  the  taxing  of- 
ficer'may  inquire  into  the  facts;  and 
he  should  disallow  all  charges  for  ex- 
tra costs,  or  for  disbursements,  on  ac- 
count of  such  unnecessary  parties. 
Shaw  V.  McNish,  326 

37.  Nor  will  the  taxmg  officer  be  preclu- 
ded   from   domg  this  by   the   "brmal 


charge,  in  the  bill  of  complaint,  that 
such  defer.  Jants  have,  or  claim,  some 
interest  in  the  mortgaged  premises,  aa 
subsequent  purchasers  or  incumbran- 
cers, ib 

IV.  Secitrity  fou. 

38.  An  application  to  the  surrogate,  by  1 1 
creditor,  legatee,  or  distributee,  tt  com  ' 
pel  the  executor  or  administrator  to  pay 
the  debt,  legacy,  or  distributive  share 
out  of  the  fund  in  his  hands,  is  not  such 
a  suit  as  will  entitle  the  party  proceed- 
ed against  to  security  for  costs,  where 
the  applicant  is  a  non-resident.  Wes- ' 
tervelt  v.  Gregg,  469 

39.  The  provisions  of  the  revised  statutes 
relative  to  security  for  costs,  apply  only 
to  suits  in  courts  of  record,  and  are  not 
applicable  to  proceedings  before  a  sur- 
rogate, ib 

V.  Costs  in  special  cases. 

40.  The  order  requiring  a  defendant  in  a 
creditor's  suil)  to  attend  before  a  master 
and  comply  with  the  order  of  reference, 
and  to  pay  the  costs,  or  show  cause 
why  an  attachment  should  not  issue 
against  him,  should  specify  the  amount 
of  the  costs  which  the  defendant  is  to 
pay.    Hammersley  v.  Parker,         25 

41.  Eight  dollars  is  the  sum  usually  in- 
serted in  such  an  order ;  unless  the 
court,  for  special  reasons,  sees  fit  to 
direct  a  larger  sum  to  be  paid.  ib 


COURTS  OF  THE  UNITED 

STATES. 

See  OossTiTUTioNAL  Law. 


COVENANT. 

See  Conveyance,  4  to  7. 

CREDITOR'S  BILL 

1.  Who  may  join  in. 

1  Two  or  more  judgment  creditors,  hav- 
ing separate  judgments,  may  join  in  a 
bill  to  reach  the  equitable  interests  and 
choses  in  action  of  their  common'debt- 
or,  after  they  have  exhausted  theii 
remedies  at  law,  by  execution,  upon 
their  respective  -jdgmer'B.  Murray 
V.  Hay,  a» 
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2.  Within  what  time  it  may  be  filed. 

I.  A  creditor's  bill  may  be  filed  at  any' 
time  within  ten  years  after  the  com- 
plainant has  exhausted  his  remedy 
against  the  defendant's  property,  by 
the  return  of  an  execution  unsatisfied, 
which  has  been  issued  to  the  proper 
county.     Corning  v-  Stehbins,      589 

\  There  is  no  limitation,  in  the  statute, 
''f  the  right  of  a  judgment  creditor  to 
apply  to  the  court  of  chancery  for  re- 
lief in  such  cases ;  except  the  ten 
years  which  the  statute  has  fixed  as 
the  time  within  which  suits  purely  of 
equitable  cognizance  must  be  brought 
m  the  court  of  chancery.  ib 

3.  What  may  be  reached  by. 

i.  A  provision  in  a  deed  of  trust,  for  the 
support  of  the  grantor,  for  life,  out  of 
the  income  of  the  trust  property,  cre- 
ates an  interest  in  such  income,  which 
can  be  reached  by  judgment  creditors 
of  the  grantor,  by  a  creditor's  bill  in  the 
court  of  chancery,  upon  the  return  of 
executions  at  law  unsatisfied.  Bryan 
V.  Knicker backer,  409 

b  Where  a  cestui  que  trust  has  a  bene- 
ficial interest  in  a  fund,  for  his  support 
and  maintenance,  under  «  valid  trust 
created  previous  to  the  revised  statutes, 
such  interest  will  pass  to  his  assignees 
in  bankruptcy,  or  under  the  insolvent 
lets,  or  by  his  own  voluntary  assign- 
ment to  a  third  person.  Consequently 
it  may  be  reached  upon  a  creditor's 
bill ;  especially  where  the  trust  fund 
has  proceeded  from  himself,  and  not 
from  a  third  person.  ib 

6.  After  a  creditor  of  a  cestui  que  trust 
has  exhausted  his  remedy  at  law,  by 
execution  against  the  property  of  his 
debtor,  ho  may,  by  a  creditor's  bill, 
reach  the  surplus  of  such  debtor's  in- 
terest in  the  rents  and  profits  or  in- 
come of  property  which  the  cestui  que 
trust  cannot  alienate  and  dispose  of  in 
iinticipation  ;  so  as  to  satisfy  the  judg- 
ment out  of  that  part  of  the  income 
which  is  not  necessary  for  the  educa- 
tion and  support  of  the  cestui  que  trust, 
from  time  to  time.  L'Amoureux  v. 
Van  Rensselaer,  34 

7.  But  as  a  feme  covert  cannot  pledge  or 
create  a  charge  upon  her  interest  in 
such  a  trust  in  anticipation  of  the  in- 
come which  may  thereafter  accrue,  or 
become  payable  to  her,  and  as  she 
cannot   contract   a  personal  liability 

Vol.  I.  84 


upon  which  a  judgment  can  ,be  recov- 
ered, her  interest,  even  in  the  surplus 
income  which  is  not  necessary  for  het 
support,  cannot  be  reached,  except  for 
a  debt  contracted  before  marriage,    ib 

4    Upon  what  judgments. 

8.  Judgments  rendered  by  justices  of  the 
peace  upon  attachments  which  were 
not  served  on  the  defendant  personally, 
and  to  which  he  did  not  appear,  are  not 
such  judgments  as  will  entitle  the 
owner  thereof  to  come  into  the  court  of 
chancery  for  relief;  upon  the  return  of 
the  executions  issued  ther*W)n,  unsatis- 
fied.    Corey  v.  Cornelius,  571 

9.  The  remedy  of  the  owner  of  such 
judgments  is  to  bring  new  suits  there- 
on ;  so  aa  to  give  the  defendant  an 
opportunity  to  rebut  the  prima  facie 
evidence  of  indebtedness,  or  to  offset 
any  demand  which  he  may  have. 
And  if  the  plaintiff  succeeds  in  obtain- 
ing new  and  general  judgments,  in 
those  suits,  ho  must  proceed  and  ex- 
haust his  remedy  against  the  real  as 
well  as  personal  estate  of  the  defen- 
dant, by  execution,  before  he  can  file  a 
creditor's  bill,  in  the  court  of  chan- 
cery, ib 

5.  Amending,  of  course. 

10.  Where,  subsequent  to  the  commence- 
ment of  a  creditor's  suit  against  the 
defendant,  the  complainant's  solicitor 
discovered  that  a  creditor's  bill  had 
previously  been  filed  by  them  upon  one 
of  the  judgments  set  forth  in  said  bill, 
and  that  the  suit' thus  commenced  was 
still  pending;  and  the  complainants 
amended  the  bill  in  the  last  suit,  by 
leaving  out  all  the  statement  therein 
relative  to  that  judgment,  and  the  issu- 
ing and  return  of  the  execution,  unsat- 
isfied, leaving  the  amended  bill  to 
stand  as  an  ordinary  creditor's  bill, 
founded  upon  the  other  judgment  only, 
with  the  original  jurat  attached  there- 
to ;  but  the  amendments  were  properly, 
sworn  to,  for  the  purpose  of  verifying 
the  bill  as  amended ;  Held,  that  the 
amendment  was  one  which  could  be 
made  of  course,  to  a  creditor's  bill,  un- 
der the  provisions  of  the  190th  rule. 
And  that  to  authorize  such  an  amend- 
ment of  a  creditor's  bill,  no  rule  or  order 
for  leave  to  amend  is  necessarj ;  al- 
though an  injunction  has  been  issued. 
Corning  v.  Stebbins,  589 

11.  Held  also,  that  it  was  not  necessary 
to  issue  a  licw  execrtion,  and  to  have 
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it   returned   unsatisfied,   before   oom- 
raenoing  the  suit.  ib 

6.  When  a  new  execution  must  be  issued. 

J  2.  After  the  expiration  of  ten  years  from 
the  time  of  the  return  of  an  execution 
unsatisfied,  the  complainant  must  issue 
a  new  execution  to  the  county  where 
the  defendant  then  resides,  before  he 
can  file  a  creditor's  bill,  where  his 
right,  founded  upon  the  return  of  the 
first  execution,  is  barred  by  lapse  of 
time,  and  the  judgment  still  remains 
in  force.  ib 

7.  Where  execution  must  be  filed. 

13.  Where  a  judgment,  recovered  in  the 
superior  court  of  the  city  of  New-York, 
or  in  a  court  of  common  pleas,  is  dock- 
eted in  another  county,  a  creditor's  bill 
cannot  be  sustained  upon  the  return  of, 
an  execution  to  the  clerk's  office  of  the 
county  in  which  the  judgment  is  so 
docketed.  To  authorize  the  filing  of  a 
creditor's  bill,  the  execution  must  have 
been  duly  returned  and  filed  with  the 
clerk  of  the  court  from  which  such  ex-, 
ecution   issned.     Winslow  v.  Pitkin, 

402 

8.  When  grantee  or  assignee  of  judg- 
ment debtor  should  be  made  a  party. 

14.  Where  property,  alleged  to  be  fraudu- 
lently assigned  by  the  defendant,  is  not 
in  his  possession  or  under  his  control, 
so  as  to  make  it  his  duty  to  deliver  it 
up  to  the  receiver,  and  to  leave  the 
fraudulent  assignee  or  grantee  to  come 
in  and  be  heard  pro  inter'esse  suo,  the 
proper  course  for  the  complainant  is  to 
make  the  grantee  or  assignee  a  party 
to  the  suit ;  so  as  to  have  the  receiver- 
ship extended  to  him.  Gheen  v.  Hicks, 

*  309 

15.  If  a  person  declared  a  bankrupt, 
against  whom  a  creditor's  bill  had  been 
previously  filed,  has  an  interest  in  any 
property,  at  the  time  the  decree  in 
bankruptcy  is  made,  it  passes  to  the 
assignee,  subject  to  the  complainant's 
claim  thereon.  And  if  such  suit  is  to 
be  further  proceeded  in,  for  the  purpose 
of  settling  the  complainant's  right  to 
satisfaction  out  of  such  property,  the 
assignee  in  bankruptcy  is  a  necessary 
party.     Pennimdn  v.  Ifor'ton,        246 

9.  Effect  of  bankruptcy  of  defendant. 

1 6.  A  suit  upon  a  creditor's  bill  cannot 
be  further  proceeded  ia  against  a  de- 
fendant, after  he  has  obtained  a  regu- 


lar discharge  as  a  bankrj|it;  unleai 
the  complainant  intends  to  contest  the 
validity  of  such  discharge,  foi  the  pur. 
pose  of  obtaining  a  persona,  decree 
against  the  bankrupt.  And  where  the 
complainant  wishes  to  contest  the  va. 
lidity  of  the  discharge,  his  proper  coursd 
is  to  file  a  supplemental  bill,  stating  the 
commencement  of  the  original  suit,  the 
subsequent  decree  in  bankruptcy,  the 
discharge  of  the  bankrupt,  and  the 
facts  upon  which  the  discharge  is 
claimed  to  be  void  and  inoperative, 
and  making  the  assignee  in  bankrupt- 
cy, as  well  as  the  bankrupt,  a  party  to 
such  bill.    Penniman  v.  Norton,    246 

17.  But  if  the  complainant  merely  wish- 
es to  proceed  against  the  property, , 
which  has  passed  to  the  assignee  m 
bankruptcy,  subject  to  his  prior  claim 
thereon,  he  must  revive  the  suit  against 
the  assignee  alone ;  stating  the  dis- 
charge'of  the  bankrupt  as  a  ground  for 
proceeding  no  further  in  the  suit  against 
him,  as  a  party.  ib 

18.  Where  the  assignee  in  ban'iruptcy 
has  sold  all  his  interest  in  this  jubject 
matter  of  the  litigation,  before  d  a  com- 
mencement of  the  proceediiigs  to  re- 
vive and  continue  the  suit,  that  fact 
should  be  shown  ;  and  the  purchaser 
should,  in  that  case,  be  made  a  party 
to  the  suit,  instead  of  \i:e  assignee  in' 
bankruptcy.  ib 

10.  Practice  where  defenlant  is  let  in  ta 
defend  suit  at  law. 

19.  Where  a  creditor's  bill  is  filed  in  the 
court  of  chancery,  upon  the  return  of 
an  execution  at  law  unsatisfied,  and 
the  defendant  is  subsequently  let  in  to 
defend  in  the  action  at  law,  the  judg- 
ment being  left  to  stand  as  a  security 
to  the  adverse  party,  the  proper  course 
is  to  stay  the  proceedings,  in  the  court 
of  chancery,  until  the  final  decision  of 
the  court  of  law,  upon  the  new  trial,  is 
ascertained.    Drew  v.  Dwytr,       101 

20.  The  injunction  in  the  creditor's  suit 
should  be  retained  until  that  titnealso; 
unless  the  defendant  chooses  to  givfl 
security  to  pay  whatever  sura  may  b« 
recovered  against  him  in  the  action  at 
law,  together  with  the  costs  in  the  cred- 
itor's suit.  But  if'  such  injunction  is 
dissolved  by  the  court,  upon  motion,  a 
new  injunction,  founded  upon  the 
second  verdict, ojght  not  to  be  grantad, 
except  upon  nett  facts  *i 
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Jl.  ExaininalionoJ  defendant  under  or- 
der of  reference  to  appoint  a  receiver. 

SI.  Under  the  usual  order  of  reference  to 
a  master  to  appoint  a  receiver,  in  a 
creditor's  suit,  the  complainant  is  not 
authorized  to  examhie  the  defendant 
for  the  mere  purpose  of  ascertaining 
whether  he  had  not  made  a  fraudulent 
assignment  of  his  property,  previous  to 
the  commencement  of  the  suit ;  unless 
such  property  is  still  in  the  possession 
or  under  the  control  of  the  defendant. 
Green  v.  Hiclcs,  309 

22.  Whether  the  receiver  himself  has  the 
power,  under  such  an  order,  to  examine 
the  defendant,  or  any  other  person, 
as  a  witness  to  establish  the  fact  of 
such  a  fraudulent  sale  or  assignment? 
QuiBre.  ib 

83.  Under  such  an  order,  the  complain- 
ant is  not  authorized  to  examine  the 
defendant,  or  any  other  person,  as  to 
niatters  not  relating  to  the  appointment 
of  the  receiver,  or  to  the  ascertainment 
of  the  possession,  nature,  situation, 
value,  character  or  other  particulars  of 
the  property  which  is  to  be  assigned  to 
the  receiver,  or  to  be  delivered  to  such 
receiver  by  the  defendant.  ib 

S4.  What  questions  the  defendant  is 
bound  to  answer,  on  his  examination 
before  a  master,  upon  an  order  of  refer- 
ence to  appoint  a  receiver,  in  a  credit- 
or's suit.  ib 

i2.  Assignment  by  defendant^  to  receiver. 

25.  What  property  the  defendant  may  be 
directed,  by  the  master,  to  assign  and 
deliver  over  to  the  receiver.  ib 

SB.  The  assignment  to  the  receiver,  exe- 
cuted by  the  defendant  in  a  creditor's 
suit,  need  not  contain  a  reservation  of 
property  which  he  holds  merely  in  the 
character  ol  trustee  for  others,  upon  a 
valid  trust,  and  in  which  property  he 
has  no  ■  beneficial  interest.  Nor  is  it 
necessary  tliat  the  assignment  should 
except  property  which  the  defendant 
has  already  assigned  to  a  receiver  ap- 
pointed in  a  previous  suit.  Cagger  v. 
Howard,  368 

87.  But  such  an  assignment  should  con- 
tain an  exception  of  such  property  as 
is  by  law  exempted  from  sale  on  exe- 
-ution  ;  where  it  is  made  to  appear  to 
the  master  that  the  defendant  is  en- 
titled to  iiave  any  part  of  his  property 
thns  exempted;  and  this  notwithstand- 


ing the  general  language  of  the  ordei 
of  reference.  ih 

J3.  Irregularities  in  courts  of  law, 

28.  Irregula!rities  in  the  proceedings  in  a 
court  of  law  can  only  be  objected  to 
there.  They  cannot  be  taken  into  con 
sideration  in  the  court  of  chancery,  in 
a  creditor's  suit  brought  upon  the  judg- 
ment at  law.  Barnard  v.  Darling,  218 

14,  Parties. 

See  Parties,  8,  9. 
Receiver,  6, 

]  5.  When  a  supplemental  bill  necessary. 

29.  After  the  return  of  an  execution  un- 
satisfied, the  plamtifF  filed  a  creditor's 
bill  against  the  judgment  debtor,  and 
thereupon  the  defendant  and  a  third 
person  gave  a  note  as  collateral  security 
for  the  payment  of  the  debt  and  costs, 
but  without  discharging  the  judgment, 
or  discontinuing  the  creditor's  suit ; 
the  note  not  having  been  paid  at  matu- 
rity, a  new  judgment  was  recovered 
thereon  against  the  judgment  debtor 
and  his  surety  ;  Held  that  it  was  im- 
proper to  file  an  original  creditor's  bill, 
upon  the  last  judgment,  and  to  con- 
tinue the  proceedings  in  the  first  suit ; 
but  that  the  proper  course  was  to  file  a 
supplemental  bill.  Winslow  v.  Pit- 
kin, 402 


CURTESY. 

See  Tenancy  by  the  curtesy. 

D 

DAMAGES. 

1  A  bill  in  equity  for  the  purpose  of  ob- 
taining a  compensation  in  damages 
merely,  to  be  paid  by  the  defendant 
personally,  carmot  be  sustained ;  where 
the  defendant  makes  the  objection  at 
the  proper  time,  by  demurrer  or  answer, 
that  the  complainant  has  a  full  and 
perfect  remedy  by  an  action  at  law 
against  the  defendant.  Bradley  v.  Bos- 
ley,  125 

2.  Mode  of  computing  damages,  in  a  suit 
for  the  specific  performance  of  a  eon- 
tract  for  the  sale  of  real  estate,  or  for 
compensation  in  damages,  under  a  de- 
cree directing  a  master  to  ascertain  and 
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report  the  damag;es  which  the  vendee 
sustained  by  the  refusal  of  the  vendor 
to  complete  the  sale.  Boyd  v.  Vander- 
kemp,  273 

See  Injunction,  17, 18,  19,  20. 


DEBTS. 

What  is  the  primary  fund  for  the  pay- 
ment of. 

1.  The  personal  estate  of  a  testator  is  the 
primary  fund  for  the  payment  of  debts ; 
notwithstanding  the  will  contains  an 
express  dedication  of  a  portion  of  the 
real  estate  for  the  payment  of  debts  or 
legacies,  and  the  testator  has  disposed 
of  all  his  personal  estate  specifically. 
Hoes  V.  Van  Hoesen.  379 

S.  Where  the  personal  estate  is  not,  in 
terms,  exonerated  from  the  payment  of 
debts  or  legacies,  and  where  the  debts 
and  legacies  are  not  declared  to  be 
chargeable  upon  the  real  estate  exclu- 
sively, an  interest  in  personal  property 
not  disposed  of  by  the  will  is  not  exone- 
rated ;  but  is  the  primary  fund  for  the 
payment  of  legacies  as  well  as  debts. 

ib 


DEBTOR  AND  CREDITOR. 
See  Ckeditor's  Bill. 

DECLARATIONS. 

The  declarations  of  a  party  to  a  sale,  or 
transfer,  going  to  destroy  or  take  away 
the  vested  rights  of  another,  cannot,  ex 
^o»?yflcfo,  work  that  consequence;  nor 
can  they  be  regarded  as  evidence 
against  the  vendee  or  assignee.  Chris- 
tie V.  Bishop,  105 

DECREE. 

I   What  is  a  final  decree. 

I.  What  must  be  the  character  of  a  de- 
cree to  make  it  a  final  decree.  Coithe 
V.  Crane,  21 

S.  Need  not  contain  an  award  of  execu- 
tion. 

S.  The  statute  allows  the  court  of  chan- 
cery to  enforce  its  decrees  by  execution. 


And  to  entitle  a  party  in  whcse  favoi 
a  decree  has  been  made  to  an  executioa 
thereon,  it  is  not  necessary  that  the  de- 
cree itself  should  contain  an  award  ol 
execution.  The  successful  party  is 
entitled  to  an  execution  as  a  matt-sr  ol 
right,  unless  the  decree  itself  probibiti 
the  issuing  of  an  execution  thereon, 
Otis  V.  Forman,  31 

3.  Pro  confesso,  effect  of,  as  an  admis- 
sion. 

3.  It  seems,  that  where  a  bill  is  taken  9f 
confessed  against  a  defendant,  beliire 
his  death,  and  after  his  death  the  sait 
is  revived  against  his  heirs,  or  his  per- 
sonal representatives,  they  must  apj^ly 
to  vacate  the  order,  taking  the  bill  as 
confessed,  if  they  wish  to  controvert 
the  allegations  in  the  bill,  or  to  set  up 
any  defence  except  such  as  has  arisen 
since  the  entry  of  such  order.  Christie 
y.  Bishop,  105 

4.  The  heirs  and  personal  representatives 
of  a  defendant  who  has  suffered  a  bill 
to  be  taken  as  confessed  against  him, 
are  bound  by  his  implied  admissions, 
arising  from  his  neglect  to  put  in  an 
answer.  ib 

4.  In  a  suit  for  a  divorce  on  the  ground 

of  adultery. 

5.  A  decree  of  divorce  in  an  adultery  case 
may  reserve  to  the  wife,  who  is  the 
complainant,  the  right  to  go  before  a 
master  and  get  his  report  as  to  a  prop- 
er allowance  to  her  for  alimony.  Cool- 
edge  V.  Cooledge,  77 

6.  Where,  in  a  suit  by  the  wife  for  a  di- 
vorce, the  husband  has  made  advances 
of  money  to  her,  for  the  expenses  ol 
the  suit,  pendente  lite,  the  decree  should 
direct  the  taxing  ofiicer,  upon  the  tax. 
ation  of  the  costs  of  the  wife,  under  the  ' 
decree,  to  allow  to  the  husband  the 
amount  of  his  advances,  in  diminution 
of  the  taxable  costs ;  after  deducting 
from  such  advances  the  reasonable  ex- 
penses and  counsel  fees  which  have 
been  paid  by  the  wife,  and  which  are 
not  included  in  the  ordinary  taxed  bill. 
Or,  the  court  itself  should  determine 
whether  any,  and  if  any,  what  allow- 
ances should  be  made  for  extra  expenses 
and  counsel  fees,  beyond  the  taxable 
costs  ;  and  should  direct  that  the  resi- 
due of  the  advances,  which  have  been 
made  by  the  husband,  be  deducted,  by 
the  taxing  officer,  upon  the  taxation 
of  the  costs  under  the  decree.  Kendall 
V.  Kendall,  81  g 
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5.  In  mortgage  cases  where  guarantor 

is  a  party, 

7  Form  of  decree  in  foreclosure  suit 
where  the  mortgagor  is  himself  a  party 
to  the  suit,  and  is  primarily  liable  for 
the  payment  of  the  deficiency,  and 
where  a  third  person  is  made  a  party 
defendant,  who  is  only  secondarily  iia- 
bb  for  a  part  of  the  mortgage  debt. 
Jones  V-  Stienbergh,  250 

f .  On  a  bill  for  specific  performance. 

6.  Upon  a  bill  praying  for  th3  specific 
performance  of  a  contract  for  the  sale 
of  land,  or  for  a  compensation  in  dam- 
ages, filed  by  the  vendee,  against  the 
vendor,  and  a  subsequent  purcfcser  who 
had  notice  of  the  complainant's  rights, 
where  the  answer  of  the  subsequent 
purchaser  admits  that  he  purchased 
with  notice  of  the  complainant's  claim 
to  the  premises,  and  where  the  bill  has 
been  taken  as  confessed  by  the  other 
defendants,  the  proper  decree,  if  the 
court  considers  the  other  material  alle- 
gations in  the  bill  have  been  proved, 
is  to  direct  a  specific  performance  of 
the  contract  by  the  subsequent  pur- 
chaser, in  whom  the  legal  title  to  the 
land  is  vested  ;  so  as  to  give  to  the 
complainant  the  land  itself,  with  the 
improvements,  if  any,  which  he  has 
made  thereon,  upon  his  paying  the  sum 
originally  agreed  to  be  paid  by  him, 
with  interest.  And  it  is  erroneous,  in 
such  a  case,  to  decree  a  compensation 
in  damages,  to  the  complainant,  for 
the  non-performance  of  the  contract. 
Boyd  V.  Vanderkemp,  273 

3.  Upon  a  bill  of  that  nature,  the  com- 
plainant is  not  entitled  to  any  decree 
against  a  defendant,  in  whose  name, 
as  the  agent  of  the  vendor,  the  bill  al- 
leges the  contract  for  the  sale  of  the 
premises  to  the  complainant  to  have 
befen  executed,  by  a  sub-agent ;  where 
B'jch"  defendant  has  no  interest  in  the 
controversy,  and  is  not  charged  with 
having  done  any  act,  as  agent,  which 
was  fraudulent  or  inequitable,  nor  with 
having  had  notice  of  the  contract  made 
by  such  sub-agent,  in  his  name,  until 
after  the  sale  ol  the  premises  to  a  se- 
cond purchaser.  ib 

7.  Entered  by  consent  cannot  be  appealed 

from. 
0.  A  decree  or  order  entered  by  consent 
of  both  parties,  before  a  vice  chancel- 
lor, cannot  be  appealed  from,  although 
both  parties  consent  that  either  may 
appeal.     Tarvis  v.  Palmer,  37.9 


8.  Construction  and  effect  of. 

11.  Where  a  decree  allows  a  mortgagol 
to  redeem,  on  paving  the  amount  to  bo 
reported  due  to  the  mortgagee,  wjthin 
a  specified  time  after  the  confirmation 
of  the  master's  report,  but  omits  to  de- 
clare what  shall  be  the  cfiee.*  of  an 
omission  to  redeem,  the  construction 
and  effect  of  such  a  decree  is,  that  if 
the  party  fails  to  pay  the  money  within 
the  time  specified,  his  right  to  redeem 
is  barred.     Sherwood  v.  Hooker,    650 

12.  By  the  common  law,  an  order  or  de- 
cree of  the  court  of  chancery  did  not 
have  the  effect  to  transfer  the  legal  ti- 
tle to  land  or  real  estate.  But  the 
court  exercised  its  jurisdiction,  in  the 
case  of  trusts,  by  compelling  the  holder 
of  the  legal  estate,  or  of  a  power  in 
trust  by  which  such  legal  estate  could 
be  conveyed,  to  convey  the  legal  title 
pursuant  to  the  directions  of  the  decree. 
And  such  is  still  the  effect  of  the  or- 
ders and  decrees  of  the  court,  except  so 
far  as  the  provisions  of  the  revised  stat- 
utes have  given  to  them  the  effect  of  a 
legal  transfer,  or  the  effect  of  authori- 
zing a  transfer  in  a  mode  not  sanction- 
ed by  the  common  law.  In  the  matter 
of  van  Wyck,  566 

9.  Opening,  and   setting  aside. 

13.  A  final  decree,  which  has  been  reg- 
ularly entered,  upon  a  bill  taken  as  con- 
fessed, will  not  be  set  aside  upon  the 
mere  affidavit  of  the  defendant  that  he 
is  advised  he  has  a  good  defence  on 
the  merits.  He  must  either  state  the 
nature  and  facts  of  his  defence  in  the 
affidavit,  or  he  must  move  upon  the 
sworn  answer  which  he  proposes  to  put 
in  ;  so  that  the  court  can  see  what  that 
defence  is.,  And  in  either  case,  the 
complainant  is  entitled  to  service  of  a 
copy  of  the  answer  or  affidavit  upon 
which  the  motion  is  based.  Goodhue 
V.  Churchman,  596 

14.  Where  the  whole  defence  in  a  suit 
rests  upon  the  information  and  belief 
of  a  part  of  the  defendants,  as  to  mat- 
ters which  they  have  derived  from  home 
of  their  co-defendants,  to  justify  the 
opening  of  a  regular  decree,  upon  an 
answer  setting  up  those  matters,  such 
answer  should  be  served  upon  the  com- 
plainant's solicitor,  together  with  ai? 
affidavit  of  the  person  who  furnished 
the  information  which  constitutes  tha 
alleged  defence.  ■  «6 

15.  The  objection  tliat  a  decree  is  erro 
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neous,  and  is  not  warranted  by  the 
allegations  in  the  bill  upon  which  it  is 
founded,  affords  no  sufficient  ground 
for  vacating  such  decree  upon  mo- 
tion, ib 

'5.  If  a  decree  is  erroneous,  in  that  re- 
spect, the  remedy  of  the  party  injured 
is  by  an  application  for  a  .rehearing ; 
or  if  the  decree  has  been  enrolled,  by  a 
bill  of  review.  ib 

10.  Who  bound  by. 
See  Cohfokation,  1. 


DEED. 

(.  Where  a  deed,  executed  previous  to 
the  revised  statutes,  conveyed  certain 
premises  to  a  trustee,  upon  a  mere  na- 
ked trust  J  in  the  first  place,  for  the  use 
and  benefit  of  M.  C,  a  married  woman, 
and  her  heirs  and  assigns  forever  ;  and 
secondly,  to  convey  the  premises  to 
such  person  or  persons  as  she  should, 
by  will,  or  by  her  certificate  in  writing, 
during  her  life,  and  after  the  death  of 
her  husband,  designate  ;  and  if  no 
such  last  will  and  testament  should  be 
made,  or  certificate  given,  then  to  con- 
vey the  premises  to  her  heirs  after  her 
death ;  Held,  that  the  trustee  was  a 
mere  naked  trustee  of  the  legal  estate, 
with  a  bare  power  in  trust  to  convey 
the  premises  to  her  devisee,  grantee  or 
heirs  ;  either  during  her  life  or  after- 
wards. And  that  the  equitable  inter- 
est of  the  cestui  que  trust  was  turned 
into  a  legal  estate  in  the  premises,  in 
fee,  by  the  operation  of  the  47th  sec- 
tion of  the  article  of  the  revised  stat- 
utes relative  to  uses  and  trusts;  espe- 
cially after  the  death  of  her  husband. 
Frazerv.  Western,  220 

%  Held  also,  that  the  whole  beneficial 
interest  in  the  trust  property  belonged 
absolutely  to  the  cestui  que  trust,  with 
the  single  excention  that  she  could  not 
alienate  the  same  during  the  joint  lives 
of  herself  and  her  husband,  without  his 
consent ;  nor  without  the  concurrence 
of  the  trustee.  ib 

3,  Held  further,  that,  upon  the  death  of 
her  husband,  the  cestui  que  trust  be- 
came absolutely  entitled  to  the  land, 
for  all  purposes ;  and  that  the  estate  to 
which  she  was  then  entitled  in  equity, 
under  the  provisions  ><f  the  trust  deed, 
was  an  absolute  right  to  the  possession 
bf  the  property  and  to  the  receipt  of 


the  rents  and  profits  thertof,  and  th« 
power  to  dispose  of  the  same  to  any 
person,  by  deed  or  will.  And  that  in 
case  of  herdeath  without  will, and  with- 
out alienating  it  in  her  lifetime,  it 
would  descend  to  her  heirs  at  law,  in 
the  same  manner  as  if  the  legal  title 
had  been  conveyed  to  her  at  the  time 
she  acquired  her  equitable  interest  in 
the  property,  by  the  deed  of  trust,     ib 

4.  Whether  the  cestui  que  trust  vrcji'd 
not  have  had  the  right  to  devise  the 
premises,  during  the  life  of  her  husband, 
so'  as  to  vest  the  legal  title  in  the  devi- 
see, without  any  conveyance  from  the 
trustee,  under  the  provisions  of  the  re- 
vised statutes  relative  to  powers,  in 
connection  with  the  operation  of  tha 
47th  section  of  the  article  relative  to 

'  uses  and  trusts  ?     Qucere.  ib 

DEFAULT. 

1.  Opening. 

After  what  time.]  After  a  Ijill  had  beec 
regularly  taken  as  confessed  for  more 
than  nine  years,  and  after  a  regular  de- 
cree had  been  made,  against  all  the 
defendants,  for  more  than  five  years. 
Held,  that  it  was  too  late  for  a  part  of 
such  defendants  to  apply  to  be  let  in 
to  answer  the  bill,  and  set  up  a  merito- 
rious defence.     Boyd  v-  Vanderkemp, 

273 

To  let  in  an  unconscientious  defence.] 
It  is  the  settled  practice'of  the  court  of 
chancery  not  to  set  aside  a  regular  order 
taking  a  bill  as  confessed,  to  enable  a 
defendant  to  set  up  an  unconscientious 
defence.  And  where  the  defence  is 
usury,  the  court  requires  the  defendani 
to  undertake  that  he  will  not  avail 
himself  of  that  defence,  except  as  to 
the  amount  of  the  usurious  premium. 
Quincy  V.  Foot,  '        496 

To  let  in  a  technical  defence.]  The  fact 
that  arbitrators  were  not  sworn  merely 
cpnstitutes  a  technical  defence  to  a  bill 
filed  to  enforce  the  performance  of  their 
award ;  and  the  court  of  chancery  will 
not  open  a  regular  order  to  close  the 
proofs,  and  a  decree  founded  thereon, 
for  the  purpose  of  allowing  the  defen- 
dant to  prove  such  a  defence.  Winihif 
V.  Jewett,  1"3 

See  SURROQATE,  3. 


DESCENT. 
See  Dower. 
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DISCOVERY. 
See  Bill  of  Discovery. 

DISTRIBUTION. 

1  Wiere  a  reversionary  interest  in  per- 
gonal property  is  not'  disposed  of  by  the 
will  of  a  testator,  it  does  not  necessa- 
rily belong  to  those  who  may  happen 
to  be  his  next  of  kin  at  the  termination 
of  the  particular  estate  or  interest  in 
such  property  which  is  bequeathed  by 
him.  But,  as  an  interest  in  property 
undisposed  of  by  the  will,  it  belongs  to 
the  widow  and  next  of  kin  of  the  dece- 
dent, who  were  entitled  to  distributive 
shares  in  such  unbequeathed  interest 
at  the  death  of  the  testator.  Hoes  v. 
Van  Hoesen,  379 

*  And  if  any  of  tlie  parties  entitled  to 
such  distributive  shares  die  witiiout 
disposing  of  their  interests  therein, 
their  shares  will  go  to  their  personal 
representatives,  as  a  part  of  the  per- 
flonal  estate  of  such  decedents.  ib 

See  Will. 


DIVORCE. 

1.  Evidence  in  suits  for. 

I,  Where  a  bill  against  a  husband,  for  a 
divorce,  contained  a  general  charge 
that  the  defendant,  between  the  day 
of  his  marriage  with  the  complainant, 
in  March,  1843,  and  the  30th  of  Sep- 
tember, 1844,  had  been  guilty  of  adul- 
tery with  some  female  in  the  city  of 
New- York,  and  an  issue  was  framed 
in  the  words  of  tliat  general  allegation, 
and  upon  the  trial  no  attempt  was 
made  to  prove  any  act  of  adultery  in 
tlie  city  of  New- York,  or  at  any  otlier 
place,  except  by  implication  from  the 
stains  upon  the  defendant's  linen,  sup- 
posed to  be  the  stains  arising  from  libi- 
dinous intercourse  ;  Held  that  the  jury 
were  not  authorized  in  finding  a  ver- 
dict for  the  complainant  upon  such 
evidence.    Ferguson  v.  Ferguson,  604 

a*  It  is  not-  necessary,  in  order  to  bas- 
tardize the  issue,  that  the  evidence  in 
a  suit  for  divorce,  should  be  such  as  to 
render  it  impossible  that  sexual  inter- 
course should  have  taken  place  be- 
tween the  husband  and  wife.  It  is 
sufficient  if  it  proves  beyond  a  reason- 


able doubt  that  no  such  intercourse  did 
take  place,  during  the  usual  period  of 
gestation,  previous  to  the  birth  of  tha 
child.  Van  Aernam  v.  Van  Aernam, 
375 

3.  The  complainant,  in  a  suit  for  a  di- 
vorce, who  asks  for  a  decree  declaring 
the  children  of  the  defendant  illegiti- 
mate, must  produce  some  further  evi- 
dence of  his  non-access,  than  the  mere 
fact  that  his  wife  was  Hving  in  adul- 
tery with  another  person.  ib 

4.  The  object  of  requiring  a  jury  trial  in 
suitsfor  a  divorpe,  on  the  ground  of  adul- 
tery, where  the  adultery  is  denied,  is 
to  protect  the  rights  of  the  defendant. 
And  the  court  will  not  make  a  decree 
of  divorce  where  there  is  reason  to 
doubt  the  fact  of  his  guilt.  ib 

2.  New  trial  of  feigned  issue. 

5.  It  is  the  duty,  and  is  within  the  power 
of  the  court  of  chancery,  to  grant  a  new 
trial  of  a  feigned  issue,  on  a  bill  for  » 
divorce,  where  there  is  reason  to  be- 
lieve the  defendant  has  been  unjustly 
found  guilty  of  adultery.  iii 

3.  Advances  to  be  deducted  from  costs. 

6.  In  a  suit  for  a  divorce,  on  the  ground 
of  adultery,  if  the  wife  obtains  a  de- 
cree fpr  costs  against  her  husband,  she 
is  not  entitled  to  collect  the  wholo 
amount  of  her  taxable  costs,  if  a  sum 
has  already  been  advanced  to  her,  or  to 
her  soHcitor,  or  next  friend,  on  account 
of  such  costs,  pendente  lite.  Kendall 
Y.  Kendall,  610 

7.  But  the  allowance  to  her  for  costs  and 
expenses  of  the  suit  is  not  confined  to 
the  mere  taxable  costs  as  between  party 
and  party.  In  litigated  cases,  where 
the  wife  is  necessarily  subjected  to  ex- 
tra expenses  and  counsel  fees,  in  addi- 
tion to  the  taxable  costs  as  between 
party  and  party,  the  vjhole  amount 
which  has  been  advanced  to  her, 
pendente  lite,  for  costs  and  expenses, 
should  not  be  deducted  from  the  ordi- 
nary bill  of  costs  as  between  party  and 
party,  to  which  she  is  entitled  under 
the  decree.  And  the  husband  should 
be  allowed  only  for  the  balance  of  his 
advances,  after  deducting  therefroni 
the  necessary  expenditures  of  the  wife 
for  counsel  fees,  &c.,  which  are  not 
included  in  the  ordinary  taxed  bill,    ii 

See  Decree,  5,  6 
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i.  Decree  for. 

8.  The  court  of  chancery,  upon  dissolving 
the  marriage  contract  for  the  adultery 
of  the  wife,  is  not  authorized  to  declare 
one  of  her  children  illegitimate,  who 
must  have  been  begotten  before  the 
commission  of  the  adultery  charged  in 
the  complainant's  bill.  Van  Aernam 
V.  Van  Aernam,  375 

I 

>,  Where  the  wife  of  the  complainant 
was  for  several  years  living  in  the  same 
place  with  him,  as  the  concubine  or 
kept  mistress  of  another  person,  the 
husband  in  the  meantime  making  no 
exertions  to  break  up  the  adulterous 
intercourse  ;  Held  that,  in  the  absence 
of  evidence 'of  non-access,  the  com- 
plainant must  be  presumed  to  be  the 
father  of  the  children  begotten  upon 
his  wife  during  that  time  ;  and  that  he 
was  not  entitled  to  a  decree  declaring 
such  children  to  be  illegitimate.        ib 

5.  Suit  for,  when  terminated. 

10.  A  suit  for  a  divorce,  on  the  ground  of 
adultery,  is  terminated  by  a  final  decree 
directing  a  divorce  with  or  without 
cosis,  and  which  contains  no  reserva- 
tion of  a  right  to  the  wife  to  apply  for 
alimony.  And  the  wife,  after  her  re- 
marriage to  another  husband,  in  con- 
junction with  such  second  husband, 
may  apply  to  the  court,  by  petition, 
for  an  order  giving  to  her  the  care  and 
custody  of  a  child  of  the  first  marriage, 
without  reviving  the  suit.  Cook  v. 
Cook,  639 

6.  Power  of  court  over  children,  in  suits 
for. 

11.  The  power  given  to  the  court  of  chan- 
cery, by  the  statute,  in  a  suit  for  a  di- 
vorce, to  direct  as  to  the  care  and 
custody  of  the  children,  either  before 
or  after  the  final  decree,  is  a  mere  col- 
lateral power.  ib 

1£  The  object  of  the  statute,  in  giving  to 
the  court  of  chancery  the  power  to  di- 
rect which  of  the  parties,  in  suits  for 
divorce,  shall'  have  the  care  and  custo- 
dy of  the  minor  children,  where  the 
nusband  is  the  guilty  party,  was  not 
to  gratify  the  wishes  of  the  parents, 
but  to  protect  and  provide  for  the  chil- 
dren of  the  marriage.  ib 


7.  Costs. 


See  Costs,  1 1  to  13. 
Dkcree,  5. 


8.  Allowance  for  expenses- 
See  Alimonv 


DOWER 

1.  Where  a  son  takes  land  bj  descent 
from  his  lither,  subject  to  the  duwei 
of  his  motL^er  in  the  same,  and  hei 
dower  ia  afterwards  assigned  to  her, 
such  assignment  relates  back  to  the 
death  of  the  father ;  so  as  to  deprive 
the  widow  of  the  son,  who  died  in  the 
lifetimeof  his  mother,  of  dower  even 
in  the  reversion  of  the  third  of  the  estate 
which  is  assigned  to  the  mother  fot 
dower.    Matter  of  Cregier,  598 

2.  Where  an  estate  comes  to  the  husband 
or  wife  by  purchase,  subject  to  the 
mere  contingent  right  of  dower  of  the 
wife  of  the  grantor  ni  case  she  survives 
him,  the  grantee  becomes  seised  of  a 
present  estate  in  the  whole  premises, 
subject  only  to  a  contingent  right  of 
dower  in  one  third  thereof.     And  upon 

.  the  death  of  such  grantee,  during  -the 
life  of  the  widow  of  the  grantor,  the 
husband,  or  wife,  of  such  grantee,  is 
entitled  to  an  estate*  by  the  curtesy,  or 
in  dower,  in  the  whole  premises ;  sub- 
ject only  to  the  incumbrance  of  the 
prior  right  of  dower  in  one  third  of 
that  estate,  during  the  actual  continu- 
ance of  that  right.  ib 

3.  But-where  an  estate  comes  to  a  per- 
son by  descent,  as  heir  at  law,  he  takes 
it  subject  to  the  present  right  of  dower 
of  the  widow  of  the  decedent  ;  and 
the  assignment  of  dower  to  the  widow 
of  the  ancestor  relates  back  to  the 
time  of  the  death  of  such  ancestor,  so 
as  to  prevent  the  seisin  of  the  heir  at 
law  as  of  a  present  estate,  in  the  third 
of  the  premises  assigned  to  the  widow 
during  her  life.  ib 

4.  The  legal  effect  of  such  want  of  seisin, 
of  a  present  estate  during  coverture 
will  be  to  deprive  the  surviving  hus- 
band, or  wife,  of  the  heir,  who  dies 
during  the  continuance  of  such  estate 
in  dower,  of  any  right  to  have  curtesy, 
or  dower,  in  that  part  of  the  premises, 
even  after  the  death  of  the  widow  i»f 
the  ancestor.  ib 

5.  Where  the  widow  of  the  father  has 
dower  assigned  to  her  in  the  whole  of 
the  land,  before  the  widow  of  the  grand- 
father has  been  endowed — whether 
such  assignment  was  voluntary  or  was 
obtained  by  suit  against  the  son  and 
heir — if  tlie  widow  of  the  grandfather 
iv  subsequently  endowed,  the  widow  of 
the  father,  after  the  death  of  the  widow 
vihose  claim  was  paramount,  will  bf 
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entitled  to  be  restored  to  her  dower 
in  the  whole  premises ;  in  the  same 
manner  as  if  the  title  of  her  husband 
bad  been  conveyed  to  Iiim  by  the 
grandfather  in  his  lifetime,  instead  of 
coming  to  him  by  descent  subject  to 
the  immediate  right  of  his  mother  to 
a  life  estate  in  one  third  thereof.         ib 

(.  In  a  case  where  two  widows  are  claim- 
ing dower  as  against  the  infant  heir, 
in  the  same  part  of  the  estate,  simul- 
taneously, the  grandmother  is  to  be 
considered  as  first  endowed  of  one  third 
of  the  infant's  share ;  which  endow- 
ment, by  relation,  defeats  the  seisin  of 
the  father  of  the  infant,  from  the  time 
of  the  descent  oast  upon  him,  as  to 
that  third ;  and  the  mother  of  the  in- 
fant is  only  entitled  to  one  third  of  the 
other  two  third?,  as  her  dower.  ib 


E 

EVIDENCE. 

1  Upon  a  hearing  on  bill  and  answer, 
documentary  evidence  cannot  be  read 
to  show  facts  not  stated  in  the  plead- 
ings.   Anonymtms^  73 

i.  The  complainant,  in  a  suit  for  a  di- 
vorce, who  asks  for  a  decree  declaring 
the  children  of  the  defendant  illegiti- 
mate, must  produce  some  further  evi- 
dence of  his  non-access  than  the  mere 
fact  that  his  wife  was  living  in  adul- 
tery with  another  person.  Van  Aer- 
nam  v.  Van  Aernam,  375 

3.  The  answer  of  one  defendant  is  not 
evidence  against  his  co-defendant,  ex- 
cept in  those  cases  where  the  defen- 
dants are  either  legally  or  fraudulently 
combined  ;  so  as  to  create  a  unity  of 
interest  between  them.  Christie  v. 
Bishop,  105 

See  Admissions. 
Divorce,  1,  2. 


EXAMINATION. 

1.  Of  complainant,  as  a  witness. 
1  To  entitle  a  complainant  to  an  order 
authorizing  him  to  be  examined  as  a 
witness,  to  prove  the  facts  stated  in  his 
bill,  against  an  absent  defendant  who 
has  not  appeared  in  the  cause,  it  should 
be  stated  in  the  bill,  and  sworn  to,  that 

ToL.  I.  85 


the  complainant  has  not  the  means  of 
proving  the  matters  which  he  wishes 
to  establish,  except  by  his  own  oath, 
without  an  answer  and  discovery  from 
the  absent  defendant.  Anonymous,  408 

9.  Of  a  co-defendant  as  a  witness. 

2.  Upon  an  application  for  leave  to  ex- 
amine a  co-defendant  as  a  witness, 
there  must  be  an  affidavit  that  the 
person  proposed  to  be  examined  is  not 
interested  in  the  matter  to  which  he 
is  to  be  examined.  An  affidavit  of  the 
solicitor  that  he  is  advised  and  believes 
such  person  is  a  competent  witness,  is 
not  sufficient.  The  Avierican  Ltife 
Ins.  and  Trust  Co.  v.  Sackett,      585 

See  Witness, 

3.  Of  witnesses.    See  Costs,  33. 

4.  Of  defendant,  on  interrogatories. 

3.  Where  a  defendant  is  ordered  to  be 
examined  upon  interrogatories,  before 
a  master,  upon  a  report  that  his  third 
answer  is  insufficient,  he  is  not  entitled 
to  answer  the  interrogatories  by  written 
answers  to  be  drawn  up  by  his  counsel. 
But  he  must  attend  and  be  examined 
personally  by  the  master;  who  is  at 
liberty  to  repeat  the  interrogatories  un- 
til he  is  satisfied  that  they  are  fully 
answered  by  the  defendant.  Higbie  v. 
Brown,      '  ;I20 

5.  Of  defendant  under  order  of  referr  nee 
to  appoint  a  receiver. 

See  Creditor's  Bill,  21  to  24. 


^  EXCEPTIONS. 

I.  To  master's  report. 

1.  What  questions  can  be  raised  by. 

1.  It  is  irregular  for  a  party,  by  new  ex- 
ceptions to  a  master's  amended  report, 
to  raise  the  same  questions  which  have 
been  considered  and  decided  by  the 
court  on  the  exceptions  to  the  original 
report.     Clark  v.  Willoughby,         68 

2.  A  party  cannot,  by  excepting  to  a 
master's  report,  which  has  been  prop, 
erly  made  pursuant  to  the  instructions 
of  the  court  as  contained  in  the  order 
of  reference,  indirectly  review  the  de- 
cision of  the  court  in  giving  such 
instructions.  But  if  he  is  dissatisfied 
with  the  order  of  refwence,  he  must 
apply  for  a  re-hearing  hereof  directly, 
or  must  appeal.  ^  i6 
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2.  Farm  of. 

3.  Wliere  a  master  reports  that  an  answer 
IS  insufScient  in  the  matters  of  several 
exceptions  thereto,  and  the  defendant 
takes  but  one  general  exception  to  the 
report,  such  exception  cannot  be  sus- 
tained if  the  answer  is  insufScient  as 
to  the  matter  of  either  of  the  exceptions 
allowed  by  the  master.  And  this 
principle  applies  to  the  case  of  a  second 
answer  referred  upon  the  original  ex- 
ceptions, and  reported  insufficient  in 
the  matters  of  several  of  those  excep- 
tions.   Higbie  v.  Brown,  330 

i.  Where  either  of  the  exceptions  to  an 
answer  has  been  fully  answered,  and 
the  master  reports  that  the  answer  is 
msufficient  in  the  matter  of  that  and 
of  other  exceptions,  the  .defendant 
should  only  except  to  so  much  of  the 
master's  report  as  certifies  that  the  an- 
swer is  insufficient  in  respect  to  the 
exception  which  is  fully  answered-    ib 

5-  A  defendant  may  take  one  general 
exception  to  a  master's  report,  so  far 
as  it  is  against  him.  But  he  does  it  at 
his  peril,  if  it  is  found  that  his  excep- 
tion covers  too  much.  ib 

3.  When  they  will  not  lie. 

6.  N6  exception  can  be  taken  to  a  mas- 
ter's report  where  the  master  has 
merely  refused  to  disobqy  the  directions 
contained  in  the  order  of  reference. 
Clark  V.  Willoughby,  68 

7  The  remedy,  for  a  neglect  of  the  mas- 
ter to  execute  a  part  of  the  order  of 
reference,  is  not  by  excepting  to  his 
report,  but  by  a  motion  to  refer  the 
report  back  to  the  master,  to  amend  it 
in  that  respect  Stevenson  v.  Greg- 
ory, 72 

II.  To  master's  certificate. 

8.  Where  a  master  makes  a  certificate 
allowing  several  interrogatories  for  the 
examination  of  a  defendant,  and  the 
defendant  takes  but  one  general  ex- 
ception to  the  certificate,  it  seems  such 
exception  cannot  be  sustained  if  the 
certificate  is  proper  as  to  either  of  the 
interrogatories.  Higbie  v.  Brown,  320 

Ij.1.    To  ANSWER. 

9.  Where  a  defendant  has  submitted  to 
the  exceptions  taken  to  his  first  answer 
for  insufficiency,  or  they  have  been  al- 
lowed by  the  master,  upon  a  reference 
thereof,  it  is,  too  lat^  for  him,  upon  a 


reference  o  a  second  or  third  anewei 
upon  those  exceptions,  tJ  insist  that 
the  original  exceptions  were  not  well 
taken,  and  that  the  further  discovery 
called  for  is  immaterial.  ii 


EXECUTION. 

1.  Decree  need  not  contain  an  award  of, 

1.  The  statute  allows  the  court  of  chan- 
cery to  enforce  its  decrees  by  execu- 
tion. And  to  entitle  a  party  in  whose 
favor  a  decree  has  been  made,  to  an 
execution  thereon,  it  is  not  necessary 
that  the  decree  itself  should  contain  an 
award  of  anyexecution.  Thesuccess- 
ful  party  is  entitled  to  an  execution  as 
a  matter  of  right,  unless  the  decree 
itself  prohibits  the  issuing  of  an  execu- 
tion thereon.     Otis  v.  Formari,        31 

2.  Cannot  issue  against  a  bankrupt. 

2.  An  execution  cannot  issue  against  a 
party  who  has  been  discharged  under 
the  bankrupt  act,  and  whose  discharge 
is  a  bar  to  the  collection  of  the  dama- 
ges directed  to  be  paid  by  a  decree 
which  was  made  before  the  proceed 
ings  in  bankruptcy  were  instituted  ; 
although  the  amount  of  such  damages 
had  not  been  liquidated,  by  the  mastei; 
at  the  time  of  the  discharge  of  the  bank- 
rupt.    Boyd  V.  Vanderkemp,         273 

3.  Where  a  defendant  has  been  dis- 
charged under  the  bankrupt  act,  sub- 
sequent to  the  decree  against  him,  for 
a  debt  which  is  provable  under  the  act, 
it  is  irregular  for  the  complainant  to 
take  out  an  execution,  against  the  de- 
fendant, upon  such  decree  ;  without  a 
previous  application  to  the  court  for 
leave  to  issue  such  execution.  it 

4.  It  is  irregular  to  issue  an  execution, 
upon  a  judgment,  or  decree,  which  is 
prima  facie  discharged  by  a  bankrupt 
certificate,  so  as  to  be  no  longer  in  ex. 
istence  as  a  subsisting  debt  against  the 
defendant,  or  his  property  ;  without  a 
previous  application  to  the  court,  and 
upon  due  notice  to  the  discharged 
bankrupt.    Alcott  v.  Avery,  347 

5.  And  where  the  creditor  of  a  bankrupt, 
who  has  been  discharged  subsequent- 
ly to  the  decree,  issues  an  execut.on 
against  his  property  without  having 
taken  any  steps  to  test  the  validity  of 
such  discharge,  the  court  of  chancery 
will  grant  relief,  by  setting  the  execu- 
tion aside,  upon  motion.  ii 

See  BANKtDPTCT. 
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i.  Should  not  be  made  returnable  on 
Sunday. 

C.  It  is  irregular  to  make  an  execution 
returnable  on  Sunday.  But  in  general 
the  court  will  permit  process  thus  de. 
fective  to  be  amended,  in  order  to  pro- 
mote the  purposes  of  justice.  Boyd  V. 
Vanderkemp,  US 

4.  Where  to  be  returned  and  filed. 
See  Creditor's  Bill,  13. 

5   Praitice  on  setting  aside  far  irregu- 
larity. 

7.  Where  an  execution  was  set  aside  for 
irregularity,  the  court  directed  that  the 
defendants  should  not  be  permitted  to 
bring  an  action  against  the  complain- 
ant, or  his  solicitor,  for  any  thing  done 
under  it.  ib 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

I.   ACCXIUNTINO  BEFORE  SURROGATE.    , 

1.  Rendering  account. 
I.  The  rendering  of  an  account  to  the 
surrogate,  by  an  executor  or  adminis- 
trator, and  the  settlement  of  that  ac- 
count after  it  has  been  rendered,  are 
not  one  proceeding  ;  though  the  latter 
frequently  is  a  mere  continuation  of  the 
former  proceeding.  The  revised  stat- 
utes authorize  the  surrogate,  after  the 
expiration  of  eighteen  months,  to  make 
an  order  requiring  the  executor  or  ad- 
ministrator to  render  an  account  of  his 
proceedings.  And  such  order  may  be 
made  upon  the  application  of  a  person 
having  a  claim  upon  the  estate  of  the 
decedent,  either  as  creditor,  legatee,  or 
next  of  kin,  or  of  any  person  in  behalf 
of  a  minor  having  such  a  claim.  Or, 
it  may  be  made  by  the  surrogate,  by 
virtue  of  his  office,  and  without  any  ap- 
plication on  the  part  of  those  who  are 
interested  in  the  estate.  Westervelt 
V.  Gregg,  469 

8.  The  statute  also  directs  the  manner  of 
rendering  such  account ;  and  authori- 
zes the  examination  of  the  executor  or 
administrator  on  oath.  And  when 
that  is  done  it  completes  the  rendering 
of  the  account,  and  terminates  the  pro- 
ceeding ;  unless  the  executor  or  ad- 
ministrator has  asked  for  a  final  settle- 
ment of  the  account ;  or  some  person 
interested  in  the  estate  has  applied  for 
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the  payment  of  his  debt,  or  legacy,  oi 
distributive  share.  ib 

3.  Examining  executor  on  oath.]  An 
executor  or  administrator  may  be  ex- 
amined on  oath,  upon  the  were  render- 
ing of  an  account  by  him ;  but  such 
examination  must  be  before  the  surro- 
gate himself.  For  he  is  only  author- 
ized to  appoint  an  auditor,  to  examins 
and  report  upon  the  accounts,  whera 
there  is  to  be  a  settlement  of  the  ao. 
counts,  either  final  or  otherwise.         ii 

2.  Settling  account. 

4.  Where  an  executor  or  administrator 
applies  for  a  final  settlement,  the  surro- 
gate, after  the  account  has  been  ren- 
dered, is  authorized  to  adjust  and  settle 
the  same.  And  for  this  purpose,  any 
person  interested  in  the  estate  may  sur- 
charge, or  falsify  the  account ;  and 
witnesses  may  then  be  examined  in  re- 
lation to  the  matters  in  dispute  between 
the  parties.  And  in  such  cases,  the 
surrogate  may  refer  the  accounts  to  an 
auditor,  or  auditors,  to  examine  and  re- 
port thereon.  ib 

5.  Although  the  executor  or  administra- 
tor does  not  ask  for  a  final  settlement, 
by  any  proceeding  on  his  part,  the  sur- 
rogate has  power  to  decree  the  pay- 
ment of  debts,  legacies,  and  distributive 
shares,  out  of  the  funds  of  the  estate 
in  the  hands"  of  the  executor  or  admin- 
istrator, ib 

6.  Where  an  application  is  made  to  tho 
surrogate,  by  a  creditor,  or  by  a  legatee 
who  IS  entitled  to  a  legacy  of  a  speci- 
fied amount,  if  the  executor  or  adminis- 
trator denies  that  the  fund  in  his  hands 
is  sufficient  to  pay  that  and  all  other 
claims  which  are  entitled  to  a  prefer- 
ence, or  to  an  equality  in  payment,  the 
surrogate  is  authorized  to  adjust,  or 
settle,  the  account  of  the  executor  or 
administrator ;  for  the  purpose  of  ascer- 
taining whether  the  claimant  is  entitled 
to  a  decree  for  the  payment  of  the 
whole  of  his  debt,  or  legacy,  or  only  o{ 
a  part  thereof.  ib 

3.  Application  by  a  creditor,  legatee,  or 
next  of  kin,  far  an  account. 

7.  Where  the  executor  has  not  already 
rendered  his  account  to  the  surrogate, 
a  creditor,  or  legEftee,  who  seeks  fo( 
payment  of  his  debt,  or  legacy,  may, 
in  his  petition,  ask  fc  an  account,  and 
also  for  *he  naymeut  o''  »"(>'»  debt,  ol 
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legacy.  And  after  the  aoconnt  has 
'  been  rendered  if  its  correctness  is  dis- 
puted, the'  suj  legate  zmy  proceed  to 
,  settle  the  same,  so  far  as  concerns  the 
rights  of -those:  parlies,  and  may  make 
his  decree,  as  to  the  payment,  accord- 
ingly, ib 

B.  A  .residuary  legatee,  or  a  person  who 
is  entitled  to  a  distributive  share,  may 
also  proceed  in  the  same  manner,  to 
have  the  account  of  the  executor  or  ad- 
ministrator liquidated  and  settled ;  so 
as  to  obtain  his  residuary  or  distribu- 
tive share  of  the  estate  of  the  dece- 
dent, ib 

9.  Petition.]  But  in  either  case,  if  the 
applicant,  in  his  petition  to  the  surro- 
gate for  an  account,  has  not  asked  for 
the  payment  of  his  debt,  or  legacy,  or 
distributive  share,  but  merely  that  the 
executor  may  render  an  account,  he 
must  make  a  new,  or  further,  applica- 
tion to  the  surrogate,  stating  the  nature 
and  extent  of  his  own  claim  upon  the 
fund,  and  his  objections,  if  any,  to  the 
account  rendered  by  the  executor  or 
administrator  ;  and  asking  that  the  ac- 
count may  be  settled  and  adjusted,  and 
that  he  may  be  paid  the  amount  of  his 
claim,  or  so  much  thereof  as  he  may 
be  entitled  to,  out  of  the  fund  in  the 
nands  of  such  executor  or  administra- 
tor, ib 

10.  Where  the  petition,  presented  to  a 
surrogate  by  a  legatee,  asked  for  no  re- 
lief whatever  except  that  the  executor 
might  be  ordered  to  render  an  account 
according  to  law ;  Held  that  the  surro- 
gate having  granted  the  prayer  of  the 
petition,  his  jurisdiction  under  that 
petition  was  exhausted  ;  arid  that  no 
settlement  of  the  account  of  the  execu- 
tor could  properly  be  directed,  without 
the  presenting  of  a  new  or  farther  pe- 
tition, praying  for  the  settlement  and 
adjustment  of  the  account,  and  the 
payment  of  the  distributive  share  of 
the  petitioner.  ib 

11.  Where  share  belongs  to  a  married 
woman.]  Where  a  distributive  share 
of  the  estate  of  a  decedent  belongs  to 
a  married  woman,  the  petition  to  the 
surrogate,  asking  for  the  payment  of 
such  distributive  share,  must  be  pre- 
sented in  the  joint  names  of  such  mar- 
ried woman  and  her  husband  ;  and  not 
in  the  name  of  the  husband  alone,    ib 

13.  Oath  of  executor  to  account.]  Up- 
on  proceedings   before  the  surrogate, 


against  an  executor,  to  compel  iht 
renderinjf  of  an  account  by  him,  th« 
executu-  should  be  permitted  to  verify 
his  account  By  his  oath.  And  for  the 
protection  of  the  rights  of  others,  the 
surrogate  should  in  all  cases  requiiesuch 
account  to  be  rendered  on  oath.         ih 

13.  Ord-er  tliotexecvtor  render  accfmnU] 
An  order  may  be  granted  by  a  surrogate, 
after  the  expiration  of  eighteen  months 
from  tlie  time  letters  of  administration 
are  issued,  that  the  executor  or  admin- 
istrator render  an  account  of  his  pro- 
ceedings ;  upon  the  application  of  a 
creditor,  legatee,  or  next  of  kin  of  the 
decedent.  Or  such  an  order  may  bo 
made  by  the  surrogate  ex  officio,  with- 
out any  application  by  a  party  interest- 
ed in  the  estate.     Graiacap  v.  Fhyf'-, 

485 

14.  But  where  the  order  is  made  by  the 
surrogate  ex  officio,  the  proceedings 
are  different  from  what  they  are  when 
it  is  made  upon  the  application  of  some 
person  interested.  In  the  first  case,  it 
may  sometimes  be  proper  for  the  sur- 
rogate to  make  an  absolute  order  in 
the  tirst  instance ;  as  it  is  a  matter 
resting  in  his  discretion  whether  he'  will 
require  an  account  of  the  administra- 
tion of  the  estate,  although  no  person 
interested  thinks  proper  to  institute  a 
suit  for  that  purpose.  It  is  a  proper 
exercise  of  such  discretion  for  the  sur- 
rogate ex  officio,  to  require  an  account 
from  the  executor  or  administrator, 
whenever,  in  his  opinion,  the  rights  of 
minors,  who  are'interested  in  the  estate 
as  legatees  or  next  of  kin,  render  such 
an  account  advisable.  ib 

15.  Notice  to  guardians  ^c.  of  minors.] 
On  the  rendering  of  such  an  account, 
if  it  appears  that  the  executor  or  ad- 
ministrator has  money  in  his  hands  be- 
longing to  minors,  the  surrogate  should 
notify  the  guardians,  or  relatives  of  the 
minors  of  the  fact ;  so  that  the  fund 
may  be  received  and  properly  invested 
for  tlie  benefit  of  those  to  whom  it  be- 
longs! ib 

16.  Notice  to  executor.]  But  in  the  casa 
of  an  application  by  or  on  behalf  of  a 
person  claiming  to  bq  interested  in  the 
estate,  as  a  creditor,  legatee,  or  next  of 
kin,  an  absolute  order  to  account 
should  not  be  made  in  the  first  instance, 
and  without  notice  of  the  application 
to  the  executor  or  administrator.       ii 

17.  Citation  to  show  cause.]  The  surra 
gate,  upon  the  presenting  of  the  peti'ios 
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for  an  account,  in  such  a  case,  should 
lircct  the  executov  or  administrator  to 
be  cited  to  appear  and  show  cause,  at 
a  specified  time,  why  an  order  that  he 
render  an  account  of  his  proceedings 
should  not  be  granted ;  so  as  to  give 
him  ai:  opportunity  to  object  that  the 
aSidavit,  as  to  the  debt  claimed  to  be 
due  to  the  applicant,  is  insufficient,  or 
that  he  is  not  interested  in  the  estate 
as  a  legatee,  or  as  next  of  km,  &c. 
And  the  party  cited  may  show,  in  an- 
swer to  such  application,  that  the  right 
of  the  applicant  to  an  account  is  bar- 
red by  a  release  or  otherwise.  ib 

16.  Order  for  an  inventory  and  account — 
Validity  and  amount  of  debt.]  As  a* 
general  rule,  however,  if  a  creditor 
swears  positively  to  a  debt  due  to  him 
from  the  decedent,  he  will  be  entitled 
to  an  order  for  an  inventory,  and  an 
account  of  the  estate.  And  the  surro- 
gate will  not  proceed  to  try  the  validity 
of  the  debt,  or  inquire  as  to  the  amount 
thereof,  upon  a  mere  application  for  an 
account ;  where  the  petitioner  does  not 
pray  for  the  payment  of  the  debt,      ib 

i  9.  What  interest  applicant  must  have.'] 
Even  a  contingent  interest  in  the  estate 
is  sufficient  to  entitle  the  party,  having 
such  interest,  to  an  order  that  the  ex- 
ecutor or  administrator  render  an  ac- 
count, ib 

20.  Cannot  be  calted'to  account  as  trus- 
tees.] Where  executors  hold  a  fund  not 
in  their  character  of  executors,  but  as 
trustees,  they  cannot  be  called  to  ac- 
count before  the  surrogate  in  relation 
to  the  execution  of  the  trust.  In  the 
matter  of  Van  Wyck,  565 

II.  When  not  bound  to  pay  interest. 

SI.  Where  an  executor  is  liable  to  be 
called  upon  at  any  time,  by  a  legatee, 
for  the  amount  of  his  legacy,  so  that 
such  executor  cannot  safely  invest  the 
money,  he  will  not  be  required  to  pay 
interest  thereon ;  in  the  absence  of 
any  proof  that  he  has  mingled  the  trust 
fund  with  his  own  moneys,  or  that  he 
has  used  it  in  any  way  so  as  to  make 
it  produce  interest.    Burtis  v.  Dodge, 

77 

S3.  Where  no  time  is  fixed  in  a  will  for 
the  payment  of  a  legacy,  it  is  payable 
at  the  expiration  of  one  year  from  the 
time  of  the  testator's  death,  and  will 
not  commence  drawinsr  interest  until 
that  time.  ib 


III.  Allowances  and  Commissions. 

23.  An  executor  is  not  entitled  to  charge 
the  estate  with  a  counsel  fee,  paid  bv 
him  upon  the  final  settlement  of  hia 
account  before  the  surrogate  ;  or  for 
drawing  up  his  accounts  in  a  proper 
and  legal  form  on  such  final  settle- 
ment, ib 

94.  A  surrogate  is  not  authorized  to  make 
an  arbitrary  allowance  to  an  executor, 
in  lieu  of  the  compensation  directed  by 
the  statute  to  be  paid  to  advocates  and 
proctors  in  surrogates'  courts ;  where 
the  same  is  to  be  paid  as  costs  in  the 
suit,  either  by  the  adverse  party,  or  out 
of  the  fund  in  litigation.  ib 

25.  An  executor  is  not  entitled  to  com- 
missions on  the  share  of  a  legatee, 
which  share  the  will  directs  to  be  de- 
ducted from  the  valuation  of  a  farm, 
specifically  devised  to  the  legatee,  upon 
his  paying  to  the  executors  the  residue 
of  the  appraised  value  of  such  farm,  ib 

IV.  What  evidence  they  may  require 

OF  JUSTICE  OF  CLAIMS. 

26.  What  evidence  may  be  required  by 
an  executor,  of  the  justice  of  a  claim 
presented  against  the  decedent's  estate. 
Williams  v.  Harden,  2i»a 

V.  Executors  appointed  in  other 

STATES. 

1.   Their  rights  here. 

27.  It  seems  that  executors  duly  appoint- 
ed in  another  state,  have  a  right  to  take 
charge  of  and  control  personal  property 
of  the  testator  situated  here ;  where 
there  is  no  conflicting  grant  of  letters 
testamentary  in  this  state.  Brown  v. 
Brown,  189 

2.  When  to  be  cited  to  takeout  letters  here. 

28.  Where  stocks  are  held  in  this  state 
by  a  citizen  of  another  state,  at  the 
time  of  his  death,  and  he  dies  in  that 
state,  leaving  a  will  executed  there, 
the  remedy  of  his  residuary  legatee,  if 
he  wishes  to  obtam  ihe  proceeds  of 
such  stocks  and  the  dividends  which 
have  accrued  thereon,  after  the  debts 
and  general  legacies  of  the  testator 
have  been  paid,  is  to  o'.te  the  executors 
to  prove  the  will  and  t  j  take  out  letters 
testamentary  thereon  .i  this  state  ;  and 
if  they  neglec  t  to  do  so,  to  have  him- 
self, or  some  other  person,  appointed 
administrator  with  the  will  annexed, 
here.  H 
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3.  Wnetfitfr  oney  c!<n  be  called  to 
account  nere. 

29.  Whethei,  upon  a  bill  filed  before  the 
chancellor  himself,  the  court  will  en- 
tertain a  suit  to  call  foreign  executors 
or  administrators  to  account;  where  the 
executor  or  administrator  is  within  the 
jurisdiction  of  tlie  courts  of  the  state 
where  he  was  appointed,  and  where 
there  is  nothing  in  the  bill  to  show  that 
the  complainant  has  not  a  full  and  per- 
fect remedy  in  those  courts  ?  Qnare.  ib 

30.  As  a  general  question  of  expediency, 
it  seems  that  persons  having  claims 
upon  a  decedent's  estate  should  be 
compelled  to  resort  to  the  courts  of  the. 
country  where  the  decedent  was  domi- 
ciled, and  where  the  personal  repre- 
Bi^ntatives  of  such  estate  were  appoint- 
ed ;  especially  where  the  claimants  are 
not  creditors,  but  stand  in  the  charac- 
ters of  legatees  or  distributees  of  the 
decedent.  ib 

31.  The  statute  gives  to  the  executor,  or 
the  administrator  with  the  will  annex- 
ed, who  may  be  appointed  in  this  state, 
and  to  him  only,  the  right  to  call  the 
foreign  executor  to  account,  for  the 
wrong  done  to  the  estate.  ib 

VI.  Their  rights  and  powers,  gene- 

rally. 

32.  It  seems,  if  the  court  of  chancery 
discharges  one  of  several  executors 
without  appointing  a  new  trustee  in 
his  place,  the  remaining  executors 
would  not  be  authorized  to  execute  a 
power  in  trust  to  sell  the  testator's  real 
estate ;  so  as  to  give  a  good  title  to 
purchasers.  In  the  matter  of  Fon 
Wyck,  565 

33.  None  of  the  provisions  of  the  revised 
statutes  authorize  a  part  of  the  execu- 
tors, to  whom  a  joint  power  is  given  by 
the  testator,  to  execute  the  same,  so  as 
to  transfer  a  good  title  to  the  purchaser, 
where  one  of  those  to  whom  such  joint 
power  was  given  has  been  discharged 
from  his  trust  by  the  court  of  chancery, 
after  he  accepted  the  trust,  and'  had 
duly  qualified  as  executor.  ib 

34.  The  court  of  chancery  has  no  power 
to  appoint  an  executor.  to 

VII.  ReSIQNATIO.'J  and   DISOIIARaE  OF. 

35.  It  seems,  the  power  given  to  the  court 
of  chancery,  upon  petition,  to  accept 

■  tlie  resignation  of  a  trustee  and  to  dis- 


charge hin  from  his  trust,  in  certain 
cases,  does  not  extend  to  the  case  of  an 
executor,  sc  far  as  relates  to  his  power 
to  sue  far  ai  d  collect  debts  dun  to  tho 
testator ;  or  as  relates  to  his  liability  tu 
creditors,  legatees,  and  next  of  kin,  on 
account  of  the  personal  estate  which 
may  have  come  to  his  hands.  ib 

36.  Where  a  testator,  by  his  will,  created 
a  trust  as  to  certain  distributive  shares 
of  a  mixed  fund,  consisting  of  the  per- 
sonal estate  and  the  proceeds  of  the 
real  estate,  which  shares  he  directed 
his  executors  to  invest,  as  trustees  for 
certain  persons,  for  their  respective 
lives,  and  then  to  pay  over  the  principal 
to  their  appointees  by  will,  or  in  default 
of  such  appointment,  to  those  who 
might  be  tlieir  heirs  or  next  of  kin  at 
the  termination  of  their  respective  life 
estates :  Held,  that  where  the  duties 
which  belonged  to  the  executors,  in 
their  character  of  executors  merely, 
had  been  fully  discharged,  and  the  di- 
vision of  the  estate  made,  the  court  of 
chancery  had  the  power  to  accept  the 
resignation  of  one  of  such  executors 
and  to  appoint  another  in  his  place,  as 
one  of  the  trustees  to  hold  the  funds 
set  apart  for  the  legatees  of  the  tes- 
tator, ib 

Coats.     See  Costs,  2  to  5 


FEIGNED  ISSUE. 
iSee  Idiots  &c. 

FORECLOSURE  SUITS. 

1 .  Affidavit  of  merits. 

1.  The  aSidavit  of  merits,  in  amortgaga 
case,  under  the  91st  rule,  need  not  be 
made  by  the  defendant  himself.  It  is 
sufficient  if  it  be  made  by  his  ^licitor 
Banks  v.  Walker,  74 

2.  Parties. 

2.  The  heirs  of  a  subsequent  mortgage* 
are  not  necessary  parties  to  a  bill  tc 
foreclose  a  prior  mortgage  ;  the  execu- 
tor of  the  decedent  representing  hii 
rights  as  second  mortgagee.  Shaw  v 
McNish,  32£ 

3.  A  person  who  sells  a  bond  and  mor* 
gage  for  le«a  than   the  amount  dM 
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thereon  ;  and  actually  guaranties  the 
payment  of  the  whole  debt,  is  liable  to 
be  made  a  party  to  a  bill  of  foreclosure 
in  this  court;  and  the  complainant 
may  have  a  decree  over  against  him 
for  the  deficiency,  if  any  there  be,  to 
the  extent  of  the  money  paid  on  the 
Bale,  with  legal  interest  theieon.  Jones 
V.  Stienbergh,  250 

i.  Where  it  appeared,  in  a  suit  brought 
by  the  assignee  of  a  mortgage  to  fore- 
close Ihe  same,  that  it  was  the  intention 
of  thd  assignor  to  give  to  such  assignee 
the  right  to  receive  the  moneys  due 
upon  the  mortgage,  and  to  foreclose  in 
his  own  name,  and  to  apply  the  pro- 
ceeds of  the  mortgage  to  the  payment 
of  certain  debts  for  which  the  com 
plainant  was  holden  as  thesurety  for  the 
assignor ;  Heid  that  a  decree  in  such 
suit  would  be  a  perfect  protection  to  the 
defendants  therein,  and  to  those  who 
might  -become  purchasers  under  the 
decree,  against  any  claim  of  the  as- 
signor or  of  the  creditors  whose  debts 
were  thus  provided  for  ;  and  that  it  was 
unnecessary  to  make  the  assignor,  or 
the  creditors,  parties.  Christie  v.  Her- 
rick,  254 

5.  Where  a  mortgage  is  assigned  as  a 
mere  security  for  the  payment  of  a 
debt,  or  where  but  a  part  of  the  mort- 
gage debt  is  assigned  to  the  complain- 
ant, the  assignor  is  a  necessary  party 
to  a  bill  filed  to  foreclose  such  mort- 


gage- 


ib 


6.  But  where  there  is  an  absolute  and 
unconditional  assignment  of  a  bond 
and  mortgage,  and  the  assignee  subse- 
quently files  a  bill  to  foreclose  the 
mortgage,  it  is  not  necessary  to  make 
the  assignor  a  party.  ib 

7.  The  same  principle  is  applicable,  it 
seems,  to  the  case  of  an  absolute  as- 
signment of  a  bond  and  mortgage  to  a 
third  person  in  trust,  to  collect  the 
amount  due  thereon,  and  apply  the 
same  to  the  payment  of  the  debts  of  the 
assignor.  ib 

3.  Set.off. 

8.  A  defendant  in  a  foreclosure  suit  is  not 
entitled  to  have  set  off,  against  the 
mortgage  debt,  an  unliquidated  claim 
for  damages  upon  an  injunction  bond 
whicn  was  given  subsequent  to  the 
commencement  of  the  suit.  Thompson 
V.  Ellsworth,  624 


4.  Decree. 

9.  It  is  a  matter  of  course,  on  making  a 
decree  of  foreclosure  and  for  the  sale 
of  the  mortgaged  premises,  upon  a 
mere  suggestion  that  separate  portions 
of  such  premises  are  held,  or  claimed, 
by  different  persons,  under  conveyan- 
ces or  mortgages  which  arc  subsequsnt 
to  the  mortgage  to  the  complainant,  to 
insert  provisions  in  the  decree  which 
will  enable  the  master  to  sell  in  such  a 
manner  as  to  protect  the  equitable 
rights  of  the  defendants  respectively. 
The  New-York  Life  Ins.  ^  Trust  Co. 
V.  Milnor, ,  353 

10.  Under  the  usual  provision  inserted  in 
decrees  in  such  cases,  if  the  grantee  of 
a  portion  of  the  premises  is,  by  virtue 
of  his  conveyance,  entitled  to  a  right 
of  way,  or  other  easement,  in  the  resi- 
due of  the  premises  which  belonged  to 
his  grantor  subsequent  to  such  convey- 
ance, it  will  be  a  matter  of  course  for 
the  master  to  sell  such  residue  subject 
to  the  right  of  way,  &c.  in  favor  of  the 
owner,  or  purchaser,  of  the  dominant 
tenement,  and  of  the  heirs  and  assigns 
of  such  owner  or  purchaser.  ib 

11.  Where  it  is  suggested,  at  the  time 
when  the  decree  of  foreclosure  and  sale 
is  applied  for,  that  the  mortgaged  prem- 
ises are  held  by  the  several  defendants 
in  parcels,  the  proper  direction,  to  be 
inserted  in  the  decree,  is  that  if  itrshall 
appear  to  the  master  who  makes  the 
sale  that  separate  parcels  of  the  mort- 
gaged premises  liave  been  conveyed, 
or'  encumbered  by  the  mortgagee,  or  by 
those  claiming  under  him  subsequently 
to  the  lien  of  the  complainant's  mort- 
gage, such  master  shall  sell  the  mort- 
gaged premises  in  parcels, in  the  inverse 
order  of  their  alienation  ;  and  accord- 
ing to  the  equitable  rights  of  the  par- 
ties as  such  subsequent  grantees  or  in- 
cumbrancers, as  such  rights  shall  be 
made  to  appear  to  the  master.  ib 

12.  A  person  who  has  secured  the  pay- 
ment of  a  part  of  the  mortgage  debt,  by 
his  personal  lobligation,  is  within  the 
equity  of  the  provision  of  the  revised 
statutes  authorizing  the  court  of  chan- 
cery to  make  a  decree  against  a  third 
person  who  l"!  liable  for  the  mortgage 
debt ;  and  may  be  decreed  to  pay  the 
deficiency,  if  the  mortgaged  premises 
do  not  sell  for  sufficient  to  pay  so  much 
of  the  debt  as  he  has  guarantied  the 
payment  of,  and  including  the  costs  of 
foreclosure  and  sale.  Jones  v.  Stien- 
bergh, aso 
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5.  Rights  of  purchaser  from  defendant. 

13.  Rights  of  a  purchaser  from  a  defen- 
dant in  a  foreclosure  suit,  who  purcha- 
ses after  decree  pro  confesso.    Bank 
'  of  Utica  V.  Finch,  75 

See  Costs,  15  to  22. 
Jurisdiction,  4,  12. 
Receiver. 


FRAUD. 

1.  In  cases  of  fraud,  a  court  of  equity  has 
jurisdiction,  although  the  party  seeking 
its  aid  might  have  obtained  rehef  in  an 
action  at  law.   Bradley  v.  Bosley,  125 

2.  It  is  a  settled  principle  of  equity,  in  all 
cases  of  fraud,  that  if  the  'party  who 
has  been  defrauded  is  entitled  to  come 
into  this  court  for  any  relief,  arising 
out  of  the  contract  as  to  which  he  has 
been  defrauded,  and  where  it  is  neces- 
sary for  him  tn  allege  and  establish  the 
fraud  in  order  to  obtain  such  relief,  he 
may  obtain  full  relief  here,  without  re- 
sorting to  a  suit  at  law  ;  although  as 
to  a  part  of  the  relief  claimed,  he  had 
a  perfect  remedy  in  an  aption  at  "law 
for  damages.  ib 

3.  Where,  by  the  fraud  of  the  vendee,  a 
part  of  the  price  of  the  estate  sold  in 
fact  remains  unpaid,  although  the  ven- 
dor supposed  he  had  been  paid  in  full 
at  the  time,  there  is  no  waiver  of  the 
equitable  lien  of  the  vendor  for  the  part 
of  the  price  that  actually  rem"iined  un- 
paid, ib 

iS«e  Agreement. 

Vendor  and  Fdrchaser. 


G 

GRANT. 

iSec  Bridges. 

GUARANTY. 

See  Foreclosure  suit,  3. 

H 
HABITUAL  DRUNKARDS. 

See   Il'IOTS,  I  UNATICB,  &c. 


IIEA.RING. 

1.  Upon  the  argu  nent  of  a  cause  befor< 
a  vice  chancelUir,  it  is  the  duty  of  each 
party  to  furnish  his  opponent  with  a 
copy  of  his  points,  and  also  to  have  a 
copy  marked  bj'  the  clerk.  Bealiy  v. 
McNaughton,  319 

2.  Copies  of  the  points  made  by  each? 
party,  on  the  h(!arjng  before  the  vice 
chancellor,  should  be  furnished  to  the 
chancellor  upon  the  appeaL         ,       ib 


HEIRS. 

1.  Heirs,  who  are  liable  to  creditors  of 
their  ancestor  in  consequence  of  lands 
having  descended  to  them,  must  be 
sued  jointly,  for  such  liability,  and  not 
separately.     Cassidy  v.  Cassidy,  467 

2.  Where  there  is  a  fund  in  court  be- 
longing to  infants,  the  chancellor,  as 
the  guardian  and  protector  of  their 
rights,  may,  in  his  discretion,  upon  a 
summary  application^  order  it  to  be  ap- 
plied for  the  payment  of  any  just  claim 
against  the  infants.  Or,  if  the  claim 
is  contested,  or  is  doubtful,  he  may  re- 
quire the  claimant  to  establish  hia 
right  by  suit  against  the  infants  ;  or 
upon  a  reference  to  a  master.  ib 

.  But  where  an  adult  heir,  whose  share 
of  a  fund  is  in  court,  Els  well  as  tha 
infant  heirs,  is  liable  to  contribute  to- 
wards the  payment  of  the  debts  of  the 
ancestor,  the  creditors  should  be  left  to 
proceed  in  the  usual  way,  by  suit 
against  all  of  the  heirs  jointly.  v& 

See  Jurisdiction. 


HUSBAND  AND  WIFE 

I.  Marriage  settlement. 

1.  Wife's  separate  estate,  how  far  bount 
by. 

1.  The  general  personal  estate  of  a  femala 
infant  is  bound  by  a  settlement  mads 
upon  her  marriage,  where  the  property 
is  of  such  a  character  that  the  husband 
would  become  entitled  to  it  immedi- 
ately, upoi  the  manic  ge,  were  it  not 
for  such  settlement.  Strong  v.  W(7- 
kin,  9 

2.  And  in  cases  where  the  husband  takei 
the  legal  title  to  his  irife's  personal  e» 
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tate,  by  virtue  of  the  marriage,  charged 
with  her  equity,  such  a  settlement 
made  by  him,  even  after  the  marridge, 
with  power  to  her  to  dispose  of  the 
property  by  will,  would  be  binding  upon 
the  wife's  equitable  interest  in  the  prop- 
erty ;  the  husband  being  entitled  to  the 
immediate  possession  and  absolute  con- 
trol of  such  property,  upon  making  a 
reasonable  provision  for  the  wife  and 
her  children.  ib 

3.  Husband,  when  bound  by. 

3.  Where  the  husband  takes  the  legal 
litle  to  his  wife's  personal  estate,  iDy 
virtue  of  the  marriage,  charged  with 
her  equity,  a  settlement  made  by  him, 
even  after  the  marriage,  with  power  to 
her  to  dispose  of  the  property  by  will, 
would  at  law  be  binding  upon  him,  in 
the  event  of  his  surviving  her.  ib 

II.  Ability  of  wife  to  make  a  will,  or 

EIECCTE  a  POWER. 

4.  The  article  of  the  revised  statutes  rel- 
ative to  wills  of  personal  property,  and 
the  probate  of  them,  which  provides 
that  every  male  person  of  the  age  of 
eighte.en  years  and  upwards,  and  every 
female  not  being  a  married  woman,  of 
sixteen  years  or  upwards,  of  sound 
mind,  &c.  and  no  others,  may  execute 
a  will  of  his  or  her  real  or  personal  es- 
tate, does  not  prevent  the  execution  by 
a  feme  covert  of  a  power  of  appoint- 
ment of  personal  estate,  by  will,  where 
the  legal  title  of  such  estatp  is  in  trus- 
tees with  power  to  her  to  appoint  the 
same  by  an  instrument  in  the  nature 
of  a  will.  ib 

5.  A  will  of  personal  property,  made  by 
an  infant  feme  covert,  previous  to  the 
revised  •  statutes,  is  a  good  execution 
of  a  power  of  appointment  under  a 
marriage  settlement  authorizing  her, 
at  her  decease,  to  dispose  of  the  capi, 
tal  of  the  fund  in  such  manner  as  she 
might  by  will  direct ;  although  her 
death  did  not  take  place  until  after  the 
revised  statutes  went  into  operation,  ib 

6.  Under  the  article  of  the  revised  stat- 
utes relative  to  powers,  a  married  wo- 
man may  execute  a  power,  either  by 
grant  or  by  devise,  according  to  the 
authority  given  by  such  power.  ib 

'.  The  testamentary  instrument  which  a 
married  woman  executes  under  a  power 
of  appointment,  either  as  to  her  real  or 
personal  estate,  is  not  strictly  a  will ; 
nor  does  it  operate  as  such  in  the  prop- 
er legal  sense  of  the  term.     It  operates 

Vol.  I.  S6 


as  an  appointment ;  and  the  devisee  oi 
legatee  takes  the  properly  by  the  force 
of  the  power.  ib 

8.  A  feme  covert  cannot,  under  the  pro- 
visions of  the  revised  statutes,  nake  a 
will  of  her  general  personal  estate,  du- 
ring coverture  ;  founded  upon  the  mere 
assent  of  the  husband  to  the  making 
of-  such  will.     Moehring  v.  Mitchell, 

264 

9.  And  it  seems  that  she  cannot  dispose 
of  her  separate  estate  by  will,  unless 
such  will  is  made  in  pursuance  of  a 
power,  either  beneficial  o-  in  trust,  to 
dispose  of  her  separate  estate  by  will, 
or  by  a  testamentary  instrument  in  the 
nature  of  a  will.  ib 

10.  But  a  feme  covert  having  personal  es- 
tate conveyed  to  her  separate  use,  with 
an  express  power  to  dispose  of  it  by  will 
at  her  death,  may  make  a  will,  or  an 
instrument  in  the  nature  of  a  will ;  for 
the  purpose  of  appointing,  or  disposing 
of  such  property,  in  pursuance  of  such 
power.  ib 

III.  Wife's  interest  in  trust  prop- 
erty. 

11.  As  a  feme  covert  cannot  create  a 
debt  which  will  be  binding  upon  her 
personally,  her  interest  in  the  future 
rents  and  profits  of  real  estate,  cannot 
be  reached  by  a  creditor's  bill  undei 
the  provisions  of  the  57th  section  of 
the  article  of  the  revised  statutes  rela- 
tive to  uses  and  trusts.  L'Amoureux 
V.  Van  Rensselaer,  34 

12.  And  as  she  cannot  pledge  or  create 
a  charge  upon,  her  interest  in  the  rents 
and  profits  or  income  of  trust  property^ 
in  anticipation,  and  as  she  cannot  con  - 
tract  a  persona]  liability  upon  which  a 
judgment  can  be  recovered,  her  interest, 
even  in  the  surplus  income  which  is  not 
necessary  for  her  support,  cannot  be 
reached,  except  for  a  debt  contractea 
before  marriage.  ib 

IV.  Wife's  power  to  make  a  contract 

OF  INSURANCE. 

13.  Where  a  married  woman  procured  a 
policy  of  insurance,  upon  the  life  of  her 
husband,  in  her  own  name,  and  for  her 
sole  use,  as  authorized  by  the  act  ot 
April,  1840,  the  insurance  money  being 
made  payable  to  her  children  in  case 
she  should  die  before  her  husband,  and 
subsequently  both  husband  and  wife, 
and  their  only  child ,  perished  at  sea" 
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by  the  same  disaster,  and  probably  at 
the  same  moment ;  ■  Held,  that  the  act  of 
April,  1840,  did  not  extend  to  the  case; 
and  that  this  contract  of  insurance 
stood  upon  the,  same  footing  as  any 
other  contract  made  by  a  feme  covert, 
in  her  own  name,  in  the  lifetime  of  her 
husband,  and  without  the  intervention 
ofatrnstee.  Moehring  v.  Mitchell,  264 

V.  Suits  upon  bonds  &c.  given  to  wife. 

14.  At  common  law  the  husband  may 
sue  upon  bonds,  notes,  and  other  con- 
tracts for  the  payment  of  money,  given 
to  the  wife  during'  coverture,  either  in 
his  own  name,  or  in  the  name  of  him- 
self and  wife  jointly ;  at  his  election,  ib 

15.  Where  Hfe  elects  to  treat  them  as  his 
own,  by  bringing  a  suit  in  his  own 
name  only,  the  judgment  will  bclbng 
to  his  personal  representatives,  although 
his  wife  survives  him.  But  if  he  sues 
in  their  joint  names,  the  judgment  will 
belong  to  her,  by  survivorship,  if  he 
dies  ^rst.  ib 

IS.  Where  a  bond  or  other  security  is 
taken  in  the  name  of  a  married  woman, 
during  coverture,  the  husband  may 
elect  to  treat  it  as  his  own  property, 
and  may  bring  a  suit  thereon  in  his 
own  name  ;  or,  he  may  treat  it  as  the 
property  of  the  wife,  and  bring  a  suit 
in  the  name  of  both.  Thompson  v. 
Ellsworth,  624 

17.  Where  a  distributive  share  of  the  es- 
tate of  a  decedent  belongs  to  a  married 
woman,  the  petition  to  the  surrogate, 
asking  for  the  payment  of  such  share, 
must  be  presented  in  the  joint  names 
of  such  married  woman  and  her  hus- 
band, and  not  in  the  name  of  the  hus- 
band alone.  Westei-velt  v.  Gregg,   469 

VI.  Wife's  right  bv  suRvivoRsmp. 

18.  Where  the  consideration  of  a  bond, 
or  other  security  taken  in  the  name  of 
the  wife,  has  proceeded  from  her  or  her 
estate,  or  where  it  was  the  gift  of  a 
third  person,  if  the  husband  does  not 
dispose  of  such  security,  or  collect  the 
money  due  thereon,  or  proceed  to  judg- 
ment thereon  in  his  own  name  during 
his  lifetime,  it  seems  the  debt  will  be- 
long to  her,  by  survivorship,  if  .she  out- 
lives him.    Moehring  v.  Mitchell,  264 

VII.  Suit  by  husband,  for  a  separation. 

19.  To  sustain  a  bill,  by  a  husband 
against  his  wife,  for  a  separation  from 


bed  and  board,  under  the  provisions  ol 
the  laih  section  of  the  act  of  the  10th 
of  April,  1824,  it  is  not  sufficient  foi 
him  to  show  a  single  act  of  violence  on 
her  part,  towards  him,  or  even  a  series 
of  such  acts ;  so  long  as  there  is  nr 
reason  to  suppose  that  he  will  not  be 
able  'o  protect  himself,  and  hip  family, 
by  a  proper  exercise  of  his  marita 
power.     Perry  \.  Ferry,  8U 

20.  In  such  a  suit  it  is  material  that  the 
husband  should  establish  such  a  con- 
tinued course  of  bad  conduct  on  ,the 
part  of  the  wife,  towards  himself  and 
those  who  are  under  his  protection  and 
care,  as  to  satisfy  the  court  that  it  is 
unsafe  fop  him  to  cohabit  or  live  with 
her.  Hence,  it  is  not  impertinent  to 
state,  in  a  bill  of  this  nature,  acts  of 
violence  and  misconduct,  on  the  part 
of  the  defendant,  towards  the  complain- 
ant's children  and  other  members  of 
his  family.  ib 

VIII.  Agreements  between. 

21.  An  agreement  between  husband  and 
wife,  as  to  the  custody  of  their  children, 
made  previous  to  a  decree  for  divorce, 
will  not  have  a  controlling  influence 
upon  the  decision  of  the  court  with  re- 
spect to  fhe  care  and  custody  of  such 
children.     Cook  v.  Cook,  639 


IDIOTS,  LUNATICS  AND  HABIT 
UAL  DRUNKARDS. 

1.  Notice  to  lunatic,  of  execution  of- 
commission. 

1.  A  person  proceeded  against  as  a  luna- 
tic, except  in  cases  of  confirmed  anc 
dangerous  madness,  is  entitled  to  rea- 
sonable notice  of  the  time  and  place  of 
executing  the  commission,  and  a  rea- 
sonable time  to  produce  his  witnesses 
before  the  jury.  But  it  is  not  neces- 
sary that  notice  should  be  served  on 
him  personally  where  it  is  evident  he 
keeps  out  of  the  way  to  avoid  service 
of  the  notice.  Jn  the  matter  of  Rvs  ■ 
sell,  38 

2.    Inspection  of  lunatic  by  jury. 

2.  The  jury ,  upon  the  execution  of  a  com- 
mission of  lunacy,  have  a  right  to  in- 
spect and  examine  the  lunatic ;  and 
they  should  do  so,  in  every  case  of 
doubt,  when  practicable.  ih 

3.  Order  to  prodvce.]  In  such  caset 
they  should  direct  the  person  at  nbosa 
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custody  the  lunatio.  is,  to  produce  him, 
or  to  permit  him  to  attend  before  them. 
Aiid  when  such  an  order  is  made, 
either  by  the  court  or  by  thccommis- 
aioners,  the  person  who  prevents  the 
attendance  of  the  lunatic  before  the 
commissioners  and  jury  will  do  it  at 
his  peril.  ib 

3.  Discharge  of  inquisition  by  court. 
L  This  court  has  a  right  to  discharge  an 
inquisition  of  lunacy,  upon  a  mere  ex- 
amination of  the  alleged  lunatic,  in 
connection  with  the  evidence  produced 
before  the  jury ;  without  subjecting  him 
to  the  expense  of  an  issue  or  a  traverse, 
where  upon  such  an  earamination  and 
evidence  it  is  evident  that  the  jury 
erred.  ib 

5.  But  where  no  change  has  taken  place 
in  the  situation  of  the  lunatic,  since  the 
execution  of  the  commission,  it  must 
be  a  very  clear  case  of  mistake,  or  of 
undue  prejudice  on  the  part  of  the  jury, 
to  authorize  the  court  to  do  so.  ib 

6  The  court  will  not  discharge  an  inqui- 
sition upon  ex  parte  affidavits,  contra- 
dicting the  finding  of  the  Jury,  without 
any  excuse  being  given  for  neglecting 
to  produce  the  deponents  as  witnesses 
before  the  commissioners.  ib 

4  Feigned  issue. 

7  Although  it  is  not  a  matter  of  course 
to  allow  a  feigned  issue,  in  a  lunacy 
case,  when  asked  for,  it  is  proper  to 
allow  it  whenever  the  court  entertains 
a  reasonable  doubt  as  to  the  justice  of 
the  finding  of  the  jury,  upon  the  exe- 
cution of  the  commission.  ib 

5.  Committee. 
8.  Bond.]  The  bond  given  by  the  com- 
mittee of  a  lunatic  or  an  habitual 
drunkard  should  be  made  payable  to 
the  people  of  the  state,  or  to  the  regis- 
ter or  clerk  in  whose  office  it  is  U)  be 
filed.     In  the  matter  of  White^         43 

S.  When  court  will  Tiot  restrain  hhn,  by 
injunction.]  Where  a  bill  was  filed 
against  the  committer  of  a  lunatic,  to 
correct  an  alleged  error  in  the  amount 
of  a  mortgage,  taken  by  the  committee 
upon  the  sale  of  the  lunatic's  estate 
under  an  order  of  a  vice  chancellor, 
and  such  bill  was  dismissed  upon  the 
merits,  and  where  the  mortgagor  had 
appealed  from  the  decision,  whi»h  ap- 
peal was  still  pending,  the  chancellor 
refused  to  grant  an  mjunction  to  re- 


strain the  committee  from  proceeding 
to  foreclose  the  mortgage  under  the 
statute.     Ouiirin  v.  Graves,  49 

10.  Purchaser  from,  how  relieved.]  It  is 
not  necessary  for  a  purchaser  from  a 
committee,  under  an  order  of  the  court 
of  chancery,  to  file  a  bill  to  obtain  an 
equitable  deduction  from  a  security 
taken  upon  the  sale  ;  but  the  court  may 
give  relief  upon  a  sunimary  applica- 
tion. -  ib 

11.  But  a  committee  who  has  consented 
to  liave  the  rights  of  the  parties  litiga- 
ted upon  a  bill  filed,  cannot  afterwards 
object  that  he  had  been  proceeded 
against,  in  that  manner,  without  leave 
of  the  court  by  which  he  was  appoint- 
ed, ib 

See  Costs,  7. 
Partition,  4. 


I 

IMPERTINENCE. 
See  Husband  and  Wife,  20. 

IMPROVIDENCE. 
See  Administration,  1,  4. 

INCUMBRANCERS. 
See  Costs,  14. 

INFANTS. 

See  Jurisdiction,  1. 
Bill  of  Revivor. 

INJUNCTION. 
I.  What  cases  granted. 

1.   To  restrain  proceedings  in  equity  fof 
an  account. 

I.  An  injunction  will  not  be  granted,  to 
restrain  a  party  from  instituting  pro- 
ceedings in  equity  for  an  account,  &c. 
where  the  complainant  has  an  equita- 
ble defence  to  such  proceedings,  which 
he  can  set  ^p  in  his  answer.  Hall  v. 
KsAf  53 
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2.  To  stay  proceedings  at  law. 

S.  An  ex  parte  injunction  ought  not  to  be 
granted,  to  restrain  a  party  from  pro- 
ceeding under  a  judgment  and  execu- 
tion at  law,  which  judgment  is  alleged 
to  have  been  paid;  where  the  com- 
plainant does  not  knovi'i  and  cannot 
state  as  a  fact  within  his  knowledge, 
that  the  judgment  has  been  paid,  or 
that  the  defendant  claims  to  sell,  under 
the  execution,  for  more  than  is  justly 
due.     Christie  v.  Bogardus,  167 

3  And  in  no  case  can  an  ex  parte  in- 
junction be  issued,  to  stay  the  plaintiff 
in  a  judgment  from  proceeding  agajnst 
tha  judgment  debtor  or  his  property, 
without  an  actual  deposit  of  the  amount 
claimed  to  be  due,  and  giving  a  bond 
with  sureties,  for  damages  and  costs ; 
or  the  giving  of  proper  security  for  the 
payment  of  the  judgment,  and  also  for 
the  damages  and  costs  which  may  be 
awarded  in  the  court  of  chancery,    ib 

4.  Where  the  whole  or  a  part  of  a  judg- 
ment has  been  paid,  and  the  plaintiff 
therein  is  proceeding  to  collect  the 
whole  judgment,  or  a  part  thereof 
which  has  been  paid,  the  proper  reme- 
dy of  the  defendant  is  by  a  summary 
application  to  the  court  in  which  the 
judgment  was  recovered.  Or,  if  it  is 
proper  for  him  to  come  into  the  court 
of  chancery,  to  stay  the  proceedings 
upon  the  judgment,  he  should  state  the 
fact  of  such  payment,  in  his  bill,  and 
swear  lo  it ;  and  give  notice  of  his 
applirt^on,  for  an  injunction,  to  the 
adve-se  party.  ib 

II.  S^URITY,  OR  DEPOSIT,  UPON  OBTAINING. 

1.  Amount  of  security. 

B  Mthough  the  31st  rule  fixes  the  raini- 
jnum  of  the  penalt^y  of  a  bond,  to  be 
taken  by  the  officer  allowing  an  in- 
junction out  of  court,  such  officer  must 
exercise  a  reasonable  discretion  in  fix- 
ing the  amount  of  the  security  to  be 
given  ;  so  that  it  shall,  in  all  cases,  be 
sufficient  to  cover  the  probable  amount 
of  damages  which  the  defendants  may 
sustain  by  reason  of  such  injunction. 
Loveland  v.  Burnham,  G5 

(.  The  officer  allowing  an  injunction 
should  require  a  bond  for  a  larger  sum 
than  $500,  where,  from  the  nature  of 
the  case,  there  is  reason  to  suppose  the 
damages  occasioned  by  the  injunction, 
if  it  should  continue  until  the  (eimina- 
tion  of  the  suit,  will  exceed  $500.     ib 


2.  Justif  cation  of  sureties 

7.  The  sureties  in  an  injunction  bond 
should  be  req  jired  to  justify  in  a  sum 
of  at  least  dc  uble  the  penalty  of  the 
bond.  ib 

3.  Acknowledging,  or  proving,  bond. 

8.  An  injunction  bond  must  be  acknow- 
ledged by"  the  obligors  therein,  or  must 
be  proved  by  a  subscribing  witness  to 
the  same,  or  it  will  be  invalid,  and  the 
injunction  issued  thereon  will  be  irreg- 
ular, ib 

4i  Consequence  of  not  giving  security 

9.  Where  an  injunction  is  issued  without 
the  requisite  security  being  given,  the 
court  will  set  aside  such  injunction,  for 
irregularity,  with  costs.  ib 

5.  On  injunction  to  stay  proceedings 
at  law, 

10.  The  statute  is  imperative,  that  no  in- 
junction shall  issue  tij  stay  proceedings 
at  law  in  any  personal  action,  after 
judgment,  unless  a  sum  of  money  equal 
to  the  judgment  and  costs  is  paid  into 
court,  and  a  bond  is  also  given  for  the 
payment  of  the  costs  and  damages 
which  may  be  awarded  to  the  defen- 
dant in  the  suit  in  the  court  of  chan- 
cery.    Christie  v.  Bogardus,         167 

11.  But  the  chancellor  or  vice  chancellor 
before  whom  the  bill  is  filed  has  the 
power  to  dispense  with  the  actual  de- 
posit of  the  amount  of  the  judgment 
and  costs,  upon  sufficient  cause  shown ; 
and  may  take  a  bond  with  sureties  for 
the  payment  of  the  judgment.  ib 

12.  Even  an  that  case,  however,  the 
complainant  must  give  another  bond 
for  the  payment  of  the  damages  and 
costs,  which  may  be  awarded  in  the 
court  of  chancery.  Or,  the  penalty 
and  condition  of  the  first  mentioned 
bond  must  be  enlarged,  so  as  to  con- 
form to  that  requirement  of  the  statute 
also.  i! 

13.  In  no  case  can  an  ex  parte  injunction 
be  issued,  to  stay  the  plaintiff  in  a  judg-  . 
nient  from  proceeding  against  the  judg 
ment  debtor  or  his  property,  without  an 
actual  deposit  of  the  amount  cla-med 
to  be  due,  and  giving  a  bond  "vitli 
sureties  for  damages  and  costs  ;  (rtii„ 
giving  of  proper  security  for  the  i)ay- 
nient  of  the  judgment,  and  also  foi  the 
damages  and  costs  which  yiay  bg 
awarded  in  the  court  of  chancery,    il 
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j  i.  Upon  such  an  application,  to  autho- 
rize the  court  to  diepense  with  any  part 
of  the  deposit,  ot  the  giving  of  aecurit;^ 
in  lieu  thereof,  such  court  must  be  sat- 
isfied that  the  part  of  the  amount  of  the 
original  judgment  as  to  which  the  se- 
curity or  deposit  is  to  be  dispensed 
with,  is  actually  paid  and  satisfied.  It 
will  not  be  sufficient  if  it  is  merely 
doubtful  whether  the  whole  amount 
claimed  is  justly  due  upon  the  judg- 
ment, ib 

15.  The  complainant,  when  he  seeks  to 
obtain  an  injunction  to  stay  the  collec- 
tion of  a  judgment,  without  a  deposit 
or  security,  must  state  the  times,  cir. 
cumstances,  and  amount  of  each  pay- 
ment; so  as  to  enable  the  court,  by 
mere  computation,  to  fix  the  amount 
of  tlie  deposit,  or  of  the  bond,  and  to 
enable  the  defendant  to  controvert  the 
fact  of  such  payments  having  been 
made.  ib 

I  A  bond  for  the  damages  and  costs, 
which  may  be  awarded  against  the 
complainant,  can  in  no  case  be  dis- 
pensed with,  upon  the  granting  of  a 
preliminary  injunction  to  stay  proceed- 
ings at  law  upon  a  judgment ;  although 
such  injunction  is  granted  upon  a  spe- 
cial application  to  the  court,  and  upon 
the  hearing  of  the  defendant.  ib 

III.  Damages  upon. 

7.  The  purchaser  of  mortgaged  premi- 
ses, upon  a  foreclosure  and  sale  thereof, 
is  entitled  to  the  growing  crops  or  em- 
blements thereon,  as  against  the  mort- 
gagor. And  as  they  would  necessarily 
enhance  the  price  whicb  the  mortgaged 
premises  would  bring  at  such  sale,  it  is 
proper  to  allow  the  value  of  the  crops, 
&c.  taken  off  by  the  mortgagor,  during 
the  time  in  which  the  sale  of  the  prem- 
ises was  suspended  by  an  injunction,  as 
a  part  of  the  defendant's  damages  sus- 
tained  by  reason  of  an  injunction  stay- 
ing the  complainant  from  selling  the 
premises  under  his  decree.  Aldrich  v. 
Ueynold%  613 

18.  The  interest  upon  the  whole  sum,  the 
collection  of  which  is  either  suspended 
or  defeated  by  an  injunction,  is  also  a 
part  of  the  damages  sustained  Ky  the 
defendant  by  reason  of  such  injunc- 
tion, ib 

').  A  party  enjoined  is  also  entitled  to  re- 
cover, as  damages,  the   counsel  fees 
which  he  has  been  oblfgod  to  pay  to 
btain  a  dissolution  of  the  injunction  ; 
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as  well  as  the  taxable  costs  of  so  much 
of  the  proceedings  in  the  suit  as  were 
necessary  to  obtain  such  dissolution,  ib 

20.  And  the  costs  of  the  reference  to  a 
master  to  ascertain  the  amount  of  dam- 
ages, are  likewise  a  part  of  the  damage 
which  the  party  enjoined  has  a  right  to 
recover,  upon  the  dissolution  of  the  in- 
junction, ib 

See  Sales. 

Practice  » 


INTEREST. 

iSee  Executors  and  Administratoes,  21 
22. 

Injunction,  18. 


IRREGULARITIES. 

Irregularities  in  the  proceedings  in  a 
court  of  law  can  only  be  objected  to 
there.  They  cannot  be  taken  into 
consideration  in  a  court  of  vjhancery, 
in  a  creditor's  suit  brought  upon  the 
judgment  at  law.  Barnard  v.  Dar- 
ling, 218 


JUDGMENT. 

1.  Judgments  rendered  by  justices  of  the 
peace  upon  attachments  which  were 
not  served  on  the  defendant  personally, 
and  to  which  he  did  not  appear,  are  not 
such  judgments  as  will  entitle  the  own- 
er thereof  to  come  into  the  court  of 
chancery  for  relief ;  upon  the  return  of 
the  executions  issued  thereon,  unsatis- 
fied.    Corey  v.  Cornelius,  571 

2.  The  remedy  of  the  owner  of  such 
judgments  is  to  bring  new  suits  there- 
on; so  as  to  give  the  defendant  an 
opportunity  to  rebut  the  prima  facie 
evidence  of  indebtedness,  or  to  offset 
any  demand  which  he  may  have  Anjd 
if  the  plaintiff  succeeds  in  obtaining 
new  and  general  judgments,  in  those 
suits,  he  must  proceed  and  exhaust  his 
remedy  against  the  real  as  well  as  per- 
sonal estate  of  the  defendant,  by  exe- 
cution, Before  he  can  file  a  creditor'* 
bill  in  the  court  of  chancery.  ib 

3.  Docketing.'\  By  the  first  and  second 
sections  of  the  title  of  the  revised  stat- 
utes relative  to  executions,  and  the  iln- 
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ties  of  officers  therton,  in  connection 
with  tlie  other  provisions  of  those  stat- 
utes relative  to  the  doclseting  of  judg- 
ments and  decrees,  the  right  to  se!l  i-eal 
estate,  and  chattels  real,  on  executions 
upon  judgments  of  courts  of  common 
law  and  upon  executions  founded  upon 
decrees  of  the  court  of  chancery,  is 
placed  upon  the  same  footing.  And  if 
the  judgment  or  decree  has  been  dock- 
etedi  so  as  to  make  it  a  lien  upon  lands 
of  the  debtor  in  the  county  to  which  the 
execution  is  issued,  it  will  authorize 
the  sale  of  the  interest  which  he  had 
in  the  land  at  the  time  of  such  dock- 
eting ;  if  the  time  prescribed  by  law 
for  the  continuance  of  such  lien  has 
not  expired.  ib 

4.  But  if  the  judgment  or  decree  has  not 
been  docketed,  the  execution  issued 
thereon  will  only  authorize  the  sale  of 
such  interest  as  the  debtor  has  in  the 
land  at  the  time  of  the  seizure  and  sale ; 
subject  to  the  rights  of  those  who  have 
acquired  interests  in, or  liens  upon,  such 
lands  as  purchasers,  or  incumbrancers, 
subsequent  to  the  judgment  or  decree. 

ib 

rt.  Although  the  25th  section  of  the  act 
of  May,  1840,  relative  to  costs  and 
fees  in  courts  of  law,  &c.,  provides  that 
no  judgment  or  decree  thereafter  to  be 
entered  shall  be  a  lien  upon  real  estate, 
unless  the  same  shall  be  docketed  by 
the  clerk  of  the  county  where  the  lands 
are  situated,  yet  there  is  nothing  in  that 
act  requiring  a  judgment  of  the  su- 
preme court,  or  a  decree  of  the  court  of 
chancery,  to  be  docketed  with  the  clerk 
of  the  county  where  the  real  estate  of 
the  defendant  is  situated,  to  authorize 
the  issuing  of  an  execution  against 
such  real  estate,  to  the  sheriff  of  that 
county.      ,  ib 

B.  But  as  the  process  of  courts  of  com- 
mon pleas,  and  of  the  superior  court  of 
the  city  of  New- York,  does  not,  in  or- 
dinary cases,  extend  to  other  counties, 
it  is  necessary  to  have  the  judgment 
docketed  in  the  manner  prescribed  in 
the  29th  section  of  the  act  of  May, 
1840,  to  authorize  such  local  courts  to 
issue  their  executions  to  any  other 
county  than  that  in  which  such  courts 
are  held.  ib 

7.  The  act  of  May,  1840,  does  not,  in 
terms,  dispense  with  the  docketing  of 
judgments  in  the  supreme  court ;  in 
the  manner  prescribed  by  the  revised 
statutes.    Nor   does  it  authorize   the 


docketing  of  such  judgments  in  the  of- 
fice of  the  county  clerk,  for  the  purpos« 
of  giving  them  a  preference  in  payment 
out  of  the  estate  of  the  judgment  debt- 
or in  case  of  his  death.  And  it  seems. 
it  is  necessary  the  clerks  of  the  supremo 
court  should  continue'  to  docket  judg- 
ments in  the  manner  prescribed  in  the 
revised  statutes,  to  entille  such  judg- 
ments to  a  preference  over  subsequent 
judgment  creditors,  in  payment  out  of 
an  insolvent  estate.  ib 


JURAT. 

See  Pleadings,  11. 

JURISDICTION  OF  CHANCERY, 

1.  Infants. 

1.  Where  there  is  a  fund  in  court  be- 
longing to  infants,  the  chancellor,  as 
the  guardian  and  protector  of  their 
rights,  may,  in  his  discretion,  upon  a 
summary  application,  order  it  to  be  ap- 
plied for  the  payment  of  any  just  claim 
against  the  infants.  Or,  if  the  claim 
is  contested,  or  is  doubtful,  he  may  re- 
quire the  claimant  to  establish  his 
right  by  suit  against  the  infants ;  ot 
upon  a  reference  to  a  master.  Cassidy 
V.  Cassidy,  467 

2.  Heirs. 

2.  The  court  of  chancery  has  no  jurisdic- 
tion, upon  petition,  to  order  a  portion 
of  a  fund  in  court  arising  'from  the  sale 
of  real  estate  in  a  partition  suit,  which 
portion  belongs  to  an  adult  heir  of  a  de- 
ceased party  to  such  suit,  to  be  paid 
out  to  the  creditors  of  the  decedent,   ib 

3.  Where  a  sovereign  state  is  a  party 
defendant. 

3.  The  principle  upon  which  the  court  of 
chancery  assumes  jurisdiction,  in  a 
suit  to  which  a  sovereign  state  is  a 
party  defendant,  is  not  for  the  purpose 
of  compelling  such  state  to  perform  any 
decree  which  may  be  made  against  it ; 
but  to  enable  the  state  to  appear  and 
protect  its  righte,  if  it  has  any,  in  the 
suit.     Garr  v.  Bright,  157 

4.  In  mortgage  cases. 

4.  The  provisions  of  the  revised  statutes, 
giving  jurisdiction  to  this  court  to  maka 
a  personal  decree  against  the  mortga- 
gor, or  his  surety,  or  other  party  wh» 
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IB  i>ersonally  liable  for  the  debt,  do  not 
extend  to  cases  where  the  complainant 
had  no  right  to  come  into  this  court  to 
foreclose  the  mortgage,  as  against  the 
interest  of  any  one  in  the  mortgaged 
premises,  or  in  any  part  thereof.  Mann 
V.  Cooper i  185 

5.  With  respect  to  the  locality  of  the 
property. 

5  Even  if  the  court  of  chancery  has  gen- 
eral jurisdict'on  to  call  upon  executors, 
or  administrators,  appointed  in  another 
state  or  country  to  account,  and  to  pay 
over  the  proceeds  of  the  property  of  the 
decedent  to  those  who  are  entitled  to  it 
by  the  law  of  his  domicil,  the  fact  that 
a  single  item  of  the  personal  property 
is  situated  within  one  of  the  chancery 
circuits,  of  this  state,  will  not  give  to 
the  vice  chancellor  of  that  circuit  ju- 
risdiction of  the  cause.  Brown  v. 
Brown,  189 

G .  The  bill,  in  such  a  case,  must  be  filed 
before  the  chancellor,  or  before  the  vice 
chancellor  of  the  circuit  where  the  de- 
fendants reside,  or  where  the  cause  of 
action  arose.  ib 

7.  To  give  a  vice  chancellor  jurisdiction 
on  the  ground  that  the  subject  matter 
in  controversy  is  within  his  circuit,  it  is 
not  sufficient  that  a  small  part  of  that 
subject  matter  is  situated  there.  So 
much,  at  least,  of  the  subject  matter 
must  be  situate  withm  the  circuit  as  to 
enable  the  vice  chancellor  to  make  a 
decree  which  will  do  substantial  justice, 
between  the  parties,  with  respect  to 
that  part  of  the  subject  in  controversy 
to  which  his  jurisdiction  extends.  And 
where  that  cannot  be  done,  the  bill 
must  be  filed  before  the  chancellor, 
who  has  general  jurisdiction  ;  or  before 
some  vice  chancellor  who  by  reason  of 
the  residence  of  the  defendants  in  hia 
circuit,  or  otherwise,  has  jurisdiction  to 
make  a  decree  relative  to  the  whole 
matter.  ib 

8  li  seems  that  the  legislature,  ir  appor- 
tioning the  equity  jurisdiction,  among 
the  vice  chancellors,  did  not  intend 
that  in  cases  where  the  whole  inatter 
in  controversy  could  not  properly  be 
litigated  in  different  suits,  before  the 
chancellor,  separate  suits  in  relation  to 
iliffereat  parts  thereof  might  be  brought 
before  the  several  vice  chancellors 
vrithm  whose  respective  circuits  such 
different  parts  of  the  subject  matter  of 
the  suit  were  situated.  ib 


9.  Where  executors,  appointed  in  anothei 
'  state,  have  a  right  to  receive  from  a 

trust  company,  Jocated  in  one  of  the 
chancery  circuits  of  this  state,  money 
of  their  testator  deposited  with  such 
company,  and  to  apply  it  in  a  due 
course  of  administration,  at  the  place 
where  they  were  appointed,  and  where 
they  do  thus  receive  it,  the  receipt  of 
such,  money,  by  the  executors,  will  not 
be  sufficient  to  authorize  the  filing  of  a 
bill  against  them  in  that  circuit,  on  the 
ground  that  the  cause,  or  right  of  suit, 
arose  within  that  circuit.  ib 

6.  Where  there  is  no  remedy  elsewhere. 

10.  Where  the  court  of  chancery  inter- 
feres, in  special  cases,  to  protect  the 
rights  of  creditors  or  legatees  of  a  tes- 
tator, who  was  domiciled  abroad,  as  to 
the  personal  property  which  is  found  in 

■^  this  state,  and  which  property  is  in 
danger  of  being  lost  or  squandered  be- 
fore a  proper  representative  can  be  ap- 
pointed here  to  protect  it,  the  court 
proceedsupon  the  ground  that  wherever 
there  is  a  right  there  ought  to  be  a 
remedy,  either  in  this  or  in  some  other 
tribunal.  And  where  no  remedy  to 
enforce  the  right  exists  elsewhere, 
chancery  will  furnish  such  remedy, 
whenever  it  is  necessary  to  prevent  a 
total  failure  of  justice  ;  if  the  property 
in  controversyw'  or  the  person  of  the 
wrongdoer,  is  within  the  jurisdiction 
and  control  of  the  court.  Brown  v. 
Brown,  189 

7.  In  cases  of  usury. 

11.  Where  a  defendant  in  a  suit  at  law 
has  a  defence  of  usury,  which  he  can 
establish,  by  a  competent  witness, 
without  a  discovery  from  the  alleged 
usurer,  but  where  he  is  so  situated  that 
he  cannot  avail  himself  of  the  testimo- 
ny of  that  vvitness  in  the  suit  at  law,  he 
may  resort  to  the  court  of  chancery  for 
relief.  And  he  is  not  bound  to  rely 
upon  the  testimony  of  the  real  plaintiff 
in  the  suit  at  law  to  prove  the  usury. 
Morse  v.  Hovey,  404 

8.  As  respects  amount  claimed. 

12.  A  person  holding  a  mortgage  against 
the  defendant's  property,  and  also  hav- 
ing a  judgment  against  him,  subsequent 
in  date  to  the  mortgage,  which  judg- 
ment is  a  lien  upon  the  mortgaged 
premises,  may  file  a  bill  in  the  co'jrt 
of  chancery  to  foreclose  the  mortgage 
and  to  obtain  payment  of  the  judgment, 
although  the  amount  due  upon  the 
mortgage  is  less  than  $100,  where  the 
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defendant  has  no  other  property  out  of 
which  the  judgment  can  be  satisfied. 
Wheeler  v.  Van  Kuren,  490 

13.  The  claim  of  the  complainant,  on  his 
judgment,  in  such  a  case,  as  a  subse- 
quent lien  upon  the  premises,  in  con- 
nection with  the  averment  that  the 
juJgment  debtor  has  no  other  property, 
takes  the.  case  out  of  the  statute  re- 

'  quiring  the  court  to  dismiss  every  biil 
concerning  property  where  the  matter 
in  dispute,  exclusive  of  costs,  does  not 
exceed  the  value  of  SIOO.  ib 


14.  The  question  whether  the  judgment 
is  a  lien  upon  the  premises,  and  is  en- 
titled to  be  paid  ont  of  the  surplus  pro- 
ceeds of  the  sale,  is  one  which  is  neces- 
sary to  be  decided  in  the  suit  for  the 
foreclosure  of  the  mortgage.  And  such 
a  claim  is  proper  to  be  made  in  the  bill 
of  foreclosure.  i^ 

9.  To  control  exercise  of  discretion  by 

commissioners. 

15.  Where  an  act  of  the  legislature,  in- 
corporating a  bridge  company,  left  it  to 
the  discretion  of  the  commissioners 
appointed  by  such  act,  either  to  pur- 
chase and  repair  an  existing  bridge,  or 
to  erect  a  new  one  at  some  other  point 
on  the  river ;  Held  that  the  court  of 
chancery  had  no  power  to  control  the 
exercise  of  that  discretion  ;  in  the  ab- 
sence of  proof  that  it  had  beeu  exer- 
cised corruptly,  or  dishonestly,  by  the 
commissioners.  The  Oswego  Falls 
Bridge  Company  v.  Fish,  547 

1 0.  To  discharge  executors j  and  trustees, 

16.  Independent  of  the  statutory  provis- 
ions on'  the  subject,  the  court  of  chan- 
cery has  no  power  upon  a  mere  petition, 
to  discharge  a^  trustee,  or  to  accept  his 
resignation  and  to  appoint  another  in  his 
place,  without  the  consent  of  all  per- 
sons who  are,  or  who  upon  any  future 
contingency  may  be,  interested  in  the 
execution  of  the  trust.  In  the  matter 
of  Van  Wyck,  565 

17.  The  usual  course  of  proceeding  for 
the  purpose  of  changing  a  trustee,  is 
by  hill ;  to  which  all  persons  interested 
should  be  made  parties,  either  actually 
or  constructively.  ib 

18.  The  revised  statutes  have  authorized 
the  court  of  chancery,  upon  petition, 
to  accept  the  resignation  of  a  trustee 
and  to  discharge  him  from  his  trust,  in 
Rcrtain  cases.     But  it  seems  this  statu- 


tory power  does  not  extend  to  the  case 
of  an  executor,  so  far  as  relates  to  his 
power  to  sue  for  and  colleei  debts  due 
to  the  testator ;  or  as  relates  to  his  lia- 
bility to  creditors,  legatees,  and  next  oi 
kin,  on  account  of  the  personal  estate 
whicli  may  have  come  to  his  hands,  ik 

11.  To  appoint  executors. 

19.  The  court  of  chancery  has  no  power 
to  appoint  an  executor.  ih 

13.  To  enforce  liens. 

90.  A  person  having  an  equitable  lien 
upon  land,  for  the  unpaid  purchase 
money,  may  come  into  this  court,  in 
the  first  instance,  to  enforce  such  lien  ; 
without  resorting  to  a  suit  at  law  to  re- 
cover the  amount.  And  as  an  incident 
to  the  right  to  enforce  such  lien,  this 
court  will  ascertain  the  amount  thereof. 
Bradley  y.  Bosley,  125 

1 3.  In  cases  of  trusts. 

21.  By  the  common  law,  an  order  or  de- 
cree of  the  court  of  chancery  did  not 
have  the  effect  to  transfer  the  legal  title 
to  land  or  real  estate.  But  the  court 
exercised  its  jurisdiction,  in  the  case  of 
trusts,  by  compelling  the  holder  of  the 
legal  estate,  or  of  a,  power  in  trust  by 
which  such  legal  estate  could  be  con- 
veyed, to  convey  the  legal  title  pursu- 
ant to  the  directions  of  the  decree 
And  such  is  still  the  effect  of  the  orders 
and  decrees  of  the  court,  except  so  far 
as  the  provisions  of  the  revised  statutes 
have  given  to  them  the  effect  of  a  legal 
transfer,  or  the  effect  of  authorizing  a 
transfer  in  a  mode  not  sanctioned  by 
the  common  law.  In  the  matter  of  Van 
Wyck,  ■        565 

See  Constitutional  Law. 
Divorce,  11, 12. 
Executors  and  Administrators, 

50,  51,  52,  55,  56. 
Surrogate. 


LEGACY  AND  LEGATEE. 

1..  When  legacy  will  not  draw  interett 

1.  Where  an  executor,  about  a  year  aftei 
the  granting  of  letters  testamentary, 
tendered  to  one  of  the  residuary  lega- 
tees so  much  of  his  share  of  the  lueidu- 
ary  estate  as  the  executor  was  able  ta 
distribute  at  that  time;   which  sucll 
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legatee  refused  to  receive  iintil  he 
should  he  paid  the  wl^ole  amount  of  his 
share ;  Heldj  that  the  legatee  was  not 
entitled  to  interest  on  the  sum  tijus 
tendered.    Burtis  v.  Dodge,  77 

2.  When  legacy  payable. 

2  Where  no  time  is  fixed  in  a  will  for 
the  payment  of  a  legacy,  it  is  payable 
nt  the  expiration  of  one  year  from  the 
time  of  the  testator's  death,  and  will 
not  commence  drawing  interest  until 
that  time.  ib 

3,  When  executor  not  bound  to  tender 

legacy. 

3.  Where  a  residuary  legatee  is  informed 
of  the  fdct  that  a  final  dividend  has 
been  made,  by  the  executor,  to  the  sev- 
eral residuary  legatees,  and  that  the 
executor  is  ready  to  distribute  the 
amount  among  them,  and  where  such 
legatee  is  an  adult,  and  competent  to 
attend  to  his  rights,  it  is  not  the  duty 
of  the  executor  to  go  to  him  and  ten- 
der the  amount  of  his  distributive  share ; 
especially  where  the  legatee  has  pre- 
viously refused  to  receive  a  portion  of 
liis  share,  when  it  was  tendered  to 
him.  ib 

4.  What  is  a  vested  interest  in  legacy.^ 

4,  An  interest  in  the  personal  estate  of 
the  testator,  given  by  his  will  to  a  leg- 
atee who  is  in  esse,  although  it  is  not 
to  vest  in  possession  until  after  the 
death  of  another  person,  vests  in  inter- 
est in  the  legatee  immediately  upon  the 
death  of  the  testator ;  and  is  capable 
of  being  released  ,by  such  legatee  at 
any  time.    Hoes  v.  VanHoesen,    379 

f>.  What  is  the  primary  fund  for  the 
payment  of  legacies. 

5  It  is  a  general. rule  also,  that  the  per- 
sonal estate  is  the  primary  fund  for  the 
payment  of  legacies,  although  such 
legacies^  are  charged  upon  real  estate ; 
whether  such  real  estate  be  devised, 
with  a  direction  to  the  legatee  to  pay 
the  legacies,  or  is  charged  with  such 
legacies,  or  is  given  to  trustees  for  that 
purpose.  ib 

6  But  in  reference  .to  legacies,  an  abso- 
lute and  specific  disposition  of  all  the 
personal  estate  of  the  testator,  and  not 
a  mere  residuary  bequest,  is  sufficient 
to  manifest  the  intent  of  the  testator  to 
charge  the  reality  in  exoneration  of  the 
personalty.  ib 

7.  Where  the  personal  estate  is  not,  in 

Vol.  I.  87 


terms,  exonerated  from  tne  payment  of 
debts  or  legacies,  and  where  ihe  debts 
and  legacies  are  not  declared  to  h*^ 
chargeable  upon  the  real  estate  exclu- 
sively, an  interest  in  persona*  property 
not  disposed  of  by  the  will,  is  not  ex- 
onerated ;  but  is  the  primary  fund  for 
the  payment  of  legacies  as  well  as 
debts.  i'y 

8.  Even  where  the  personal  estate  is  in 
terms  exonerated,  for  the  benefit  of  a 
particular  legatee,  and  not  for  the  bene- 
fit of  the  estate  generally,  the  failure  of 
the  particular  bequest  destroys  the  ex- 
oneration, pro  ianto.  ih 

6.  Bill  by  legatees  against  executor, 
for  an  account. 

9.  A  bill  may  be  filed  by  legatees,  and 
those  who  have  succeeded  to  their 
rights,  without  taking  out  letters  of  ad- 
ministration de  bonis  Tum,  to  recover 
from  the  personal  representative  of  the 
deceased  executor  of  their  testator, 
moneys  which  were  in  the  hands  of 
such  executor,  and  which  he  held  as 
trustee  for  the  complainants  at  the 
time  of  his  death,  and  which  he  ought 
to  have  accounted  for  and  paid  over  to 
them.     Goodyear  y.  Bloodgood,     617 

10.  Where  the  debts  and  funeral  expenses 
of  a  decedent  have  been  paid,  the  lega- 
tees alone  have  an  interest  in  compel- 
ling the  persona]  representative  of  the 
last  surviving  executor  to  account  for 
and  pay  over  the  moneys  belonging  to 
the  estate,  and  which  were  received  bj- 
such  executor  in  his  lifetime.  And  it 
is  not  necessary  that  an  administrator 
with  the  win  annexed,  of  such  dece- 
dent, should  be  made  a  party  to  a  suit 
brought  for  that  purpose.  ib 


LEGITIMACY. 

1.  The  maxim,  pater  est  quern  nuptuB 
demonsirantf  is  founded  upon  very 
strong  reasons  of  policy  as  well  as  of 
law.  And  courts  should  not  unsettle 
the  title  to  property,  nor  put  the  status 
of  any  one  in  jeopardy,  by  speculating 
upon  the  mere  probabilities  m  favor  of 
the  illegitimacy  of  a  child  who  may,  or 
may  not,  have  been  begotten  by  the 
husband  of  its  rhother.  Van  Aernam 
V.  Van  Aernam  J  375 

2-  The  ancient  rule  of  the  common  law, 
that  the  husband  must  be  presumed  to 
be  the  father,  if  he  was  within   the 
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realm  during  any  part  of  the  period  of 
gestation,  has  long  since  been  repudi- 
ated by  the  courts.  ib 

3.  It  is  not  necessary,  in  order  to  bastard- 
ize the  issue,  that  the  evidence  should 
be  such  as  to  render  it  impossible  that 
sexual  intercourse  should  have  taken 
place  between  the  husband  and  wife. 
It  is  sufficient  if  it  proves  beyond  a  rea- 
sonable doubt,  that  no  such  intercourse 
did  take  place,  during  the  usual  period 
of  gestation,  previous  to  the  birth  of 
the  child.  >6 

See  Divorce,  3. 


LIFE  INSURANCE. 

See  Hdseand  and  Wife,  13. 


LIEN. 

See  Partnership. 

Vendor  and  Purchaser. 


LIMITATION. 

1.  Of  estates. 

J  Limitations  of  contingentrenpaindersin 
personal  property,  made  previous  to  the 
revised  statutes,  are  valid  ;  provided 
the  absolute  ownership  of  the  property 
is  not  suspended  beyond  the  period  al- 
lowed by  law.  Bryan  v.  Knicker- 
bttcker,  409 

2.  Of  suits  before  svrrogates. 

2.  In  analogy  to  the  statute  of  limitations, 
suits  by  creditors,  legatees  or  distribu- 
tees, before  a  surrogate,  to  obtain  pay- 
ment of  their  debts  or  legacies,  or  dis- 
tributive shares,  should  be  instituted 
within  the  time  in  which  suits  of  the 
same  character  are  required  to  be  com- 
menced in  the  courts  of  common  law 
or  of  equity.    McCariee  v.  Camel,  455 

3.  In  cases  where  the  courts  of  common 
law,  the  court  of  chancery,  and  the 
surrogate's  court,  have  concurrent  ju- 
risdiction, a  suit  before  the  surrogate 
must  be  brought  within  the  time  Hmit- 
ed  by  the  revised  statutes  for  commen- 
cing the  suit  at  law,  or  in  chancery. 
But  in  cases  in  which  the'  court  of 
chancery  and  the  surrogate's  court 
alone  have  concurrent  jurisdiction,  the 


suit  befor<  the  surrogate  should  be  m. 
stituted  w.  thin  the  time  prescribed  fol 
,  the  comme  ncement  of  suits  of  the  sam« 
character  in  equity,  in  cases  where  thi 
subject  matter  of  the  suit  is  not  cogni- 
zable hv  the  courts  of  common  law    ib 


LIS  PENDENS. 

A  purchaser  of  a  judgment,  who  had  not 
actually  paid  the  purchase  money  at 
the  time  of  the  commencement  of  a 
suit  in  this  court  to  set  aside  a  ^ale  un^ 
der  such  judgment,  is  not  entitled  tn 
protection  as  a  bona  fide  purchaser, 
as  against  the  complainant's  equity 
Christie  v.  Bishop,  lOS 


LUNATICS. 
See  Idiots,  &c 

M 

MAIL. 

See  Practice,  7. 

MARRIAGE  SETTLEMENT." 
See  Husband  and  Wipe,  1  to  3. 

MASTERS'  SALES 
See  Sales. 

MASTER'S  REPORT. 

1.  Where  amaster's report,  upon  thehear- 
ing  of  exceptions  to  the  same,  is  sent 
back  to  be  amended,  it  is  not  open  for 
review  generally  by  the  master ;  un- 
less the  court  expressly  authorizes  him 
to  review  it  generally,  or  the  nature  and 
scope  of  the  exceptions  allowed  neces- 
sarily embrace  the  whole  subject  mat. 
ter  of  the  account  originally  taken  by 
the  master.  Clark  v.  Willoughby,   68 

3.  The  usual  order  nisi,  to  confirm  a 
master's  report,  which  is  entered  upon 
the  filing  of  such  report,  becomes  ab- 
solute at  the  expiration  of  eight  days, 
except  as  to  the  matters  embraced  is 
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the  exceptions  to  the  report.  And  the 
decretal  order,  made  upon  the  excep- 
tions, need  not  direct  the  report  to  be 
confirmed  as  to  those  parts  ttfereof 
which  are  not  directed  to  be  altered  oi; 
reconsidered  by  the  master.  ib 

I  The  remedy,  for  a  neglect  of  the  mas- 
ter to  execute  a  part  of  the  order  of 
reference,  is  not  by  excepting  to  his  re- 
port, but  by  a  motion  to  refer  the  re- 
port back  to  the  master,  to  amend  it 
in  that  respect.  Stevenson  v.  Greg- 
cry,  79 


MASTER  AND  WARDENS  OF 
NEW-YORK. 

1.  The  powers  given  to  the  master  and 
wardens  of  the  port  of  New. York  by 
the  5th  section  of  the  act  of  February, 
1819,  were  in  the  nature  of  a  franchise ; 
and  were  in  their  nature  exclusive,  un- 
til the  legislature  should  think  proper 
to  repeal  or  modify  the  law,  or  should 
authorize  other  persons  to  perform  the 
same  duties.     Tyackv .  Brumley,  519 

2.  The  statute  creates  or  provides  for  the 
appfjintment  of  public  oflScers,  and  de- 
volves upon  them  certain  powers  and 
duties  which  the  interest  of  the  public 
requires  should  be  performed  by  persons 
duly  authorized  and  selected  in  the 
mode  prescribed  by  the  legislature. 
And  it  is  a  usurpation  of  power  for  an- 
other body  of  men.  uuder  a  different 
name  of  office,  to  attempt  to  perform 
the  duties  assigned  to  the  port  wardens, 
and  to  establish  a  tariff  of  fees  of  office 
for  the  discharge  of  such  duties.        ib 

i  The  chamber  of  commerce  and  the 
*oard  of  underwriters,  of  the  city  of 
New- York,  have  no  right  to  appoint  a 
teard  of  public  agents  to  discharge  the 
£x  officioduties  which  the  legislature 
has  previouiily  imposed  upon  a  board 
of  officers  to  be  a2<pointed  by  the  gov- 
ernor and  seiiaie.  ib 

4.  Port  wardens,  bv  the  common  law, 
were  not  ex  officio  Rarveyors  of  dam- 
aged vessels  or  damaged  goods.  And 
the  exclusive  powers  originally  confer- 
red, by  statute,  upon  the  master  and 
wardens  of  the  port  of  New- York,  as 
surveyors,  having  been  taken  away  by 
tho  act  of  1819,  such  master  and  war- 
dens are  no  longer  ex  officio  surveyors 
of  damaged  goods  imported  into  the 
city  of  New-York  ;  except  m  the  i-ases 


specified  in  the  fifth  gection  of  that  act, 
I  viz  :  when  such  damaged  goods  ara 
required  to  be  sold,  by  the  owner  of 
consignee,  on  account  of  such  damage, 
and  for  the  benefit  of  underwriters  who 
do  not  reside  in  New- York.  ib 

.  But  as  the  statute  does  not  prohibit 
the  master  and  wardens  from  acting 
as  surveyors  in  cases  not  mentioned  in 
the  act  of  1819,  it  is  proper  to  have  a 
tariff  of  fees  which  shall  apply  to  other 
surveys,  in  case  they  shall  be  made  by 
such  master  and  wardens,  as  had  been 
done  previous  to  that  act.  The  grant- 
ing of  a  fixed  rate  of  fees  for  particular 
services,  however,  does  not,  even  by 
implication,  give  to  the  master  and 
wardens  the  explusive  right  to  perform 
such  services  ;  nor  does  it  interfere 
with  the  right  of  others  to  perform  sim- 
ilar services  for  such  persons  as  may 
think  fit  to  employ  them.  ib 


MAXIMS. 

The  maxim,  pater  est  quern  nnptKB 
demonstrant,  is  founded  upon  very 
strong  reasons  of  policy  as  well  as  of 
law.  And  courts  should  not  unsettle 
the  title  to  property,  nor  put  the  status 
of  any  one  in  jeopardy,  by  speculating 
upon  the  mere  probabilities  in  favor  of 
the  illegitimacy  of  a  child  who  may,  or 
may  not,  have  been  begotten  by  the 
husband  of  its  mother.  Van  Aemam 
V.  Van  Aemam,  37,") 


MISTAKE. 

See  Sales. 

Sheriff. 
Shrroqatb. 


MORTGAGE. 

See  Decree,  7. 

Foreclosure  Suit. 


N 

NON-IMPRISONMENT  ACT. 

The  effect  of  the  39th  section  of  the  ac 
of  1831,  to  abolish  imprisonment  foi 
debt  and  to  Dunish  fraudulent  debtors 
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was  to  1 3peal  so  much  of  the  provis- 
iona  oi  ihe  title  of  the  revised  statutes, 
relative  to  courts  held  by  justices  of  the 
peace,  as  authorized  the  execution, 
issued  in  a  suit  commenced  by  attach- 
ment, where  the  defendant  was  not 
personally  served  with  process  and  did 
not  appear  therein,  to  bo  levied  upon 
ihe  goods  and  chattels  of  the  defendant 
generally.  That  section  also  repealed, 
by  implication,  so  much  of  the  provis- 
ions of  that  title  of  the  revised  statutes, 
as  made  the  filing  of  the  transcript  of 
such  a  judgment,  in  the  county  clerk's 
office,  a  lien  upon  the  real  estate  of  the 
defendant,  and  as  authorized  the  coun- 
ty clerk  to  is'sue  an  .execution,  against 
such  real  estate,  founded  upon  the  filing 
of  such  transcript.  Corey  v.  Corne- 
lius, 571 

NUISANCE. 

Two  or  more  persons  having  separate  and 
distinct  tenements,  which  arc  injured, 
or  rendered  uninhabitable,  by  a  com- 
mon nuisance,  or  which  are  rendered 
less  valuable  by  a  private  nuisance 
which  is  a  common  injury  to  the  tene- 
ments of  both,  may  join  in  a  suit  to 
restrain  such  nuisance.  Murray  v. 
Hay,  59 


o 

OATH. 

Waiver  of,  to  answer. 
See  Practice,  10. 

ORDERS. 

1.  Operation  and  effect  of. 

1  By  the  common  law,  an  order  or  de- 
cree of  the  court  of  chancery  did  not 
have  the  effect  to  transfer  the  legal  title 
to  land  or  real  estate.  But  the  court 
exercised  its  jurisdiction,  in  the  case  of 
trusts,  by  compelling  the  holder  of  the 
legal  estate,  or  of  a  power  in  trust  by 
which  such  legal  estate  could  be  con- 
veyed, to  convey  the  legal  title  pursu- 
ant to  the  directions  of  the  decree. 
And  such  is  still  the  effect  of  the  orders 
and  decrees  of  the  court,  except  so  far 
B8  the  provision^of  the  revised  statutes 
have  given  to  them  the  effect  of  a  legal 
transfer,  or  the  effect  of  authorizing  a 
transfer  in  a  mode  not  sanctioned  by 


tl  ic  common  law.  In  the  matter  oj  ^an 
Wyck,  563 

2.  /i'  seems  the  act  of  April,  1845,  in  re- 
lation to  the  powers  of  recciveis,  and 
of  committees  of  lunatics  and  habitual 
drunkards,  does  not  have  the  effect  to 
transfer  the  title  of  real  estate  to  a  re 
ceiver,  by  the  mere  order  of  the  court, 
and  without  an  actual  conveyancs 
from  the  party  to  the  suit,  in  whom  tha 
legal  title  is  vested.  Wilson  v.  Wil- 
son,  592 

2.  Time,  how  computed  upon. 

3.  Where  an  order  extends  the  time  for 
doing  an  act  for  a  certain  number  of 
days,  without  saying,  after  service  of 
the  order,  the  time  for  doing  the  act  is 
restricted  to  the  number  of  days  men- 
tioned therein  ;   whether  the  order  is 

,  served  personally,  or  is  served  by  mail, 
or  upon  the  agent  of  the  adverse  soli- 
citor.   Johnson  v.  Quackenbush,    292 

3.  To  produce  witnesses. 

4.  An  order  to  produce  witnesses  may  bfl 
either  in  the  form  'originally  used,  re- 
quiring the  adverse  party  to  produce 
witnesses  within  forty  days,  or  in  tha 
more  modern  form  requiring  Me partiu 
to  do  so.    Murray  v.  Hay,  5S 

4.  To  close  proofs. 

5.  Under  an  order  to  produce  proofs,  th« 
right  to  close  the  proofs,  at  the  expira- 
tion of  the  time  limited  by  the  practict 
of  the  court,  is  reciprocal  in  the  respec. 
tive  parties.  And  where  an  order,  re- 
quiring the  defendant  to  produca 
proofs,  within  forty  days  after  service 
of  notice  thereof,  is  served  on  the  de- 
fendant's agent,  neither  party  can  enter 
an  order  to  close  the  proofs  until  after 
the  expiration  of  eighty  days.  Johnson 
v.  Quackenbush,  292 

5.  To  show  cause  why  an  attachment 
should  not  issue. 

6.  An  order  requiring  a  defendant  to 
show  cause  why  an  attachment  should 
not 'issue  against  him  for  a  contempt, 
in  not  attending  beibre  a  master  pur- 
suant to  an  order  of  the  court  made  in 
a  creditor's  suit,  should  give  to  the  de- 
fendant at  least  four  days  to  attend  be- 
fore the  master,  and  to  pay  the  costs,  . 
prior  to  the  time  appointed  for  showing 
cause.    Hammersley  v.  Parker,      25 

7.  The  time  for  attending  before  the  mas. 
ter,  in  such  a  case,  may  be  enlarged 
by  the  court,  for  good  cause  shown,  ii 


6  Of  rffeience  to  a  master  to  appoint  a 
receiver. 

8.  Form  uf  the  order  of  reference  to  a 
master  to  appoint  a  receiver,  in  a  cred- 
itor's suit,  where  the  defendant  appears, 
but  does  not  give  the  consent  men. 
tioned  in  the  191st  rule.  Grreen  v. 
Hicks,  309 

9  1'be  order  requiring  a  defendant  to  at- 
tend before  a  master  and  comply  with 
the  order  of  reference  in  a  creditor's 
suit,  and  to"  pay  the  costs,  or  show 
cause  why  an  attachment  should  not 
issue  against  him,  should  specify  the 
amount  of  the  costs  which  the  defen- 
dant is  to  pay.  Hammersley  v.  Par- 
ker, 25 

10.  Eight  dollars  is  the  sum  usually  in- 
serted in  such  an  order ;  unless  the 
court,  for  special  reasons,  sees  fit  to 
direct  a  larger  sura  to  be  paid.  ib 

7.  Service  of,  upon  an  agent. 

11.  Where  the  complainants  entered  an 
order  to  produce  proofs,  and  served  it 
on  the  agent  of  the  defendant's  soli- 
citor, and  the  defendant,  on  the  last 
day  allowed  by  the  rule  for  that  pur- 
pose, applied  for  and  obtained  an  order, 
extending  the  time  to  take  proofs  for 
sixty  days,  which  order  was  served  on 
the  register  as  the  agent  of  the  com- 
plainant's soHcitor  ;  and  about  forty 
days  after  the  expiration  of  the  sixty 
days,  allowed  by  this  order,  the  defen- 
dant entered  an  order  to  close  the 
proofs  ;  Held  that  such  order  was  reg- 
ular.    Johnson  v.  QuackenBush,     292 

12.  Althi'ugh  the  Kith  rule  directs  that 
where  the  service  of  a  notice  or  paper 
is  upon  an  agent,  or  through  the  post 
office,  there  must  be  double  the  time  of 
service  which  would  be  requisite  were 
the  service  upon  the  solicitor  in  person, 
the  service  of  an  order  which  merely 
enlarges  the  time  to  take  proofs  does 
not  come  within  the  provisions  of  the 
role.  ib 

13.  Where  the  object  of  the  service  of 
a  paper  or  notice  is  to  restrict  the  rights 
of  the  adverse  party,  in  case  he  does 
not  act  upon  it  within  the  time  required 
by  the  practice  of  the  court,  the  15th 
rule  gives  him  double  the  ordinary  time 
when  such  service  is  made  upon  an 
agent,  or  through  the  post  office.       ib 

14.  Aliter,  where   the  notice  or   paper 
.  served  enlarges,  instead  of  restricts,  the 

time  within  which   the  party,   upon 
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whom    j't   is    served,    was    previously 
bound  to  do  the  act  requireJ.  ib 

See  Default. 


PARTIES. 

1.  General  rule, 

1.  It  is  a  g^eneral  rule  that  all  personi 
materially  interested  in  the  subject  mat. 
ter  of  the  suit  ought  to  be  made  parties ; 
and  that  the  cestui  que  trust,  as  wel! 
as  the  trustees,  should  be  brought  be- 
fore the  court.  But  it  seems  the  case 
of  assignees  or  other  trustees  of  a  fund 
for  the  benefit  of  creditors,  who  are 
suing  for  the  protection  of  the  fund,  or 
to  collect  moneys  due  to  the  fund  from 
third  persons,  is  an  exception  to  the 
general  rule  that  the  cestui  que  trust 
must  be  made  a  party  to  a  suit  brought 
by  the  trustee.     Christie  p.  Herrick-, 

254 
2.  Joinder  of. 

2.  There  is  no  inflexible  rule  as  to  joinder 
of  parties  in  the  court  of  chancery. 
Yet,  as  a  general  principle,  several 
complainants,  having  distinct  and  in- 
dependent claims  to  ■^elief  against  a 
defendant,  cannot  join  m  a  suit  for  the 
separate  relief  of  ea'ch.  ib 

3.  Not  can  a  single  complainant,  having 
distinct  and  independent  claims  to  re- 
lief against  two  or  more  defendants 
severally,  join  them  in  the  same  bill,  ib 

4.  But  there  are  many  exceptions  to  this 
rule ;  aud  the  court  exercises  a  sound 
discrctiCxjin  determining  whether  there 
is  a  misjoinder  of  parties,  under  the  par- 
ticular circumstances  of  each  case,  ih 

See  Creditor's  Suit,  16. 
Nuisance. 

3.  Agents. 

5.  Persons  cannot  be  made  parties  defen- 
dants, in  the  court  of  chancery,  on  the 
ground  of  their  being  the  agents  of  a 
party  interested,  where  no  specific  re- 
lief IS  asked  agAinst  them  ;  and  where 
the  bill  contains  no  allegation  that  they 
acted  as  such  agents  in  relation  to  the 
transaction  in  question,  or  that  they 
had  any  mterest  in,  or  connection  with, 
the  subject  matter  of  the  litigation, 
Garr  v.  Bright,  157 

6.  It  is  erroneous  to  make  a  mere  agen, 
a  party  to  a  suit  for  the  specific  per' 
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formance  of  a  contract.  And  if  he  is 
made  a  party,  the  complainant  will  not 
be  entitled  even  to  a  decree  for  costs 
against  him ;  although  he  suffers  the 
bill  to  be  taken  as  confessed  for  want 
of  an  ansvyer.     Boyd  v.  Vanderkemp, 

373 

4.  Assignees,  and  personal  represent- 
atives. 

Where  a  complainant,  or  appellant,  in 
a  suit  in  the  court  of  chancery,  assigns 
his  interest  in  the  subject  matter  of  the 
suit,  pendente  lite,  either  absolutely  or 
conditionally,  and  obtains  a  re-assign- 
ment thereof  before  any  further  proceed- 
ings are  had  in  the  cause,  it  is  not 
necessary  to  bring  the  temporary  as- 
signee before  the  court  by  a  bill  in  the 
nature  of  a  bill  of  revivor.  But  in  such 
a  case  the  assignor,  who  has  subse- 
quently been  restored  to  his  former 
rights,  may  .proceed  in  the  same  man- 
ner as  if  no  such  assignment  had  been 
made.     Scouten  v.  Bender,  647 

8.  Where,  upon  an  application  by  the 
complainants,  in  a  creditor's  suit,  for 
leave  to  proceed  against  the  surviving 
defendants,  after  the  death  of  a  co-de- 
fendant, it  was  shown  by  affidavit  that 
all  the  judgment  debtors  were  insol- 
vent at  the  time  the  bill   was  filed: 

'  Held  that  this  afforded  no  excuse  for 
proceeding  in  the  cause  without  bring- 
ing before  the  court  the  representatives 
of  a  deceased  defendant ;  and  the  as- 
signee in  bankruptcy  of  some  of  the 
otherdefendants,who  had  been  decreed 
to  be  bankrupts  subsequent  to  the  com- 
mencement of  the  suit.  Penniman  v. 
Norton,  246 

9.  Held  also,  that  if  the  surviving  defen- 
dants had  no  property,  or  effects,  which 
could  pass  to  their  assignee  in  bank- 
ruptcy, subject  to  the  cohiplainant's 
lien  thereon,  or  if  the  deceased  defen- 
dant had  no  interest  in  any  property, 
which  could  pass  to  his  personal  repre- 
sentatives or  heirs,  subject  to  such  lien, 
the  fact  should  be  distinctly  shown,  by 
affidavit ;  in  order  to  excuse  the  com- 
plainants from  bringing  such  assignees, 
or  representatives,  before  the  court,  ib 

See  Creditor's  Bill,  14,  15. 

5.  Attorney  general. 

10.  Principles  upon  which  the  attorney 
eenera!  is  made  a  defendant,  where 
the  state  is  interested.    Garr  v.  Bright, 

157 


6.  Effei   of  waiving  all  claim  against 
a  person. 

11-  A  complainant  may  sometimes  iLvoid 
the  necessity  of  making  particular  per- 
sons parties,  by  waiving  all  claim 
against  them  in  his  bill.  But  this  can- 
not be  done  to  the  prejudfce  of  tha 
rights  of  others,  who  are  defendants  in 
the  suit.  Thus,  it  cannot  be  done 
where  it  is  necessary  to  take  an  ac- 
count against  the  defendant ;  and 
where  he  has  a  right  to  have  other  per- 
sons, who  are  interested  in  the  taking 
of  the  account,  before  the  court,  to 
save  the  necessity  of  a  future  litigation 
with  them.    Dart  v.  Palmer,  92 

See  FoRECLosoKE  Suit,  2  to" 


PARTITION 

1.  Where  a  bill  for  partition  is  filed;  anu 
the  complainant  subsequently  dies,  and 
his  devisee  thereupon  files  a  bill  to  re- 
vive and  continue  the  proceedings  in 
the  original  suit,  it  is  no  objection  to 
this  last  bill  that  the  complainant  is  an 
infant ;  and  was  therefore  incapable  of 
commencing  an  original  suit  for  tho 
partition  of  lands.  McCosker  v.  Bra- 
dy, 329 

2.  A  report  of  commissioners  in  partition 
mu^t  be  signed  by  all  the  commission- 
ers. Or  if  not  so  signed,  it  should  state 
the  reason  of  the  omission.  Underhill 
V.  Jackson,  73 

3.  It  should  also  state  that  all  the  com- 
missioners met  together  and  consulted, 
&c.  where  a  sufficient  reason  is  given 

:  for  its  not  being  signed  by  all.  ib 

4.  Where  a  share  of  premises  partitioned 
is  set  off  to  a  lunatic,  or  to  an  habitual 
drunkard,  the  title  is  vested  in  him, 
and  not  in  his  committee.  il 

See  Bixx  OF  Retitor. 


PARTNERSHIP. 

I.  Uoon  the  dissolution  of  a  copartnership 
by  the  death  or  bankruptcy  of  one  or 
both  of  the  copartners,  the  creditors  of 
the  firm  obtain  a  quasi  lien  upon  its 
property  and  effects;  which  the  court 
of  chancery  may  work  out  for  them,  in 
administering  the  equities  between  thg 
copartners  or  their  representatives. 
Ketchum  v.  Durkee,  480 
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S.  But  where  there  has  been  a  bona  fide 
sale  of  the  copartnership  effects  from 
one  partner  to  another,  upon  the  volun- 
tary dissolution  of  a  solvent  firm,  and 
without  reserving  any  lien  thereon  for 
any  purpose,  the  creditors  of  the  copart- 
nership have  no  equitable  lien  upon 
such  effects  as  against  the  claims  of 
creditors  of  the  partners  to  whom  such 
sale  was  made.  ib 

3.  And  where  creditors  of  the  partner  to 
whom  the  sale  of  the  effects  of  the  firm 
was  made  have  obtained  a  legal  lien 
upon  such  effects,  by  the  levy  of  an 
execution  thereon,  they  are  entitled  to 
retain  their  lien,  as  against  the  vendor 
and  the  creditors  of  the  copartnership. 

ib 


PATENT. 
See  Conveyance. 

PLEADINGS. 

I.  Bill. 
1.  Frame  and  construction. , 

1.  Of  a  bill  with  a  double  aspect] 
Where  a  bill,  for  partition,  alleged 
that'  a  pretended  will  under  which  the 
defendants  claimed  title  to  a  part  of  the 
Dremises  was  invalid,  and  prayed  that 

t  might  be  annulled  and  cancelled, 
and  declared  void  ;  or,  in  case  the  same 
should  be  decreed  to  be  valid,  then  that 
the  complainant  might  have  a  partition 
jf  the  premises  ;  Held  that  the  prayer 

or  a  pertition  was  inconsistent'  with 
the  case  made  by  the  complainant's 
Jill.    McCosker  v.  Brady,  329 

2.  Held  also,  that  if  the  complainant 
was  ignorant  whether  the  alleged  de- 
vise to  the  defendants  was  valid  or  in- 
valid, the  statements  in  the  bill,  as  well 
as  the  prayer  for  relief,  should  have 
been  so  framed  as  to  present  the  case 
in  a  double  aspect.  ib 

3.  Frame  of  a  bill  with  a  double  asperit, 
and  a  prayer  for  relief  in  the  alterna- 
tive ;  as  the  facts  may  appear.  ib 

4.  Multifariousness.']  Where  a  bill  con- 
tains no  statements  which  can  entitle 
the  complainant  to  a  decree  for  a  par- 
tition in  the  suit,  the  mere  prayer  for  a 
partition,  in  a  particular  event  contem- 
plated by  such  prayer,  does  not  render 
the  bill  multifarious.  ib 


5.  The  insertion  of  a  prayer  for  multifa- 
rious relief,  it  seems,  will  render  a  bill 
multifarious,  if  the  court,  at  the  hear 
ing,  would,  upon  the  case  made  by  th« 
bill,  be  required  to  grant  sucn  relief,  )«> 
addition  to  granting  the  relief  which 
not  multifarious.    Murray  v.  Hay,  5[ 

6.  But  where  multifarious  relief  is  not 
prayed  for  in  the  bill,  it  is  not  a  matter 
of  course  to  give  it,  at  the  hearing,  un- 
der the  general  prayer  ;  in  addition  f^ 
the  relief  in  which  the  complainants, 
have  a  common  interest.  ib 

7.  What  amounts  to  an  allegation  of  in- 
solvency.] An  allegation,  in  a  bill, 
that  a  person  died  insolvent,  does  not 
imply  that  he  died  entirely  destitute  of 
property,  but  only  that  his  property  wab 
not  sufficient  to  pay  all  his  debts,  in 
full.    Dart  V.  Palmer,  92 

8.  The  proper  allegation  in  a  bill,  where 
it  is  sought  to  excuse  the  complainant 
for  not  making  the  representatives  of  c 
deceased  person  parties  to  the  suit,  is 
that  the  decedent  died  insolvent  and 
without  leaving  any  assets  for  the  pay- 
ment of  his  debts.  ii 

9.  Impertinence.]  In  a  suit  by  a  husban(^ 
against  his  wife  for  a  separation,  it  is 
materia]  that  the  husband  should  es- 
tablish such  a  continued  course  of  bad 
conduct  on  the  part  of  the  wife,  to- 
wards himself  and  those  who  are  un- 
der his  protection  and  care,  as  to  sat- 
isfy the  court  that  it  is  unsafe  for  him 
to  cohabit,  or  live  with  her.  Hence,  it 
is  not  impertinent  to  state,  in  a  bill  of 
this  nature,  acts  of  violence  and  mis- 
conduct, on  the  part  of  the  defendan; 
towards  the  complainant's  children  and 
other  members  of  his  family.  Perry 
v.  Perry,  516 

'    2.  Prayer. 

10.  Where  a  complainant,  in  his  bill, 
claims  specific  relief  against  the  defen- 
dant, and  then  adds  a  general  prayer 
for  such  further  or  other  relief  as  may 
be  proper,  and  the  case  made  by  his 
bill  entitles  him  to  the  specific  relief 
prayed  for,  and  when  no  other  parties 
are  necessary  to  entitle  him  to  that  re- 
lief, the  court,  at  the  hearing,  will  not 
grant  other  or  further  relief,  under  thl 
general  prayer,  if  persoiis  not  before 
the  court  are  necessary  parties  to  such 
other- or  further  relief;  although  th« 
case  made  by  the  bill  would  hn\p  ?d 
titled  the  complainant  to  that  relief  Bils» 
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if  all  the  pi  Oper  persons  had  been  njade 
parties.    Dart  v.  Palmer  32 

3.  Jurat. 

1 1.  T'he  jurat  to  a  bill  of  complaint  is  not 

rendered  defective  by  the  want  of  the 

statement  of  the  county  where  the  bill 

was  sworn  to.    Barnard  v.  Darling, 

218 

See  Uemdruer. 

II.  Demurrer- 
is  Where  a  complainant,  in  his  bill, 
claims  specific  relief  against  the  defen- 
dant, and  then  adds  a  general  prayer 
for  such  further  or  other  relief  as  may 
be  proper.  And  asks  for  a  discovery 
as  to  some  fact  not  material  to  the  spe- 
cific relief  prayed  for;  and  which  dis- 
covery can  only  be  material  to  a  differ- 
ent kind  of  relief,  to  the  granting  of 
wBich  relief  other  persons  are  necessa- 
ry parties,  it  seems  the  defendant  may 
demur  to  that  part  of  the  discovery, 
upon  the  grouud  of  a  want  of  proper 
plarties.     Dart  v.  Palmer,  92 

.3.  If  the  case  made  by  the  bill  entitles 
the  complainant  to  particular  relief, 
against  the  defendant,  and  would  also 
entitle  him  to  further  relief  were  the  ne- 
cessary parties  before  the  court,  and 
Where  the  prayer  of  the  bill  specifically 
asks  for  the  more  extended  relief,  to 
which  the  complainant  is  not  entitled 
in  consequence  of  the  defect  of  parties, 
the  defendant  may  demur  to  the  whole 
bill  for  want  of  parties.  ih 

See  Bill  of  Revivor.  ' 
Bill  of  Discovery. 
Bill  of  Review. 
Creditor's  Bill. 
Supplemental  Bill. 


POINTS. 
See  Hearing. 

PORT  WARDENS 
See  Master  and  Wardens. 

POWERS. 

By  the  revised  statutes,  wliese  a  power  in 
trust  is  vested  in  several  persona,  all 


must  unite  in  its  execution.  But  if, 
previous  to  such  execution,  one  or  mora 
of  such  persons  dies,  the  power  may  be 
executed  by  the  survivor  or  survivors. 
In  the  inatler  of  Van  Wyck,  565 

See  Husband  and  Wife,  4  to  10. 


PRACTICE. 

I.  Amending  bill.  . 

1.  Effect  of  amending  bill  after  the  ori- 
ginal bill  is  taken  as  confessed.  The 
Bank  of  Utica  v.  Finch,  75 

See  Creditor's  Bill. 
II.  Motion  for  receiver. 

2.  The  pendency  of  a  motion  for  leavo 
to  amend  the  bill  is  no  objection  to  a 
motion-  for  a  receiver ;  provided  the  de- 
fect in  the  bill  is  not  fatal, .or  does  not 
render  the  bill  demurrable.  Barnard 
V.  Darling,  76 

3.  The  pendency  of  a  motion  to  dissolve 
an  injunction  is  no  objection  to  the  ap- 
pointment of  a  receiver.  ib 

4.  Where  a  motion  is  pending  in  the  su- 
preme court  to  set  aside  the  judgment 
on  which  a  creditor's  bill  is  founded, 
this  court  will  direct  a  motion  for  a  re. 
ceiver  to  stand  over  until  the  mction 
to  set  aside  the  judgment  can  be  made 
and  decided.  b 

III.  Service  of  papers. 
1.  What  is  a  good  service. 

5.  Where  an  answer  was  served,  during 
the  absence  of  the  complainant's  soli- 
citor from  his  ofirce,  by  delivering  such 
answer  to  the  clerk,  at  the  door  of  the 
office,  as  he  was  about  to  open  and  en- 
ter the  office,  and  such  clerk  immedi- 
ately afterwards  opened  and  entered 
the  office,  and  took  the  answer  in  with 
him  ;  Held,  that  it  was  a  good  service, 
although  the  clerk  was  not  ucluilly  in 
the  office  when  the  answer  was  deliv- 
ered to  him.     Quincy  v.  Foot,      497 

6.  It  is  not  absolutely  necessary  that  a 
paper  should  have  been  filed  at  ihe 
moment  the  copy  thereof  is  served, 
provided  it  is  filed  the  same  day ;  un- 
less some  proceeding  has  been  taken 
in  the  mean  time,  to  render  such  subse> 
quent  filing  improper.  But  the  servic« 
of  a  paper  is  not  perfect  until  the  on 
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ginal  is  actually  delivered  to  the  proper 
ofBcer  to  be  filed.  ib 

2.  Service  by  mail. 

7.  Papers  served  by  mail,  under  the  14th 
rule  of  the  court  of  chancery,  must  be 
served  by  putting  them  into  the  post 
office  at  the  place  vi'here  the  solicitor 
making  the  service  resides.  Corning 
T.  Gilbnan,  649 

See  Register  in  Chancery. 

IV.  Filing  papers. 

8.  It  is  not  absolutely  necessary  that  a 
paper  should  have  been  filed  at  the 
moment  a  copy  thereof  is  served,  pro- 
vided it  is  filed  the  same  day  ;  unless 
some  proceeding  has  been  taken  in  the 
meantime  to  render  such  subsequent 
filing  improper.     Quincy  v.  Foot,  497 

V.  Petition. 

9.  It  seems,  that  in  a  proper  case,  the 
court  may  allow  the  complainant  to 
proceed  by  petition,  for  leave  to  take 
out  an  execution  upon  his  decree,  not- 
withstanding the  discharge  of  the  de- 
fondant  under  the  bankrupt  act.  But 
the  defendant  must  be  served  with  a 
copy  of  such  petition,  and  with  notice 
of  the  time  and  place  of  preseriting  the 
same.     Alcott  v.  Avery,  347 

VI.  Waiver  of  answer  on  oath  as- to 

ONE  OF  SEVERAL  DEFENDANTS. 

<'0.  Where  several  persons  who  are  made 
defendants,  in  the  court  of  chancery, 
have  no  joint  and  comraqn  interest,  so 
that  the  answer  of  one  will  not  be  evi- 
dence for  or  against  the  other  upon  the 
hearing  of  the  cause,  the  complainant 
may  waive  an  answer  on  bath  as  to 
one  of  them,  and  may  call  for  a  sworn 
answer  and  a  discovery  from  the  other. 
Morse  v.  Hovey,  404 

VII.  Notice  of  Motion. 

n.  When  a  notice  of  motion  must  specify 
the  grounds  of  the  motion.  Hanna  v. 
Curtis,  263 

VIII   Staying  proceedings  at  law. 

12.  Where  proceedings  are  stayed  upon 
a  second  verdict,  in  a  suit  at  law,  un- 
til an  application  for  a  new  trial  can  be 
made,  it  is  irregular  for  the  plaintiff  to 
take  out  an  execution  upon  a  judgment 
which  has  been  ordered  to  stand  as  se- 
curity for  the  amount  of  such  second 
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verdict.  And  he  will  not,  by  issuing 
such  execution,  entitle  himself  to  have 
an  injunction  renewed,  which  had  pre- 
viously been  dissolved  in  cionsequence 
of  the  granting  of  the  new  trial  upon 
the  first  verdict.    Drewv.Dwyer,  101 

See  Injunction 


PRESUMPTION. 

1.  Of  survivorship. 

1.  Where  the  mother  and  daughter  per- 
ished at  sea,  and  by  the  same  disaster, 
and  there  was  no  evidence  of  survivor- 
ship; Held,  that  there  was  no  legal 
presumption  that  the  daughter  survived 
the  mother.  Moehring  v.  Mitchell,  2fel 

2.  It  seems  that  where  the  husband  and 
wife  perished  together,  at  sea,  and 
where  there  is  no  evidence  to  author- 
ize a  different  conclusion,  it  will  be 
presumed  that  the  husband  survived 
his  wife.  ib 

2.  Of  legitimacy.    See  h^amwiCY. 

3.  Of  death. 

3.  Where  one  of  the  next  of  Kin  of  the 
decedent,  and  who  was  entitled  to  a 
distributive  share  of  his  estate,  left  her 
domicil  of  origin,  in  the  city  of  New- 
York,  and  went  to  reside  at  a  place 
near  the  city  of  Baltimore,  and  contin- 
ued to  correspond  with  her  mother  and 
sisters  in  the  city  of  New-York,  but 
had  not  answered  their  letters  for  about 
twelve  yekrs  previous  to  the  death  of 
the  decedent,  but  there  was  nothing 
else  to  raise  a  legal  presumption  of  her 
death  ;  Held,  that  the  administrator  of 
the  decedent  was  not  justified  in  pay- 
ing the  share  of  the  estate  belonging  to 
the  absentee,  to  her  sisters,  without 
making  inquiries  at  the  last  known 
place  of  residence  of  the  absentee,  to 
ascertain  whether  she  was  living  or 
dead.    McCartee  v.  Camel,  455 

4.  Where  a  person  has  not  been  heard 
from  in  seven  years,  and  when  last 
heard  from  he  was  beyond  sea,  without 
having  any  known  residence  abroad, 
the  legal  presumption  is  that  he  is 
dead.  ib 

5-  This  presumption  has  been  ado^ited  by 
analogy  to  certain  provisions  cf  the  re- 

.  vised  statutes,  particularly  the  sections 
relative  to  the  presumption  of  the  death 
of  persons  upon  whrse  lives  estates  in 


698 


INDEX. 


lands  depend,  where  such  persons 
have  remained  beyond  sea,  or  absented 
themselves,  in  this  state  or  elsewhere, 
for  seven  years  together.  ill 

6.  But  the  only  presumption  arising  from 
such  a  protracted  absence  is,  that  the 
absentee  is  dead,  if  he  has  not  been 
heard  from  within  the  seven  years ; 
not  that  he  died  at  any  particular  time 
\yithin  tbe  seven  years,  or  even  on  the 
last  day  of  that  term.  ib 

7.  Even  where  a  person  whose  existence 
is  in  question  has  remained  beyond  sea 
for  seven  years,  if  he  had  a  known  and 
fixed  place  of  residence  in  a  foreign 
country  when  he  was  last  heard  from, 
he  ought  not  to  be  presumed  to  be  dead, 
without  some    evidence  of   inquiries 

'  having  been  made  for  him  at  such 
known  place  of  residence,  and  without 
success.  ib 

8.  Where  the  person,  whose  death  is  to 
be  presumed,  is  in  fact  within  the  Oni- 
ted  States  and  not  technically  beyond 

'  sea,  absenting  himself  in  this  state  or 
elsewhere,  as  used  in  the  statute,  means 
absenting  himself  from  his  last  place 
of  residence  in  this  state,  or  in  the 
United  States,  which  was  known  to 
his  family  or  his  relatives.  ib 

9.  The  mere  fact  that  a  person  has  ab- 
,  sented  himself  form  the  place  of  his 

birth,  or  from  his  original  domicil,  for 
more  than  seven  years,  does  not  raise 
a  presumption  that  he  is  dead.  ib 


PRINCIPAL  AND  AGENT. 

1.  A  general  agent,  for  the  sale  of  lands, 
is  not  responsible  for,the  non-perform- 
ance of  a  contract  made  by  an  aiithor- 
ized  sub-agent,  without  his  knowledge. 
Boyd  V.  Vanderkemp,  273 

2.  But  the  principal  is  in  law  chargeable 
with  notice  of  a  contract  duly  made 
by  a  sub-agent  whom  the  general 
agent  Mas  appointed,  under  an  authority 

'  given  to  him,  for  that  purpose,  by  such 
principal.  ib 

See  Parties,  5. 
Sales. 


PUBLIC  ADMINISTRATOR. 

1    Whenever  the  property  of  an  intestate, 
of  which  the  public  administrator  in 


the  city  of,  New-Yor  c  is  entitled  ti 
take  charge,  exceeds  the  sum  of  $100 
in  value,  the  latter  must  serve  a  per- 
sonal notice  upon  the  widow  and  all 
the  relatives  of  the  decedent,  whq  are 
entitled  to  any  share  of  his  estate,  if 
they  are  to  be  found  in  the  city,  of  the 
intention  to  apply  to  the  surrogate  for 
letters  of  administration.  And  in  all 
cases  where  the  notice  is  not  person- 
ally served  it  must  be  published  for 
four  weeks.  Proctor  v.  Wanmaker,  302 

2.  And  where  letters  of  administration 
are  granted,  by  the  surrogate,  to  the 
public  administrator,  without  a  personal 
service  of  the  citation  upon  the  widov/ 
and  relatives  of  the  decedent,  or  the 
publication  of  a  notice  in  the  manner 
directed  by  the  revised  statutes,  such 
grant  will  be  irregular ;  and  the  letters 
of  administration  may  be  revoked,    ib 

3.  The  31st  and  32d  sections  of  the  title 
of  the  revised  statutes  relative  to  pub- 
lic administrators,  were  not  intended 
to  deprive  the  widow,  or  next  of  kin, 
of  the  right  to  have  the  grant  of  ad 
ministration  to  the  public  administrator 
vacated  and  set  aside' for  irregularity 
where  it  has  been  iniproperly  obtaincrl 
without  a  compliance  with  the  direc- 
tions of'  the  statute  on  that  subject  j 
although  the  application  for  that  pur- 
pose is  not  made  within  the  time'lim- 
ited  by  those  sections,  in  respect  tff 
cases  where  all  the  proceedings  of  the 
public  administrator  have  been  correct 
and  regular.  ib 


PURCHASERS 

1.  How  far  entitled  to  praecction. 

1.  A  purchaser  of  a  judgment,  who  has 
not  actually  paid  the  purchase  money 
at  the  time  of  the  commencemi  nt  of  a 
suit  in  this  court  to  set  aside  a  sale 
under  such  judgment,  is  not  entitled  tc 
protection,  as  a  bona  fide  purchaser, 
as  against  the  complainant's  eiuity. 
Christie  v.  Bishop,  105 

2.  A  bona  fidt  purchaser  of  property.fton  ■ 
a  previous  grantee  to  whom  jt  hac' 
been  conveyed  for  the  purpose  of  de 
frauding  creditors,  is  entitled  Ic  pro 
tection  against  the  claims  of  the  crcd 
itors  who  were  intended  to  be  defraud 
ed  by  the  first  conveyance.  Prazer  v 
Western,  220 

3.  Rights  of  purchaser  from  a  defen- 
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dant  in  a  foreclosure  suit,  who  purcha- 
ses after  decree  -pro  confesso.  Bank  of 
Utica  V.  Finch,  75 

&    Not  affected  hy  admissions  of  vendor, 
Sefi  Admissions. 

3.  Purchasers  at  masters^  sales. 

4  The  purchaser  of  mortgaged  premises 
upon  a  forecl  isure  and  sale  thereof,  is 
entitled  to  the  growing  crops,  or  em- 
blements theruon,  as  against  the  mort- 
gagor.   Aldrich  v.  Reynolds,        613 

See  Idiots,  &c. 


R 

RECEIVER. 

.    Appointment  of  same  person  in  differ- 
ent suits. 

1.  The  I39th  rule,  relative  to  the  appoint- 
ment of  the  same  person  as  receiver  in' 
different  creditor's  suits,  only  extends 
to  the  case  of  two  or  more  bills  filed  by 
different  persons  against  the  same 
judgment  debtor ;  and  it  does  not,  in 
terms,  apply  to  cases  where  the  first 
suit  is  against  two  defendants,  one  of 
whom  is  not  a  party  to  the  second  suit. 
Caggery.  Howard^  368 

2.  The  object  of  the  139th  rule  was  to 
save  the  expense  of  different  receiver- 
ships, and  to  prevent  a  conflict  of 
claims,  between  receivers,  as  to  the 
property  assigned  to  them  respectively 
by  the  defendants  in  the  different  suits. 
The  principle  of  the  rule  should  there- 
fore be  adhered  to,  even  where  the 
same  person  is  made  a  defendant  alone 
in  one  suit  and  is  joined  with  others 
as  defendant  in  another  suit,  when  the 
defendants  in  the  respective  suits  have 
no  conflicting  claims  ;  and  where  the 
receiver  in  one  suit  is  willing  to  act  as 
receiver  in  the  other,  and  to  give  such 
additional  security  as  is  required  by 
the  court.  ib 

3.  In  cases  coming  within  the  rule,  a  re- 
ceiver who  has  consented  to  accept  the 
trust  in  one  auit  may  be  compelled  to 
accept  and  execute  the  trust  in  a 
second  suit ;  provided  both  suits  are 
commenced  before  the  chancellor,  or 
before  the  same  vice  chancellor ;  so 
as  to  give  the  court  jurisdiction  over 
such  receiver.  And  if  the  receiver 
refuses  to  give  security  in  the  second 
•uiti  he  may  be  removed  from  his  trust 


as  receiver  in  the  first ;  and  Tlie  (K»U7* 
may  appoint  another  person  t-  jeiverin 
both  suits.  «fi 

2.  Effect  of  appointing  a  receiver  of  de 
fendant,  pendente  lit^. 

4.  A  suit  properly  commenced  in  the 
court  of  chancery  is  neither  barred  nor 
abated  by  the  appointmcntof  a  receiver 
of  one  of  tlie  defendants  pendente  lite. 
At  most,  such  an  appointment  will  only 
render  the  suit  defective  ;  so  as  to  make 
it  irregular  for  the  complainant  to  pro- 
ceed until  the  receiver  is  brought  before 
the  court  by  a  supplemental  bill,  in  thfl 
nature  of  a  bill  of  revivor.  Wilson  v. 
Wilson,  592 

5.  Even  if  such  subsequent,  appointment 
of  a  receiver  constituted  a  valid  de- 
fence, it  could  not  be  plea-,^ed  as -a  bar 

■  to  the  suit  generally,  b'  *;  should  be 
pleaded  in  bar  of  the  fu'  ner  continu- 
ance of  the  suit  merely  ;  ^  analogy  to 
the  form  of  pleading  in  s  nilar  cases  in 
suits  at  law.  ib 

6.  Where,  by  the  appoint'uent  of  a  re- 
ceiver of  one  of  the  defendants  "pen' 
dentelite,a  suit  in  the  court  of  chancery 
has  become  so  defective  that  it  is  im- 
proper for  the  complainant  to  proceed 
until  the  receiver  is  brought  before  the 
court,  the  proper  course  for  the  other 
defendant  is  to  Apply  for  an  order  that 
the  complainant  bring  the  receiver  be- 
fore the  court,  by  a  supplemental  bill 
in  the  nature  of  a  bill  of  revivor,  within 
a  time  to  be  fixed,  or  that  the  bill  bo 
dismissed ;  and  that  in  the  meantintw 
all  proceedings  be  stayed.  ib 

3.  Not  discharged  by  abatement  of  suit. 

7.  The  abatement  of  a  suit  does  not  dis- 
charge a  receiver  who  has  been  previ- 
ously appointed  in  such  suit.  Mc- 
Cosker  v.  Brady,  329 

4.  Effect  of  order  for  appointment 

8.  It  seems  the  act  of  April,  1845^  m  re- 
lation to  the  powers  of  receivers,  and 
of  committees  of  lunatics  and  habitual 
drunkards,  does  not  have  the  effect  U 
transfer  the  title  of  real  estate  to  a  re- 
ceiver, by  the  mere  order  of  the  courtt 
and  without  an  actual  conveyancfl 
from  the  party  to  the  suit,  in  whom  such 
legal  title  is  vested.  Wilson  v.  Wil- 
son, 593 

5.  Form  of  order  of  reference  to  appoint 
See  Orders. 
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6.  Assignment  to.   See  Creditor's  Bill, 
25  to  27. 

7.  His  right  to  examine  defendant. 
See  Creditor's  Bill,  22, 23,  24. 
Corporation. 
Trusts,  &o. 


REDEMPTION. 

See  Sales. 

REGISTER  IN  CHANCERY. 

WT\er«  the  register  is  appointed  guardian 
ad  litem  in  a  partition  suit,  the  trust, 
upon  his  resignation  of  his  oflnce  of 
register,  devolves  upon  hia  successor  in 
office ;  and  notices  and  otlier  papers 
in  the  cause  must  be  Served  upon  the 
latter.     Wilkes  v.  Wilkes,  72 

REHEARING. 

A  vice  chancellor  has  no  power  to  grant 
a  rehearing,  unless  it  is  applied  for 
within  six  months  after  the  entry  of  the 
decree  ;  and  before  the  same  has  been 
enrolled.    Boyd  v.  Vanderkemp,    273 

RELEASE. 

I  It  is  a  general  rule  that  where  there  is 
a  particular  recital  in  a  release,  and 
nothing  appears  on  the  face  of  the  in- 
strument to  show  that  any  thing  be- 
yond the  matter  of  such  recital  was  in- 
tended to  be  discharged,  general  words 
of  release  following  such  recital  will 
be  qualified  by  it ;  so  as  not  to  dis- 
charge other  claims  which  were  not  in 
the  contemplation  of  the  parties.  Hoes 
V.  Van  Hoesen,  379 

!!•  But  the  construction  of  a  release  must 
depend  upon  the  language  of  the  in- 
strument itself;  and  extrinsic  evidence 
cannot  be  resorted  to  for  the  purpose 
of  showing  the  intention  of  the  party 
executing  such  release.  ib 


REPORT. 

Of  commissioners  in  partition. 

See  Partition. 

Of  master.    See  Master's  Report. 


REVIVOR. 
See  Bill  OF  Revitok. 


SAtJES. 

1.  When  opened,  ard  resale  ordfed. 

1.  It  is  a  rule  of  the«"cuit  of  cliancei'y 
that  mere  inadequasy  of  price  is  mil 
sufGcient  to  entitle  a  pi»rty  to  an  orde) 
for  the  resale  of  lands  i»nder  a  decree, 
where  the  purchase  has  heen  made  by 
a  stranger  to  the  suit,  aifd  where  the 
party  applying  for  a  resale  was  in  a  sit- 
uation to  understand  and  protect  hia 
rights,  but  has  suffered  tl»e  property 
to  be  sacrificed  by  his  own  DOgligence 
Thompson  v.  Mount,  607 

2.  Where  the  owner  of  premisM  covered 
by  a  mortgage  was  a  non-resident  of 
the  otat^,  and  was  ignorant  of  the  in- 
stitution of  the  suit  to  foreclose  such 
mortgage  until  after  the  sale  of  the 
premises  under  a  decree ;  and  the  agent 
to  whom  he  had  confided  the  care  of 
the  property,  had,  by  the  visitation  of 
God,  been  so  far  deprived  of  his  reason 
as  to  be  incapable  of  attending  to  any 
business,  in  consequence  of  which  the 
premises  were  sold  at  a  price  far  below 
their  value ;  Held,  that  it  was  a  proper 
case  for  setting  aside  the  sale,  and  or- 
dering a  resale  of  the  premises.'         'ib 

3.  The  court  of  chancery  will  open  a  sale 
of  property  made  under  its  decree, 
where  the  price  bid  bears  no  reasonable 
proportion  to  the  actual  value  of  the 
property,  and  where  the  loss  has  been 
occasioned  by  an  accident  which  no 
ordinary  vigilance  and  foresight  could 
have  guarded  against.  But  the  court 
will  not  interfere  to  protect  parties 
against  tlieir  own  negligence,  where 
property  has  been  fairly  sold  and  struck 
off  to  a  stranger  to  the  suit.  ib 

2.  Redemption  of  property  from  sheriffif 
sales. 

4.  A  deputy  sheriff,  who  sells  real  estate 
upon  an  execution,  has  the  right  to 
authorize  a  deposit  of  the  redemption 
money  with  another  person,  as  hii 
agent  fof  that  purpose.  And  a  deposit 
of  the  money  with  such  agent,  within 
the  time  allowed  by  law  for  redeeming, 
will  be  a  valid  payment  to  the  deputy 
and  will  constitute  a  guiid  redemptioi 
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of  the  premises  from  the  sale. 
Fisher, 


Hallv. 
53 


S.  Where  llie  sheriff  makes  a  miscalcu- 
lation of  the  interest  upon  the  sum  bid 
by  a  purchaFsr,  and  thereby  misleads 
a  party  coming  to  redeem,  who  in  con- 
sequence thereof  makes  a  short  pay- 
ment, it  seems  the  redemption  will, 
notwithstanding,  be  held  valid  and 
effectual,  even  at  law.  ib 

G.  But  where  the  redeeming  party  makes 
the  calculation  for  himself,  or  by  an 
agent  employed  by  him  for  that  purpose, 
and  a  mistake  occurs,  in  consequence 
of  which  a  sum  less  than  the  amount 
due  is  paid,  the  redemption  will  be  in- 
valid, ib 

7.  Whether  the  court  out  of  which  the 
execution  issued,  could  upon  an  ap- 
plication made  previous  to  the  exe- 
cution of  the  sheriff  *s  deed,  relieve  the 
redeeming  party  against  the  conse- 
quences of  such  a  mistake?  Qviere,  ib 

8.  Whether  a  court  of  equity  has  power 
to  grant  such  relief,  after  the  execution 
of  the  sheriff's  deed  to  the  purchaser  ? 
Quale.  ib 

?.  No  injunction  should  be  granted,  in 
such  a  case,  to  restrain  a  suit  at  law  to 
tompel  the  redeeming  party  to  account 
for  and  pay  over  to  the  purchaser  the 
rents  and  profits  of  the  premises  sold, 
without  an  allegation  in  the  bill  show- 
ing that  the  defence  of  the  complainant 
at  law  is  imperfect  or  doubtful.  ib 


SECURITY  FOR  COSTS. 
See  Costs. 

SERVICE. 

See  ApFiDAvr' 

PjlACTIOE 

SET-OFF. 

A  defendant  in  a  foreclosure  suit  is  not 
entitled  to  have  set  off,  against  the 
mortgage  debt,  an  unliquidated  claim 
lor  damages  upon  an  injunction  hond 
which  was  given  subsequent  to  the 
esmmencpnient  of  the  suit.  Thompson 
■<!.  ElUwarlh,  '   G24 


SHERIFF 

1.  A  deputy  sheriff,  who  sells  real  estatt 
upon  execution,  has  the  right  to  au- 
thorize a  deposit  of  the  redemption 
money  with  another  person  as  hia 
agent  for  that  purpose.  And  a  de- 
posit of  the  money  with  such  agent, 
within  the  time  allowed  by  law  for 
redeeming,  will  be  a  valid  payment  to 
the  deputy,  and  will  constitute  a  good 
redemption  of  the  premises  from  the 
sale.     Hall  v.  Fisher,  53 

2.  Where  the  sheriff  makes  a  miscal- 
culation of  interest,  upon  the  sum  bid 
by  a  purchaser,  and  thereby  misleads 
a  party  coming  to  redeem,  who,  in 
consequence  thereof,  makes  a  short 
payment,  it  seems  the  redemption  will, 
notwithstanding,  be  held  valid  and 
effectual  even  at  law.  ik 


SPECIFIC  PERFORMANCE. 
See  Decree. 


STATUTES. 

See  Bankrupt,  &c. 
Costs,  15  to  22. 
Non-Imprisonment  Act 
Receiver 


SUPPLEMENTAL  BILL. 

1.  Where  the  complainant,  in  a  creditora 
suit,  wishes  to  contest  the  validity  of 
a  discharge  obtained  by  the  defendant, 
under  the  bankrupt  act,  subsequent  to 
the  commencement  of  the  suit,  hia 
proper  course  is  to  file  a  supplemental 
hill ;  stating  the  commencement  of  the 
original  suit,  the  subsequent  decree 
in  bankraptcy,  the  discharge  of  the 
bankrupt,  and  the  facts  upon  which 
the  discharge  is  claimed  to  be  void 
and  inoperative ;  and  making  the  as- 
signee in  bankruptcy,  as  well  as  the 
bankrupt,  a  party  to  such  bill.  Pen- 
niman  v.  Norton,  ,    246 

2.  Where  an  original  bill  has  been  filed 
against  all  the  necessary  parties,  the 
transfer,  by  operation  of  law,  of  the  inter- 
est of  one  or  more  of  the  defendants  to  a 
third  lerson,  \vho  repiesents  the  ^amt 
right  and  interest — as  by  a  bankrupt  a«. 
siyment  pending  the  litigation — ten 
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ders  it  necessary  to  file  a  supplemental 
bill  against  the  grantee  or  assignee  of 
the  original  defendant,  to  bring  him  be- 
fore the  coui't  as  a  party.  But  in  such 
casei  the  only  matter  proper  to  be  put 
m  issue  upon  the  supplemental  bill — 
unless  some  matter  of  defence  has 
arisen  since  the  joining  of  the  issue  in 
the  original  cause — is  the  supplemental 
matter,  which  is  stated  in  such  new  bill; 
to  show  the  transmission  of  interest 
from  the  original  party  to  the  new 
party  who  is  brought  before  the  court 
by  the  supplemental  bill.  The  Ameri- 
can Life  Insurance  and  Trust  Co.  v. 
Sackeit,  585 

3.  The  effect  of  such  a  bill  is  to  revive 
the  proceedings  against  the  new  de. 
fendant  who  has  succeeded  to  the 
rights  of  the  original  party,  and  to 
place  the  proceedings  in  the  same  sit- 
uation as  they  were  in  against  the 
former  party  when  the  original  suit 
became  defective.  If  the  original  bill 
has  been  fully  answered,  the  new  de- 
fendant adopts  that  as  his  answer  to 
the  original  bill.  If  the  bill  had  been 
takfen  as  confessed,  the  order  pro  con- 
fesso  stands  agaiifst  him,  unless  he' 
obtains  leave  of  the  court  to  have  it 
opened.  And  if  the  proofs  in  the 
cause  had  been  closed,  they  remain 
closed  as  against  him.  ib 

I.  A  supplemental  bill  of  this  character 
is  a  mere  continuation  of  the  original 
suit,  against  the  new  defendant  who 
has  succeeded  to  the  interest  of  th« 
former  party.  And  the  supplemental 
suit,  together  with  the  original.bill  and 
the  proceedings  under  it,  constitute 
but  oiie  record.  And  if  the  supple- 
mental bill  is  filed  before  a  decree,  the 
original  and  supplemental  suits  are 
heard  together,  and  but  one  decree  will 
be  made  in  both.  ib 

See  Ceeditok's  Bili.,  S3. 
Receives. 


SUNDAY. 

See  txECOTioN. 


SURROGATE. 

t.  A   surrogate  has  no  jurisdiction,  to 
pronibit  an  executor  from  contesting 


tl  le  payment  of  promissory  notes,  gives 
bj  the  testator,  in  an  action  at  law 
brought  thereon  ;  or  to  restrain  hira 
from  prosecuting  a  bill  of  discovery 
filed  in  the  court  of  chancery,  for  th< 
purpose  of  ascertaining  the  considera- 
tion of  such  notes.  In  the  matter  ly 
Parker,  154 

2.  Independently  of  the  statute  of  1837 
a  surrogate  has  power  to  call  in,  and 
revoke,  letters  of  administration  which 
have  been  irregularly  and  improperly 
obtained,  upon  a  fal.se  suggestion  of  a 
matter  of  fact  and  without  due  notice 
to  the  party  rightfully  entitled  to  ad- 
ministration.   Proctor  v.  Wanmaker, 

302 

3.  A  surrogate  has  the  power  to  open  a 
decree  taken  by  default,  and  in  conse- 
quence of  a  mistake,  or  an  accident 
Pew  v.  Hastings,  452 

4.  Such  a  power  is  absolutely  essential 
to  the  due  administration  of  justice,  ib 

5.  Where  persons  are  appointed  by  the 
court  of  chancery,  as  trustees  of  a  fund 
which  was  originally  committed  to  an 
executor,  they  cannot  be  called  to  ac- 
count, before  the  surrogate,  in  relation 
to  the  execution  of  their  trust.  In  the 
matter  of  Van  Wyck,  565 

See  Administration,  5. 

Executors  and  Administratorb. 
Limitation. 


TAXES. 

See  Corporation. 

TENANCY  BY  THE  CURTESY 

Where  an  estate  descends  to  a  daughte 
of  the  owner,  who  is  a  feme  covert, 
and  who  dies  in  the  lifetime  of  the 
mother,  to  whom  dower  in  the  premises 
is  subsequently  assigned,  the  husband 
of  such  daughter  will  not  be  entitled 
to  an  estate  by  the  curtesy  in  the 
third  of  the  premises  which  is  thuB 
assigned  to  the  widow  of  his  wife's 
father  for  dower ;  even  after  the  termi 
nation  of  the  liifl  estate  of  such  wide* 
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PI  Umt  third  of  the  premises.     In  the 
matter  uf  Cregier, ,  598 

See  Dower. 


TRUST,  TRUSTEE,  AND  CESTUI 
QUE  TRUST. 

1 .  Nature  of  the  estate. 

I .  Under  the  47th  section  of  the  article 
of  the  revised  statutes  relative  to  uses 
and  trusts,  every  person  who,  hy  virtue 
of  any  grant,  assignment  or  devise,  is 
entitled  to  the  actual  possession  of 
lands,  and  the  receipt  of  the  rents  and 
profits  thereof,  has  a  legal  estate  there- 
in of  the  same  quality  and  duration, 
and  subject  to  the  same  conditions,  as 
his  beneficial  interest.  La  Grtfvge  v. 
UAmuureux,  18 

&.  Where  it  is  apparent  from  a  deed  that 
the  property  embraced  in  it  was  in- 
tended to  be  conveyed  to  the  grantee 
merely  as  a  trustee  for  others,  and  not 
for  Ins  own  benefit,  he  will  take  no  le- 
gal title  or  beneficial  interest  under 
such  deed.  And  the  persons  having 
the  legal  estate  under  such  deed  are 
not  entitled  to  a  decree  directing  such 
grantee  to  convey  the  property  to 
them.  ib 

2.  Validity  of  trust. 

3.  The  revised  statutes  haye  abolished 
all  mere  naked^  trusts  of  re^l  estate,  and 
only  allow  trusts  to  be  cr'Bated  for  cer- 
tain specified  purposes.  ib 

't.  A  trust  to  receive  the  reits  and  profits 
of  real  estate,  and  to  pay  certain  annu- 
ities to  two  sons  of  the  testator,  for  five 
years,  if  they  should  ?o  long  live,  and 
to  pay  the  surplus  rerts  and  profits  to 
one  of  them,  is  a  valid  trust,  under  the 
provisions  of  the  revised  statutes,  and 
will  continue  for  five  years,  notwith- 
standing the  death  of  one  of  the  annu- 
itants within  the  five  years ;  or  until 
the  trust  is  tenniwated  by  the  death  of 
the  other  annuitant  within  that  period. 
McCosker  v.  Brady,  329 

5.  Where  A.,  by  a  deed  executed  previ- 
ous to  the  revised  statutes,  conveyed 
all  his  real  and  personal  estate  to  B.  in 
trust  that  such  trustee,  or  his  assigns, 
or  such  other  person  or  persons  as  he 
should  by  will  appoint  for  that  purpose, 
should  dispose  of,  lease  and  manage 
the  trust  property,  and  receive  th^rents 


and  income,  and  after  deducting  the 
expenses  of  the  trust,  should  apply  so 
much  of  the  rents  and  income  to  the 
use  and  support  of  the  grantor,  and  of 
his  family,  during  his  life,  as  the  trus- 
tee should  deem  discreet  and  reasona- 
ble, and  should  invest  and  accumulate 
the  residue  of  such  rents  and  income 
for  the  benefit  of  the  heirs  of  A. ;  and 
on  the  further  trust,  upon  the  death  of 
A.,  to  account  for  what  should  remain 
of  the  trust  estate,  and  of  the  accumu- 
lations of  the  rents  and  income,  to  the 
heirs  at  law  and  next  of  kin  of  the  gran- 
tor ;  Held,  that  under  the  law  as  it  ex- 
isted previous  to  the  revised  statutes, 
a  person  not  in  debt  had  the  right  to 
give  his  personal  property  to  a  trustee, 
for  the  use  and  benefit  of  those  who 
should  be  the  next  of  kin  of  the  donor 
at  the  time  of  his  death.  And  that 
such  trust  was  valid,  not  only  as  to  the 
grantor,  but  as  to  all  persons  claiming 
under  him  by  title  subsequent.  Bryan 
V.  Knickerbocker,  409 

6.  Held  also,  that  as  A.  could  not  have 
defeated  this  trust  by  any  act  of  his 
own,  his  creditors,  whose  debts  arose 
subsequent  to  the  creation  of  the  trust, 
were  not  entitled  to  satisfaction  of  their 
debts  out  of  the  capital  of  the  estate. 

ib 

7.  Held  further,  that  the  trust  to  receive 
the  rents  and  income  of  the  trust  prop- 
erty, during  the  life  of  the  grantor,  to 
apply  sqch  part  thereof  to  his  support 
as  was  necessary,  and  to  accu.'nulate 
the  residue  for  the  benefit  of  his  next 
of  kin,  at  his  death,  was  valid.  But 
that  such  a  trust  would  not  be  v^lid, 
under  the  provisions  of  the  revised  stat- 
utes, ib 

3,  Whole  estate  vested  in  trustee. 

8.  Where  a  valid  trust  as  to  real  estate 
IS  created  by  will,  the  whole  legal  es- 
tate is  vested  in  the  trustees,  so  long 
ag  any  of  the  valid  purposes  for  which^ 
the  trust  was  created  continue  :  so  that 
the  cestui  que  trust  will  take  no  estate 
in  the  lands  during  the  continuance  of 
the  trust.    McCosker  v.  Brady,      329 

9.  In  all  the  trusts  authorized  by  the  re- 
vised statutes,  the  whole  estate  both 
legal  and  equitable,  is  vested  in  the 
trustee.  The  cestui  que  trust  takes  no 
estate  or  interest  in  the  land  ;  but  may 
enforce  the  performance  of  the  trust  ir, 
equity.  LAmoureux  v.  Van  Renase^ 
laer,  34 


704 


INDEX. 


4.  Power  of  trustee  to  charge  the  estate. 

10.  The  Bestui  que  trust  has  no  right  to 
charge  the  trust  property,  even  for  ne- 
cessary repairs  thereon,  without  the 
assent  of  the  trustee.  Nor  can  the 
trustee  himself  do  so,  ijxcept  so  far  as 
he  ;i  authorized  by  tlie  terms  of  the 
tr  1st.'  ib 

i^    Interfizt  of  cestui  que  trust  in  trust 
'  property. 

1 '  Power  of  cestui  que  trust  to  assign 
or  charge.]  A  trust  to  receive  Ihe 
rents  and  proiits  of  real  estate,  or  the 
interest  or  income  of  the  proceeds  of 
such  estate,  comes  within  the  63d  sec- 
tion of  the  article  of  the  revised  stat- 
utes relative  to  uses  and  trusts.'  (1  R. 
S.  730.)  And  the  cestui  que  trust 
'.annot  assign,  dispose  of,  or  in  any 
manner  mortgage  or  pledge  his  interest 
in  tlie  trust  property,  or  in  the  future 
income  thereof ;  nor    can  he  contract 

■  any  debt  which  will  create  a  lien  upon 
such  future  income,  so  as  to  authorize 
a  creditor  to  reach  it  by  any  proceed- 
ing either  at  law  or  equity.  ib 

12.  As  a  feme  covert  cannot  create  a 
('ebt  which  will  be  binding  upon  her 
I  rsonally,  her  interest  in  such  future 
\  Its  and  profits  cannot  be  reached  un- 
l  ;  the  provisions  of  the  57th  section 
j)   the  article  of  the  revised  statutes 

relative  to  uses  and  trusts.  ib 

13.  When  it  may  be  reached  by  a  credi- 
tor's bil  .1  After  a  creditor  of  a  cestui 
que  trust  has  exhausted  his  remedy  at 
law,  by  execution  against  the  property 
of  his  debtor,  he  may,  by  a  creditor's 
bill,  reach  the  surplus  of  such  debtor's 
interest,  in  the  rents  and  profits  or  in- 
come of  property-  which  the  cestui  que 
trust  cannot  alienate  and  dispose  of  in 
anticipation  ;  so  as  to  satisfy  the  judg- 
ment out  of  that  part  of  the  income 
which  ia  not  necessary  for  the  educa- 
tion and  support  of  the  cestui  que  trust, 
from  time  to  time.  ib 

14.  But  as  a  feme  covert  cannot  pledge 
or  create  a  charge  upon  her  interest  in 
such  a  trust  in  anticipation  of  the  in- 
come which  may  thereafter  accrue,  or 
become  payable  to  her,  and  as  she  can- 
not contract  a  personal  liability  upon 
which  a  judgment  can  be  recovered, 
her  interest,  even  in  the  surplus  income 
I'hich  is  not  necessary  for  her  support, 
cannot  bo  reached  except  for  a  debt 
contracted  before  marriage.  ib 


6.  Effect  of  discharging  one  of  eeseritl 
trustees. 

15.  It  seems  if  the  court  of  charieerj  dis* 
charges  one  of  several  executors  with- 
out appointing  a  new  trustee  in  his 
place,  the  remaining  executors  would 
not  be  authorized  to  execute  a  power 
in  trust  to  sell  the  testator's  real  estate ; 
so  as  to  give  a  good  title  to  purchasers. 
In  the  matter  of  Van  Wyck,  56.5 

7.  Power  given  to  several  trustees,  by 
wiiom  to  be  executed. 

16.  By  the  revised  statutes,  where  a 
power  in  trust  is  vested  in  several  per- 
sons, all  must  unite  in  its  execution 
But  if,  previous  to  such  execution,  one 
or  more  of  such  persons  dies,  the  power 
may  be  executed  by  the  survivor  or 
survivors.  ib 

17.  And  where  the  legal  estate  is  vested 
in  the  trustees,,  with  a  direction  to  sell 
for  the  benefit  of  the  trust  estate,  the 
same  result  is  produced ;  by  the  section 
of  the  revised  statutes  which'  declares 
that  every  estate  vested  in  executors  or 
trustees,  as  such,  shall  be  held  by  them 
in  joint  tenancy.  ib 

18-  In  the  one  case,  the  statute  gives  the 
whole  power  in  trust  to  sell  to  the  sur. 
vivor,  so  as  to  enable  him  to  transfer 
a  good  title  to  the  purchaser,  by  the  ox. 
ecution  of  the  power  alone.  In  the 
other,  ihe  whole  legal  estate  is  vested 
in  Ihe  survivor ;  and  he  is  thereby  ena- 
bled to  convey  the  title  of  the  estate  tc 
the  purchaser  upon  a  sale  thereof  iT« 
the  discharge  of  his  trust.  it 

19.  The  revised  statutes  authorize  the 
court  of  chancery,  in  the  case  of  a  trust 
relating  to  real  estate,  to  accept  the 
resignation  of  a  trustee,  and  to  dig- 
charge  him  from  the  trust,  'i)/on  his 
own  petition  ;  and  they  autljorize  the 
court  to  remove  him  from  bis  t/ust,  for 
a  sufficient  cause.  And  tlio  statute 
gives  the  same  authority  tu  the  court 
in  relation  to  the  acceptance  of  the  re 
signation  of  the  trustee  o»  a  power  ir 
trust,  and  as  to  his  rera<)\'al  from  tht 
trusteeship.  But  the  statute  does  njt,  ir 
either  case,  give  to  the  lemaining  trus 
tees  authority  to  exi)jate  the  trusl 
alone ;  as  they  would  have  the  right 
to  do  if  the  trustei»  bo  discharged,  oi 
removed,  had  diecX  or  had  never  ac. 
cepted  the  trust.  ii 

20.  And  if  the  person  creating  th  e  trust 
has  not  authori/iity  the  trust,  or  the 
power  in  trust,  ij  be  executed  by  &  part 
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of  tha  trustees,  the  court  of  chancery 
must  appoint  a  new  trustee  in  the  place 
of  the  one  who  has  resigned  or  been 
removed,  to  join  with  the  others  in  the 
execution  of  such  trust,  or  power  in 
trust ;  in  order  to  give  a  valid  title  to 
t  purchaser.  ib 

).   When  trust  devolves  on  court- 
Appointment  of  receiver. 

91  If  one  of  the  three  trustees  named  in 
u  will  dies,  and  the  other  two  refuse  to 
Kccept  tha  trust,  the  trust  devolve* 
upon  the  courl  of  chancery,  under  the 
provisions  of  the  revised  statutes. 
McCosker  v.  Brady,  339 

82.  Where  a  trust  has  devolved  upon 
the  court  of  chancery,  the  parties  in- 
terested in  the  trust  estate  may  apply 
to  Uie  court  to  have  a  receiver  appoint- 
ed to  collect  and  preserve  the  rents  and 
profits  of  the  property  until  a  new  trus- 
tee is  appointed.  ib 

).  Resulting  trust,  hovo  created. 

V'  To  constitute  a  resulting  trust  in  real 
^tate,  it  is  necessary  that  the  consid- 
Tation  money,  upon  the  purchase, 
should  have  belonged  to  the  cestui  que 
irust,  or  that  it  should  have  been  ad- 
f  anced  by  some  other  person  as  a  loan 
to  him,  or  that  it  should  have  been 
advanced  as  a  gift  to  him  or  for  his 
benefit.  Getman  v.  Getman,  499 
See  Deed. 


u 

USURY 

I.  To  render  a  contract  usurious,  both 
parties  must  be  cognizant  of  the  facts 
which  constitute  the  usury.  Aldrick 
T.  Reynolds,  43 

B.  If  a  bona  fide  holder  of  a  negotiable 
note  which  was  tainted  with  usury  in 
the  hands  of  the  original  payee,  receives 
from  the  maker  a  new  security  for  the 
debt,  and  gives  up  the  note,  without  any 
knowledge  of  the  usury,  the  security 
which  he  takes  in  lieu  of  it  is  not  usu- 
rious, a 

See  JURISDICTION,  1 1 . 


UNITED  STATES  COURTS. 
See  CoNBTmrrioNAL  Law. 

ToL.  L  89 


VENDOR  AND  PURCHASER. 

].  Where  A.  sold  u)  B.  b  farm,  and  agreed 
to  receive,  in  part  payment  thereof,  a 
lot  owned  by  B.  in  Illinois,  with  tha 
value  of  which  A.  was  unacquainted  ; 
and  B.  thereupon  made  false  representa- 
tions as  to  the  character,  situation  and 
value  of  the  Illinois  lot,  to  induce  A. 
to  take  the  same  in  part  payment  for 
the  farm  sold  ;  which  A.  accordingly 
did,  allowing  B.  for  the  Illinois  lot  a 
sum  greatly  beyond  its  value ;  Held, 
that  A.  had  an  equitable  lien  upon  the 
farm  sold  by  him,  for  the  amount  of 
the  difference  in  value  between  the  Il- 
linois lot  as  it  really  was,  and  the 
value  as  it  would  have  been,  had  B.'a 
representations  been  true ;  with  interest 
on  such  difference.  Bradley  y.  Bos- 
ley,  135 

2  If  a  vendor  of  land,  knowing  that  tha 
purchaser  is  unacquainted  with  its  sit- 
uation or  value,  makes  a  false  repre- 
sentation as  to  any  matter  which,  if 
true,  would  materially  enhance  the 
value  of  the  property,  he  is,  in  equity, 
bound  to  make  bis  representation 
good.  ib 

3.  The  vendor  of  real  estate  has  an  equi- 
table lien  U]K>n  the  estate  sold,  for  tha 
unpaid  purchase  money,  as  between 
him  and  the  vendee,  in  all  cases ;  un- 
less there  is  either  an  express  or  an  hn- 
plied  agreement  to  waive  such  lien,  ib 

4.  Where,  by  the  fraud  of  the  vendee,  a 
part  of  the  price  of  the  estate  sold  in 
fact  remains  unpaid,  although  the  ven- 
dor supposed  he  had  been  paid  in  full 
at  the  time,  there  is  no  waiver  of  the 
equitable  lien  for  the  part  of  the  price 
that  actually  remained  unpaid.  ib 


VICE  CHANCELLOR. 

Ta  give  a  vice  chancellor  concurrent  ju- 
risdiction witli  the  chancellor,  the  cause 
or  matter  for  which  the  suit  waa> 
brought  must  have  arisen  within  the 
circuit  of  such  vice  chancellor ;  or  the 
subject  matter  in  controversy  must  be 
situated  within  that  circuit  at  the  time 
of  the  commencement  of  the  suit ;  or 
the  defendants  or  parties  proceeded 
against,  or  some  of  them,  must  be  resi- 
dents of  such  circuit,  at  that  time. 
Brown  v.  Brown,  189 

See  JmusnrcTioN  of  Chanckrt. 
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WAIVER. 

See  Parties,  12. 
Fbactice,  10. 


WAY  OF  NECESSITY. 

1  If  a  man  conveys  to  another  a  piece 
of  land  surrounded  by  other  lands  of 
the  grantor,  the  grantee,  and  those 
claiming  under  him,  have  a  right  of 
way  of  nenes^ty  through  such  other 
lands  of  the  grantor ;  as  incident  to 
the  grant.  And  the  same  principle 
applies  where  the  piece  of  land  con- 
veyed is  surrounded  in  part  by  the 
lands  of  the  grantor;  and  in  part  by 
lands  of  a  third  person.  The  New-York 
Life  Ins.  and  Trust  Co.y.Milnor,  353 

3.  A  right  of  way  of  necessity,  over  the 
lands  of  the  grantor,  in  favor  of  the 
grantee  and  those  subsequently  claim- 
ing the  dominant  tenement  under  him, 
is  not  a  perpetual  right  of  way ;  but 
continues  only  so  long  as  the  necess'^v 
exists.  to 

3.  And  if  the  grantee  of  the  dominant 
tenement,  or  those  claiming  the  same 
under  him,  afterwards,  acquires  by 
purchase,  or  otherwise,  a  convenient 
way  over  his  own  lands,  to  the  tene- 
ment in  favor  of  which  the  way  of  ne- 
cessity previously  existed,  the  way  of 
necessity  over  the  lands  of  the  original 
grantor  of  such  tenement  will  cease,  ib 

4.  So,  if  a  convenient  way  to  such  tene- 
ment is  subequcntly  obtained,  by  the 
owner  thereof,  from  the  opening  of  a 
public  highway  to,  or  through  such 
tenement.  ib 

i.  Aliter,  where  the  owner  of  land  has  a 
right  of  way  to  the  same,  over  the 
premises'  of  another,  either  by  prescrip- 
tion or  by  express  grant.         ^  ib 

6.  A  way  of  necessity  only  arises  upon 
the  implication  of  a  grant,  and  cannot 
be  extended  beyond  what  the  existing 
necessity  of  the  case  requires.  It  is 
only  commensurate  with  the  existence 
of  the  necessity  upon  which  the  implied 
grant  is  founded  ;  anrf  whun  such  ne- 
cessity ceases,  the  rig"  t  of  way  also  is 
terminated.  ib 


WILL. 

1.  Where  the  testator,  by  his  will,  disposed 
of  his  residuary  estate  as  follows :  "  I 
give  and  bequeath  all  the  rest  and  re- 
sidue of  my  personal  estate  to  all  my 
grandchildren,  to  be  distributed  among 
and  paid  to  them,  share  and  share 
alike,  by  my  executors  in  maimer  and 
form  following :  to  be  vested  in  good 
securities  bearing  interest,  and  to  be 
paid  to  them  severally  as  they  arrive 
at  the  age  of  twenty-one  years  in  equal 
shares ;  estimating  the  whole  amount 
of  such  residue  of  my  personal  estate 
at  the  time  of  each  payment,  and  thus 
making  an  equal  distribution  of  the 
same  among  such  grandchildren" ;  and 
the  testator  died  leaving  twenty-three 
grandchildren,  seven  of  whom  were 
horn  subsequent  to  the  making  of  the 
will ;  and  the  testator  also  left  ;Hvn 
children,  who  survived  him,  and  whi 
were  living  at  the  time  of  the  filing  ( 1 
the  complainants'  bill,  but  none  of  them 
had  any  children  born  subsequent  to 
the  death  of  the  testator ;  and  where 
at  the  date  of  the  will,  some  of  the 
grandchildren  were  over  twenty-one 
years  of  age,  and  others  arrived  at  that 
age  previous  to  the  death  of  the  testa- 
tor: Held,  that  the  proper  construe 
tion  of  the  residuary  clause  of  the  will, 
was  that  all  the  grandchildren  of  the 
testator  who  were  in  esse  at  the  time 
of  his  death,  or  their  legal  representn- 
tives,  and  no  others,  were  entitled  to 
share  in  the  residuary  estate.  Collin 
V.  Collin,  6;i0 

2.  Held  also,  that  in  order  to  limit  the  be. 
quest,  in  such  a  case,  to  those  who  an- 
swered the  description  of  grandchildren 
of  the  testator  at  the  time  of  the 
making  of  his  will,  and  to  exclude 
those  who  answered  the  description  at 
the  time  of  bis  death,  there  must  be 
something  in  the  will  itself  to  show 
that  he  meant  to  confine  his  bounty 
to  those  who  were  in  esse  at  the  date 
of  the  will.  For,  the  will  being  am- 
bulatory until  his  death,  the  legal  pre- 
sumption is  that  he  intended  to  inclada 
all  who  should  answer  the  description 
at  that  time.  ib 

3.  Held  further,  that  as  to  the  shares  of 
the  grandchildren  who  were  of  age  at 
the  time  of  making  the  will,  and  of 
those  who  were  of  age  at  the  death  of 
the  testator,  he  contemplated  the  dis- 
tribution (hereof  immediately  upon  his 
death.  And  the  direction  in  the  will 
tliat  all  of  the  class  shall  take  equal 
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(harea  of  the  residuary  estate,  neces- 
aarily  ex>:laded  those  persons)  if  finy 
there  should  be,  who  were  not  in  esse 
at  the  period  appointed  for  the  6rst 
distribution,  viz.  the  time  of  the  testa- 
tor's death.  And  that  the  testator  in- 
tended that  the  shares  of  those  who  were 
not  then  of  age  should  be  accumulated, 
for  their  benefit,  until  the  next  of  them 
became  of  age ;  at  which  time  a  new 
distribution  should  take  place ;  and  so 
on,  until  the  whole  fund  was  distributed 
among  the  grandchildren  who  were  in 
esse  at  his  death.  ib 

4.  The  general  rule  is  that,  in  a  will  of 
personal  estate,  the  testator  is  pre- 
sumed to  speak  in  reference  to  the 
time  of  his  death ;  and  not  in  refer- 
ence to  any  previous  or  subsequent 
period.  A  bequest  to  the  children  of 
A.  B. ,  as  a  class,  will  include  all  his 
children  in  esse  at  the  death  of  the  tes- 
tator ;  including  children  begotten  at 
that  time  though  born  afterwards,     ib 

5.  It  is  also  a  general  rule,  that  where 
an  estate  is  to  be  distributed  among 
a  class  at  the  death  of  the  testator, 
those  who  are  in  esse  at  that  time,  and 
no  others,  are  entitled  to  share  in  the 

'  distribution.  But  where  the  distribu- 
tion is  to  be  made  among  a  class,  at 
the  death  of  a  particular  person,  or 
upon  a  contingency  which  may  hap- 
pen at  any  time  subsequent  to  the 
death  of  the  testator,  all  who  answer 
the  description  of  the  class  at  the  time 
appointed  for  distribution  will  be  enti- 
tled to  share  in  the  fund.  ib 

t  Where  the  language  of  a  will  indi- 
cates a  present  bequest  of  the  fund, 
which  is  to  be  distributed  at  a  period 
subsequent  to  the  death  of  the  testa- 
tor, those  who  are  in  esse  at  the  time 
of  his  death  will  take  vested  interests 
in  the  fund,  but  subject  to  open  and 
et  in  (Ihers  who  may  come  into  being. 


so  as  to  answer  the  description  and  be- 
long to  the  class  at  the  time  appointed 
for  the  distribution.  it 

7.  But  where  a  fund  bequeathed  to  s 
class  is  to  be  divided  equally,  among 
the  persons  composing  it,  when  they 
arrive  at  the  age  of  twenty-one  or 
marriage,  only  those  who  shall  havs 
been  born  or  begotten  when  the  eldest 
arrives  at  the  age  of  twenty  one,  or 
when  the  first  of  the  class  is  married, 
is  entitled  to  share  in  the  fund.  ib 

See  HussAHD  and  Wife,  4  to  10. 


WITNESS. 

I,  A  defendant  who  has  put  in  his  an- 
swer, setting  up  the  defence  of  usury, 
cannot  be  made  a  competent  witness 
for  a  co-defendant,  to  establish  the 
alleged  usury,  by  giving  a  stipulation 
abandoning  his  defence  to  the  suit, 
and  consenting  that  the  bill  may  be 
taken  as  confessed  against  him,  and 
that  the  complainant  may  take  a  de 
cree  against  him  for  the  amount  he 
may  prove  to  be  due.  Mann  v.  Cooper, 
185 

3.  It  seems,  n  defendant,  after  having 
put  in  his  answer,  has  no  right  to 
abandon  his  defence  for  the  purpose  of 
rendering  himself  a  competent  witness 
for  a  co-defendant ;  without  the  con- 
sent of  the  complainant,  and  without 
obtaining  the  sanction  of  the  court   ib 

3.  The  proper  course  for  the  defendant, 
in  such  a  case,  is  to  apply  to  the  court 
upon  notice  to  the  complainant,  fa: 
leave  to  withdraw  his  answer  and  be 
examined  as  a  witness  for  his  co-de- 
fendant. 

Order  to  produce     See  Okoeri,  4 
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